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Monroe  Special  Term,  May,  1848.     Welles,  Justice. 
Flagg  and  others  vs.  Munger  and  others. 

A  reference  to  take  testimony,  in  a  suit  in  equity  at  issue  upon  the  pleadings,  cannot 
be  directed,  under  the  provisions  of  the  act  "  to  facilitate  the  determination  of  ex- 
isting suits,"  &c.  passed  April  13,  1848,  without  the  consent  of  the  parties. 

The  3d  subdivisioQ  of  the  4th  section  of  that  act  was  intended  to  provide  for  refer- 
ences in  cases  where  questions  of  fact  should  arise  upon  collateral  matters  in  the 
cause,  in  any  stage  of  it,  and  not  to  those  questions,  or  issues  of  fact,  which  are 
made  by  the  pleadings. 

braes  arising  out  of  the  pleadings,  in  equity  suits,  are  to  be  tried,  and  the  testimony 
taken,  in  open  court,  in  like  manner  as  in  cases  at  law,  unless  referred  by  cooaeot 
of  parties. 

What  matters  may  be  referred  by  the  court,  without  the  consent  of  parties,  under 
the  supplement  to  the  code  of  procedure. 

In  Equity.  Motion  for  an  order  appointing  Samuel  P.  Ly- 
man, Esq.  or  some  other  suitable  person  in  the  city  of  New- 
York,  a  referee  to  take  the  testimony  of  Thaddeus  Spencer  and 
Jared  Stebbins,  and  any  other  witnesses  that  may  be  offered  in 
the  suit,  &c.  The  affidavit  upon  which  the  motion  was  founded 
showed  that  the  c^use  was  at  issue  upon  the  answers  of  several 
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of  the  defendants  and  replications  filed  thereto,  and  that  by  an 
order  of  the  court  it  was  to  be  tried  in  Monroe  county.  That 
by  a  stipulation  between  the  parties,  testimony  on  the  part  of 
several  of  the  defendants  had  been  taken  before  Enos  Pomeroyi 
Esq.  of  Rochester,  and  the  same  was  not  yet  closed,  and  seve- 
ral of  the  defendants  had  additional  testimony  to  take,  and  the 
cause  had  not  been  noticed  for  hearing  at  this  term.  That 
Spencer  and  Stebbins,  of  the  city  of  New- York,  were  material 
witnesses  for  the  plaintiff.  That  to  procure  their  attendance 
at  Rochester,  as  witnesses,  would  require  an  expenditure  of  more 
than  $60  for  witnesses'  fees  alone,  and  that  their  testimony 
could  be  taken  before  a  referee,  &c.  with  far  more  convenience 
to  them,  and  a  saving  of  expense  to  the  plaintiff.  That  the 
suit  was  brought  to  foreclose  a  mortgage  upon  premises  in 
Rochester,  which  are  barely  adequate  security  for  the  amount 
of  the  incumbrance. 


Geo.  H.  Muntfardj  for  the  plaintiffs* 

E.  Mather^  for  the  defendants. 

Welles,  J.  The  motion  is  founded  exclusively  upon  the 
3d  subdivision  of  the  4th  section  of  the  supplement  to  the  new 
code  of  procedure.  {Laws  of  1848,  p.  667.)  The  3d  section 
provides  for  references  of  suits  in  equity,  and  references  to  take 
testimony,  or  to  report  facts,  or  to  execute  any  order  or  decree 
upon  the  written  consent  of  the  parties  concerned.  The  4th 
section  provides  that  "  where  the  parties  do  not  consent  as  in 
the  last  section  mentioned,  the  court  may,  upon  the  application 
of  either,  or  of  its  own  motion,  direct  a  reference  in  such  suit  in 
the  following  cases :  1.  Where  the  determination  of  an  issue  of 
fact  shall  require  the  examination  of  a  long  account  on  either 
side ;  in  which  case  the  reference  may  be  to  hear  and  decide 
the  whole  issue  or  to  report  upon  any  specific  question  of  feet 
involved  therein ;  or  2.  Where  the  taking  of  an  account  shall 
be  necessary  for  the  information  of  the  court  before  decree,  or 
for  carrying  an  order  or  decree  into  effect ;  or  3.  Where  a  ques- 
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tion  of  &ct,  other  than  upon  the  pleadings,  shall  arise,  upon 
motion  or  otherwise,  in  any  stage  of  the  suit." 

This  case  manifestly  does  not  fall  within  the  provisions  of 
the  above  3d  subdivision  of  section  four ;  and  there  is  no  statute 
or  legal  provision,  yet  in  force,  which  authorizes  a  reference  in 
such  a  case,  without  the  consent  of  the  parties.  The  3d  sub- 
division was  undoubtedly  intended  to  provide  for  references  in 
cases  where  questions  of  fact  should  arise  upon  collateral  mat- 
ters in  the  cause,  in  any  stage  of  it,  and  not  to  those  questions 
or  issues  of  fact  which  are  made  by  the  pleadings.  Those 
issues,  that  is,  issues  arising  out  of  the  pleadings,  are  to  be  tried, 
and  the  testimony  taken,  in  open  court,  '<  in  like  manner  as  in 
cases  at  law,"  unless  referred  by  the  consent  of  parties.  T^e 
design  of  the  statute  in  question  was  to  authorize  the  court,  in 
its  discretion,  to  refer  all  other  disputed  matters  of  fact ;  such  for 
instance  as  whether  an  injunction  has  been  violated,  or  the 
party  is  in  contempt  for  any  cause  alleged ;  the  numerous  ques- 
tions which  arise  on  motion  and  in  relation  to  the  execution  of 
the  orders,  decrees  and  process  of  the  court,  and  also  upon  pe- 
titions presented  during  the  progress  of  the  cause.  In  such 
cases,  and  many  others,  the  questions  of  fact,  which  are  fre- 
quently sharply  litigated,  do  not  arise  upon  the  pleadings,  and 
may  be  referred  by  the  court,  under  the  above  third  subdivision 
of  section  four.  They  are  those  cases  where  the  late  court  of 
chancery  ordered  references  to  masters,  or  directed  issues  to  be 
tried  by  a  jury. 

The  motion  is  denied,  but  without  costs. 
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Washington  General  Term,  May,  1848.     Cady^  WiUard^ 

and  Handy  Justices. 

Corey,  sheriff,  &c,  vs.  White  and  others. 

Where  a  jadgment  is  obtained  under  the  statute  of  April  25,  1832,  regulating  suit^ 
on  bills  of  exchange  and  |UY>mi88ory  notes,  by  the  holder,  against  the  maker  and 
first  and  second  endorsers,  and  the  first  endoiser  purchases  and  takes  an  assign- 
ment of  the  judgment,  fiom  the  holder,  such  purchase  and  assignment  does  nol 
operate  as  an  extinguishment  of  the  judgmcvot,  as  against  the  maker  of  the  note. 
And  the  endorser,  so  purchasing  the  judgment,  can  wield  it  against  the  property 
of  the  maker. 

The  7th  section  of  that  act  preserves  the  rights  and  responsiUIities  at  the  sevefal 
*  parties  to  negotiable  paper,  as  between  each  other,  to  the  same  extent  as  though 
the  act  had  not  beep  passed ;  saving  only  the  rights  of  the  plaintiff,  so  far  as  they 
may  have  been  determined  by  the  judgment. 

Prior  to  the  act  of  April,  18, 1832,  the  holder  of  negotiable  paper  might  obtain  judgr 
menis  in  separate  actions,  against  aH  the  prior  parties,  bat  could  have  bat  one 
aatisftction,  and  the  costs  in  ail  the  suits. 

Any  of  the  prior  endorsers  might  pay  the  holder,  and  take  an  assignment  of  the 
judgments  against  the  parties  to  the  note  or  bill,  antecedent  to  himself,  and  thus 
reimburse  himself. 

The  distinction  between  theonntract  raised  by  law  between  the  principal  and  sorety, 
and  that  between  the  successive  parties  to  negotiable  paper  pointed  oat 

The  case  of  the  Ontario  Bank  v.  Walker^  (1  HiU^  652,)  explained  and  questioned. 

The  case  of  TA«  Bank  of  Salina,  v.  Abbott  and  others^  (3  DeniOy  181,)  overruled. 

Motion  by  the  plaintiff,  upon  a  bill  of  exception^,  to  set  aside 
a  nonsuit,  and  for  a  new  trial.  The  cause  was  tried  before 
Gridlet,  Circuit  Judge,  at  the  Otsego  circuit,  in  April,  1847. 
The  plaintiff,  as  sheriff  of  the  county  of  Herkimer,  claimed  to 
recover  in  trespass  against  the  defends^nts,  deriving  his  title 
under  a  levy  made  by  virtue  of  an  execution  issued  upon  a 
judgment  in  favor  of  Joseph  Carpenter,  against  Cornelius 
White,  Jacob  J.  Lints  and  George  Tunnicliff.  That  judgment 
was  recovered  upon  a  promissory  note,  made  by  the  said  Cor- 
nelius White,  payable  to  the  order  of  the  said  Jacob  J.  Lints, 
and  severally  endorsed  by  the  said  Jacpb  J.  Lints  and  George 
Tunnicliff.  It  was  shown  that  after  the  recoyery  of  the  judg- 
ment, Lints,  the  endorser,  purchased  and  took  an  assignment 
of  the  judgment  from  Joseph  Can^^nter  the  plaintiff;  and  he 
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claimed  to  enforce  the  judgment  and  execution  against  the 
property  of  White,  the  maker  of  the  note.  The  circuit  judge 
ruled  that  the  assignment  of  the  judgment  by  Carpenter  to 
Lints,  operated  as  a  payment,  and  a  legal  extinguishment,  of 
such  judgment,  so  that  an  execution  could  not  issue  thereon ; 
and  he  accordingly  nonsuited  the  plaintiff. 

C.  D.  Colmanj  for  the  plaintiff. 


[  Lathrapj  for  the  defendants. 

By  the  Court,  Willard,  J.  Prior  to  the  act  for  regulating 
suits  on  bills  of  exchange  and  promissory  notes,  passed  April  25, 
1832,  {Laws  of  1832,  p,  489,)  the  holder  of  a  hill  of  exchange 
or  promissory  note  might  commence  separate  actions  against 
all  the  antecedent  parties  to  the  bill  or  note,  and  proceed  to 
judgment  against  all ;  but  he  could  have  but  one  satisfaction 
of  his  debt,  and  the  costs  in  all  the  suits.  ( Windham  v. 
Withers,  1  Stra.  515.  Chit,  on  Bills,  Springfield  ed.  of  ISSG, 
670,  571.)  A  subsequent  party  might  take  an  assignment  of  a 
judgment  obtained  against  the  maker,  without  extinguishing 
it.  {Harger  v.  McCullotigh,  2  Denio,  119,  122.)  If  separate 
judgments  were  recovered  against  maker  and  endorser,  the  lat- 
ter might  pay  the  judgment  against  himself,  and  take  an  assign- 
ment of  that  against  the  maker,  and  enforce  it  by  execution  or 
otherwise.  (10  John,  R,  524.  And  see  1  John.  Cas.  137,  in 
the  matter  of  McKinley.)  It  was  the  constant  practice,  and 
still  is,  for  the  endorser  of  commercial  paper,  when  an  exigency 
of  business  requires  it,  to  pay  and  take  up  the  bill  or  note  upon 
which  he  is  endorser,  and  prosecute  the  prior  parties,  on  the 
instrument,  one  or  all  of  them.  {Low  v.  Cppestc^e,  3  Carr.  ^. 
P.  300.  ChU.  on  BUls,  Springfield  ed.  1836,  567.  20  John. 
369,  per  Spencer,  Ch.  i.  1  Cwoen,  387.  7  Id.  662.)  The 
payment  in  this  case  merely  extinguishes  the  Uability  of  the 
party  paying,  to  the  holder.  It  does  not  impair  his  remedy 
against  the  antecedent  parties.  The  same  result  foUowed,  in 
^e  case  of  separate  judgm^ta     A  judgment  extinguishes 
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merely  the  liability  of  the  defendant  to  the  plaintiff,  and  leaves 
unaffected  the  liability  of  the  prior  parties  to  the  defendant 
A  judgment  has  no  greater  effect  in  extinguishing  a  demand, 
than  payment.  If  the  last  endorser  may  pay  the  note  to  his 
endorsee,  and  have  recourse  on  the  same  instrument  to  his  en- 
dorser, or  the  maker,  as  it  is  clear  he  may,  there  is  no  reason 
why  he  should  not  have  the  right  to  take  an  assignment  of  the 
judgment,  against  all  the  parties,  himself  among  the  number, 
and  so  wield  it  as  to  enforce  his  rights,  as  they  stand  upon  the 
paper  on  which  the  judgment  was  obtained. 

The  main  object  of  the  statute  for  regulating  suits  on  bills  of 
exchange  and  promissory  notes,  was  to  diminish  the  amount 
of  costs,  by  lessening  the  number  of  suits,  when  there  were 
several  parties  who  were  required  to  be  prosecuted  separately. 
It  altered  the  common  law,  so  far  as  to  allow  the  holder  of  the 
bill  or  note,  instead  of  bringing  separate  suits  against  the  draw- 
er, maker,  endorsers  and  acceptors  of  such  bill  or  note,  to  include 
all  or  any  of  said  parties  to  the  bill  or  note  in  one  action,  and 
to  proceed  to  judgment  and  execution  in  the  same  manner  as 
though  all  the  defendants  were  joint  contractors.  The  seventh 
section  of  the  act  preserves  the  rights  and  responsibilities  of  the 
several  parties  to  any  such  bill  or  note,  as  between  each  other, 
in  the  same  manner  as  though  the  act  had  not  been  passed ; 
saving  only  the  rights  of  the  plaintiff  so  far  as  they  may  have 
been  determined  by  the  judgment.  The  liability  to  the  plain- 
tiff in  the  suit,  of  the  respective  makers,  drawers,  acceptors  and 
endorsers,  is  extinguished  by  the  judgment.  The  plaintiff  can 
not,  after  the  recovery,  maintain  a  separate  suit  against  either 
of  the  parties  to  the  instrument,  who  are  defendants  in  the 
judgment.  This,  however,  can  have  no  effect  on  the  contract 
which  exists  between  the  prior  parties  to  the  bill  or  note,  as 
amongst  themselves.  The  contracts  are  not  the  same,  but  dif- 
ferent It  is  obvious,  from  the  seventh  section  of  the  act,  that 
the  legislature  could  not  have  intended  that  a  joint  judgment, 
by  the  holder  against  the  respective  parties  to  a  bill  or  note, 
should  extinguish  the  contract  which  the  law  merchant  raises 
between  themselves. 
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The  case  of  the  Ontario  Bank  v.  Walker ^  (1  HtU^  652,)  seems 
to  be  against  this  doctrine.  In  that  case,  where  a  judgment 
was  obtained  against  the  maker  and  four  successive  endorsers, 
and  the  property  of  the  third  endorser  had  been  seized  by  the 
sheriff  on  an  execution,  and  he  had  paid  the  money  to  the 
sheriff,  Mr.  Justice  Cowen  held,  at  special  term,  that  the  judg- 
ment was  thereby  extinguished ;  and  he  denied  the  motion 
made  by  the  endorser,  for  leave  to  sue  out  an  execution  on  the 
judgment  against  the  prior  parties.  He  does  not  refer  to  the 
statute,  or  to  any  adjudged  case,  but  puts  the  decision  upon  the 
ground  of  a  payment  by  a  surety,  who  has  no  remedy  against 
his  principal  but  for  money  paid,  or  to  be  subrogated  in  the 
place  of  the  creditor  by  a  court  of  equity.  {See  6  Paige,  32.) 
That  case,  however,  is  distinguishable  from  the  one  under  con- 
sideration. In  that,  the  judgment  was  paid  by  the  endorsers 
to  the  sheriff  holding  the  execution,  and  was  not  assigned.  In 
the  present  case  the  payment  is  to  the  party  who  assigned  the 
judgment  to  the  endorser  against  himself  and  the  prior  parties. 

The  case  of  the  Ontario  Bank  v.  Walker  was  followed  by 
Mr.  Justice  Jewett,  at  the  special  term  in  June  1846,  in  the 
case  of  The  Bank  of  Salina  v.  Abbott  and  others,  (3  Denio^ 
181.)  In  that  case,  which  was  similar  to  this,  the  last  endorser 
purchased  and  took  an  assignment  of  the  judgment,  which  was 
against  the  maker  and  endorsers,  and  sought  to  enforce  it,  out 
of  the  real  estate  of  an  antecedent  endorser ;  but  Mr.  Justice 
Jewett,  on  the  application  in  behalf  of  a  junior  judgment  cred- 
itor of  that  endorser,  held  that  the  assignment  of  the  judgment 
operated  as  an  extinguishment  of  it.  And  he  directed  a  per- 
petual stay  of  the  execution.  He  relied  solely  on  the  case  of 
the  Ontario  Bank  v.  Walker,  and  repeats  the  same  reason 
that  Mr.  Justice  Cowen  assigned,  that  payment  of  a  judgment 
to  the  plaintiff  or  the  owner,  by  the  defendant,  or  by  one  of 
several  defendants,  extinguishes  it ;  although  such  payment  be 
made  by  a  defendant  who  is  a  mere  surety;  and  that  an  o^ 
signment  by  the  plaintiff  or  owner  of  a  judgment,  to  one  of 
several  defendants  in  the  judgment,  works  the  same  consequence. 

That  a  payment  by  one  of  several  defendants  Co  the  plaintifl^ 
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or  the  owner  of  a  judgment,  even  if  such  defendant  be  a  sucetyy 
operates  at  law  as  an  extinguishraent  of  the  judgment,  will  not 
be  denied.  Nor  will  it  be  denied,  that  an  assignment  of  the 
judgment,  to  one  of  the  defendants,  in  ordinary  cases,  works 
the  same  consequences.  But  it  is  conceived  that  there  is  a 
manifest  distinction  with  reference  to  the  defendants'  rights  and 
liabilities  among  themselves,  between  a  judgment  obtained 
against  a  principal  and  surety,  and  a  judgment  under  the  stat- 

• 

ute  against  the  different  parties  to  negotiable  paper.  The  for- 
mer is  a  judgment  joint  at  common  law,  without  any  reservation 
of  the  right  of  one  party  against  the  other,  except  what  is  de- 
rived through  the  court  of  chancery ;  the  latter  is  a  statutory 
proceeding,  in  derogation  of  common  law,  with  an  express  reser^ 
vation  of  the  rights  and  responsibilities  of  the  several  parties,  as 
between  themselves.  {See  Act  of  April,  1832,  i  7,)  Asuretyioa. 
note  cannot,  after  paying  it  to  the  holder,  maintain  a  suit  at  law 
against  the  maker,  on  the  same  note.  His  remedy  at  law  is  in 
ah  action  for  money  paid.  {See  Addison  on  Contracts,  443  to 
448.)  As  to  the  liability  of  sureties,  &,c.  see  Dennis  v.  Rider, 
(2  McLean,  451.)  The  endorser  of  commercial  paper  does  not 
stand  in  the  same  relation  to  the  principal  debtor,  that  the  surety 
does  to  his  principal.  It  has  been  seen  that  on  payment  to  the 
holder,  he  can  maintain  an  action,  upon  the  paper,  against  the 
prior  parties.  The  contract  which  the  law  implies  between 
principal  and  surety,  is  different  from  that  raised  between  the 
maker  and  successive  endorsers  of  commercial  paper.  A  prin- 
cipal and  his  surety  could  always  be  sued  jointly,  at  common 
law,  when  they  were  parties,  as  such,  to  the  same  instrument. 
The  maker  and  endorser  of  a  promissory  note  could  not,  at 
common  law^  be  joined,  for  the  reason  that  their  contracts  are 
separate  and  different  from  each  other.  It  has  been  seen,  that 
it  is  only  by  statute  that  they  can  be  joined ;  and  that  statute 
preserves  the  rights  of  the  respective  parties  amongst  themselves, 
as  it  was  before.  A  joint  judgment  against  all  the  parties  to  a 
note,  is  in  effect  a  separate  judgment  against  each.  For  the 
purpose  of  saving  costs  and  avoiding  multiplicity  of  actions,  it 
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is  joint ;  for  the  purpose  of  preserving  the  rights  of  the  eeveral 
defendants  among  themselves,  it  is  several 

The  cases  decided  by  Mr.  Justice  Cowen  and  Mr.  Justice 
Jewett  were  made  when  sitting  alone,  in  the  pressure  of  a  special 
term,  and  in  neither  was  the  statute  adverted  to  ;  nor  was  the 
difference  which  exists  between  the  liability  of  endorser  and 
surety  pointed  out.  It  is  not  surprising  that  these  cases  were 
decided  upon  a  false  analogy.  It  is  at  best  an  extremely  nar 
row  view  of  the  powers  of  a  court  of  law,  that  will  not  afford 
the  surety  the  same  relief,  by  subrogation,  which  it  is  conceded 
a  court  of  equity  will  allow.  No  reason  is  perceived  why  courts 
of  law  should  not  in  this,  as  they  do  in  a  variety  of  other  cases, 
so  wield  their  own  judgments  and  process,  as  to  protect, 
without  circuity  of  action,  the  rights  of  a  surety.  Mr.  Justice 
Marcy,  in  The  New-  York  Slate  Bank  v.  Fletcher,  (5  Wend. 
85  to  89,)  did  not  express  a  doubt  of  their  power.  But  without 
discussing  this  question,  I  am  clear  that  there  is  a  distinction 
between  the  cases.     {See  Cuyler  v.  Ensworth,  6  Paige,  32.) 

The  nonsuit  must  be  set  aside  and  a  new  trial  granted,  with 
costs  to  abide  the  event. 


Sams  Term.    Before  the  sa/me  Justices*, 
Dominick  vs.  Eacker  and  Powell. 

Whdre  process  is  issued  out  of  a  court  of  common  pleas,  with  a  seal  of  the  supreme 
court  attached  to  it,  instead  of  the  seal  of  the  common  pleas,  such  process  is  erro- 
neous ;  and  is  the  same  as  if  it  had  no  seal. 

This  defect,  however,  is  amendable ;  and  the  process  is  not  absolutelj  void,  but 
vddaJbU  only. 

Such  process  is  a  good  protection  to  the  officer,  and  U  seemsj  to  the  party,  untO  it  Is 
wt  aside. 

When  process  may  be  said  to  be  lair  on  its  fiice. 

Those  defects  in  process  which  aro  amefuiablef  and  which  do  not  lender  ft  absolute^ 
void,  although  apparent  on  its  face,  do  not  render  the  officer  or  party  liahls. 
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It  ii  only  jitrisdictunud  defects,  and  such  aa  cannot  be  amended,  which  rander  the 
officer  liable,  when  they  are  apparent  on  the  face  of  the  process. 

The  apparent  defects  which  leave  the  officer  without  protection  are  such  as  apprixe 
him  of  a  want  of  jurisdiction  in  the  court  issuing  the  process,  either  over  the  sub- 
ject matter,  or  the  person  of  the  defendant. 

If  the  defects  lie  amendable,  it  matters  not  whether  they  are  apparent  on  the  face  of 
the  process  or  not.  They  do  not,  until  it  is  set  aside,  deprive  the  process  of  its 
protecting  efficacy. 

One  of  several  defendants  sued  jointly  for  a  tort,  is  entitled  to  a  verdict,  before  the 
case  of  his  co-defendante  is  submitted  to  the  juiy,  if  the  testimony  be  such  that, 
if  he  were  sued  alone,  he  would  be  entitled  to  a  nonsuit 

This  is  not  a  matter  of  discretion,  but  of  right 

Trespass,  for  an  assault  and  battery.  The  defendants 
pleaded,  severally,  the  general  issue,  and  gave  special  notices 
of  justification.  The  cause  was  tiied  at  the  Herkimer  circuit 
in  September,  1847,  before  Justice  Gridley.  The  assault  and 
battery  complained  of  consisted  in  the  arrest  of  the  plaintiff  by 
the  defendant  Powell,  a  deputy  sheriff,  under  a  ca,  sa.  issued 
out  of  the  court  of  common  pleas,  in  favor  of  the  defendant 
Eacker,  with  a  seal  of  the  supreme  court  attached  to  it,  instead 
of  the  seal  of  the  common  pleas.  At  the  close  of  the  case  a 
motion  was  made,  on  the  part  of  Powell,  that  the  court  should 
instruct  the  jury  to  acquit  him,  on  the  ground  that  the  defect 
in  the  process  was  amendable,  and  protected  the  ofl[icer  until  it 
was  set  aside.  The  judge  decided  that  the  process,  being 
voidable  on  its  face,  afforded  no  protection  to  the  officer.  To 
this  decision  the  defendants  excepted,  and  a  verdict  having 
been  rendered  in  favor  of  the  plaintiff,  the  defendants  now 
moved  for  a  new  trial,  upon  a  bill  of  exceptions. 

E.  S.  Capron,  for  the  plaintiff. 

■ 

1  Link  ^  W.  Trask,  for  the  defendants. 


By  the  Court,  Willard,  J.  The  ca.  sa.  in  this  case  was 
erroneous,  because  it  lacked  the  seal  of  the  proper  court.  It 
was  the  same  as  if  it  had  no  seal.  This  defect,  however,  was 
amendable.  (4  Coweti,  550.  1  Wend.  16.  5  Id.  103.)  The 
ca.  so.  was  therefore  not  absolutely  void,  but  voidable  only ; 
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and  such  process  is  a  good  protection  to  the  officer,  and  it  seems, 
to  the  party,  until  set  aside.  {Raynolds  v.  Corp,  3  N.  Y.  T. 
Reports^  267.  Chapman  v.  Dyett,  11  Wend,  31,  32.)  In  the 
latter  case  the  chief  justice  confounds  irregidar  with  errmieoiis^ 
as  applicable  to  voidable  process,  or  such  as  may  be  amended. 
But  be  stales  the  principle  truly,  that  voidable  process  will  pro- 
tect both  the  officer  and  the  party,  until  it  is  set  aside.  Hence 
the  practice  of  requiring,  in  many  cases,  as  a  condition  of  set- 
ting aside  voidable  process,  a  stipulation  from  the  party  not  to 
bring  an  aqtion  for  acts  done  under  the  process,  antecedent  to 
the  motion.  {See  15  Wend.  575  ;  2  Denio,  185 ;  5  HiU,  194; 
7  Id.  35 ;  16  Wend.  514.) 

A  process  may  be  said  to  be  fair  on  its  face  when  it  contains 
no  intimation  that  there  was  a  defect  of  jurisdiction  in  the 
court  out  of  which  it  issued,  either  as  to  the  subject  matter  or 
the  person  of  the  defendant ;  and  when  the  subject  matter  is 
apparently  within  the  jurisdiction  of  the  court.  (5  Wend.  170.) 
Those  defects  in  the  process  which  are  amendable^  and  which 
do  not  render  the  process  absolutely  void,  although  apparent 
on  its  face,  do  not  render  the  officer  or  party  liable.  It  is 
only  jurisdictional  defects,  and  such  as  cannot  be  amended, 
which  render  the  officer  liable,  when  they  are  apparent  on  the 
face  of  the  process.  These  rules  are  deducible  from  the  cases 
cited.  See  further  on  the  same  subject,  The  People  v.  Warren^ 
(5  mil,  440;)    Webber  et  al.  v.  Gay,  (24  Wend.  485.) 

In  this  case  the  defendant  did  not,  as  he  might  have  done, 
call  upon  the  judge  to  pronounce  the  defence  complete  as  to 
both  defendants.  The  question  does  not  therefore  arise  whether 
enough  appeared  to  justify  the  party,  as  well  as  the  officer. 

I  have  already  anticipated  the  niajn  point  presented  by  this 
bill  of  exceptions.  I  think  the  circuit  judge  erred  in  holding 
that  a  defect  which  renders  process  voidable  only,  deprives  an 
officer  of  the  protection  of  his  process,  if  the  defect  appears  on 
the  face  of  the  process.  It  has  been  shou^n  that  such  defects 
do  not  render  the  officer  liable  until  after  the  process  is  set  aside. 
The  process  is  good,  as  a  defence  to  officer  or  party,  until  it  is  set 
aside.     The  apparent  defects  wluch  leave  the  officer  without 
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prot0Ction,  are  such  as  apprize  him  of  a  want  of  jurisdiction  in 
the  court  issuing  the  process,  either  over  the  subject  matter,  or 
the  person  of  the  defendant.  The  error  at  the  circuit  arose 
from  not  adverting  to  this  distinction.  If  the  defects  be 
amendable,  it  matters  not  whether  they  are  apparent  on  the 
face  of  the  process,  or  not.  They  do  not,  until  it  is  set  aside, 
deprive  the  process  of  its  protecting  efficacy. 

The  parties  having  severed  in  their  pleadings,  Powell  was 
entitled  to  a  discharge,  even  if  the  other  party  were  not.  In 
McMartin  v.  Taylor,  (2  Barh.  Sup,  Court  Rep.  356,)  we 
decided  that  one  of  several  defendants  sued  for  a  tort  is 
entitled  to  a  verdict  before  the  case  of  his  co-defendants  is  sub* 
mitted  to  the  jury,  if  the  testimony  be  such,  that  if  he  were 
sued  alone  he  would  be  entitled  to  a  nonsuit.  We  also  held 
that  this  was  not  matter  of  discretion,  but  of  right.  Testing 
this  case  by  these  rules,  the  circuit  judge,  at  the  close  of  the 
ease,  should  have  directed  the  acquittal  of  Powell,  the  officer. 

We  think  there  should  be  a  new  trial,  with  costs  to  abide  the 

9vent 

Ordered  accordingly. 


Same  Term.    Before  the  same  Justices, 
Robinson  &  Wilder  vs,  Dauchy  &  Flood. 

Priina  facie,  the  law  of  a  neighboring  atate  is  like  oar  own ;  and  when  it  is  not 
proved  to  be  otherwise,  our  courts  act  on  their  own  laws. 

Where  goods  nxe  feloniously  obtained,  the  owner  may  recover  them,  even  as  against 
the  bana  fide  purchaser  from  the  thief  or  fraudulent  vendee. 

Where  goods  are  obtained  fraudulerUlif,  but  not  feloniously^  a  purchaser  from  the 
fraudulent  holder  cannot  defeat  the  claim  of  the  original  owner»  unless  he  pur- 
chased in  good  faith  and  without  notice  of  the  fraud. 

Where  a  party  purchased  from  one  who  had  fraudulently  obtained  goods,  and  on 
such  purchase  parted  -with  no  new  consideration^  such  purchase  being  out  of  the 
hmmI  oooBte,  at  a  sum  i«ss  than  the  valiM  of  Ui«  goodsi  mider  rirnnmttinff  of 
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gVMt  mi*pieMm-«-Biich  as  altered  and  defaced  marks  apon  thelioxeti  dse.— it  waa 
held  that  he  was  not  a  bona  fide  purchaser. 
A  witness,  competent  in  other  respects  to  testify,  is  not  to  be  excluded  merely  be- 
cause he  is  the  attorney  on  record  of  the  party  in  whose  behalf  he  is  called. 

This  was  an  action  of  replevin,  brought  to  recover  sundry 
articles  of  merchandise  which  were  claimed  to  be  the  property 
of  the  plainti&s.  The  declaration  contained  three  counts  for 
the  detention  of  the  goods  by  the  defendants ;  alleging  that  they 
received  the  same  from  the  plaintiffs,  Aaron  P.  Kline  and  Ne-^ 
hemiah  Hodge,  respectively,  to  be  delivered  to  the  plaintiffs 
when  requested,  and  that  the  defendants  refused  to  deliver  th& 
goods  to  the  plaintiffs,  although  often  requested.  The  plea  was 
the  general  issue.  The  cause  was  tried  before  Parker,  C. 
Judge,  at  the  Rensselaer  circuit,  in  Nov.  1846.  On  the  trial, 
the  plaintiffs  proved  that  they  were  grocers,  residing  at  Boston, 
Mass. ;  that  in  Sept.  1845,  a  man,  of  the  name  of  Aaron  P. 
Kline,  came  to  their  store,  and  was  said  to  be  of  North  Adams ; 
that  he  purchased  the  goods  in  question  of  the  plaintiffs.  The 
bill  of  the  goods  was  dated  Sept.  5th,  and  amounted  to  $318,64. 
It  appeared  that  the  bill  embraced  both  dry  goods  and  groce- 
ries ;  the  groceries  amounted  to  $236,66.  The  clerk  of  the 
plaintiffs  testified  that  he  afterwards  saw  all  of  the  goods,  ex- 
cept a  little  soap  and  some  candles,  in  the  store  of  Dauchy  & 
Flood,  in  the  possession  of  the  defendants,  at  Troy ;  that  all 
the  property  which  the  sheriff  took  on  the  writ  of  replevin,  the 
witness  then  remembered  to  be  the  property  of  the  plaintiffs; 
that  when  the  goods  were  sold,  at  Boston,  they  were  sent  to 
the  railroad  depot,  marked  with  the  letter  K.  in  a  diamond, 
Pittsfield ;  that  being  the  proper  course  to  send  them  to  North 
Adams,  Mass.  That  witness  first  saw  Kline  in  May,  when  he 
came  introduced  to  witness  by  one  Church,  and  purchased  goods 
to  the  amount  of  6  or  $700 ;  that  witness  did  not  see  him  again 
until  September.  In  September  he  said  be  was  worth  from 
$2000  to  $3000,  and  making  money,  and  did  not  owe  over 
$700 ;  that  he  was  prompt,  and  merchants  would  find  out  be 
would  make  prompt  payment,  so  that  they  would  be  anxioaar 
to  sell  him  before  the  year  was  out ;  and  he  could  prove  he  had 
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put  over  $3000  capital  in  his  business.  The  witness  further 
testified  thai  in  September,  1845,  Kline  came  into  the  store  of 
the  plaintiffs  and  presented  the  note  that  he  had  given  for  the 
May  purchase,  cancelled  ;  that  he  held  it  out  and  said,  "  that 
is  the  way  I  do  my  business ;"  that  the  note  was  not  then  due, 
and  had  been  sent  by  the  plaintiffs  to  the  Adams  Bank  for  col- 
lection ;  that  the  plaintiffs  would  not  have  trusted  Kline  but 
for  his  representations ;  that  after  the  goods  were  sent  directed 
to  the  depot  at  Pittsfield,  the  witness  did  not  see  them  again 
until  he  saw  them  at  the  defendants'  store  in  Troy,  which  was 
about  the  23d  of  September ;  that  four  or  five  days  after  the 
sale,  reports  came  to  Boston  that  Kline  had  failed,  and  that  his 
store  was  shut  up  while  he  was  in  Boston  making  these  pur- 
chases ;  that  when  the  witness  saw  the  goods,  the  mark  of  the 
diamond  enclosing  the  letter  K.  was  erased  upon  some  of  them, 
or  partly  erased,  and  a  circle  enclosing  the  letter  H.  marked  in 
its  place ;  that  in  other  places  he  found  both  marks.  Mr.  Town- 
send,  the  law  partner  of  the  plaintiffs'  attorney,  testified  that  he 
was  present  at  the  defendants'  store  when  the  property  men- 
tioned in  the  declaration  was  pointed  out  by  the  clerk  of  the 
plaintiffs ;  that  he  found  the  property  before  it  was  taken  by 
replevin ;  that  he  ascertained  that  the  charges  against  the  goods, 
for  freight,  amounted  to  about  $35,  which  sum  he  tendered  to 
the  defendants,  but  they  refused  to  receive  it;  that  the  witness 
then  demanded  the  goods  named  in  the  declaration,  but  they 
refused  to  give  them  up.  The  agent  of  the  western  railroad, 
at  Pittsfield,  testified  that  on  the  25th  of  Sept.  18 15,  he  saw  the 
goods  in  question  at  the  store  of  the  defendants  ;  with  the  ex- 
ception of  one  hogshead  of  sugar,  which  he  was  not  able  to 
identify ;  that  he  had  before  seen  them,  on  their  receipt  at  the 
Pittsfield  station,  marked  as  above  mentioned,  where  they  were 
delivered  to  N.  Hodge,  upon  an  order  signed  by  Kline ;  and 
that  they  were  forwarded  by  railroad  to  East  Albany,  subject 
to  the  further  directions  of  Hodge  in  person.  Kline  himself 
was  examined  as  a  witness,  and  testified  that  at  the  time  of  the 
purchase  of  the  goods  by  him,  from  the  plaintiffs,  he  was  in- 
debted, to  various  persons,  to  an  amount  exceeding  $5000 ;  no 
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part  of  which  had  sioce  been  paid  ;  that  at  the  time  of  the  pur- 
chase, and  before  the  s^le  and  delivery  of  the  goods  to  him,  he 
stated  to  one  of  the  plaintiffs  that  he  had  been  doing  a  good 
business,  and  had  made  money  since  his  former  purchase  from 
the  plaintiffs  in  May  previous,  and  that  he  was  worth  $3000  or 
$4000,  and  owed  in  all  but  $800  or  $900 ;  that  these  repre- 
sentations he  did  not,  at  the  time  of  testifying,  believe  to  have 
been  true ;  that  he  was  induced  to  make  them  by  the  persua- 
sion of  others ;  that  the  goods  which  he  bought  of  the  plaintiffs 
were  sent  to  the  western  railroad  depot  at  Boston,  marked  [K.] 
Pittsfield  depot ;  that  at  Pittsfield,  where  he  next  saw  them, 
those  marks  were  erased  and  (H.)  was  placed  as  a  mark  upon 
them  ;  that  they  were  there  taken  possession  of  by  N.  Hodge, 
and  were  conveyed  to  Troy,  in  order  to  avoid  attachments  of 
Kline's  creditors ;  that  prior  to  the  change  of  marks,  and  the 
transfer  of  possession  of  the  goods  to  Hodge,  Kline's  store  at 
North  Adams  bad  been  closed  by  attaching  creditors,  and  was 
known  to  be  so,  by  himself  and  Hodge ;  and  the  goods  pur- 
chased of  the  plaintiffs  had  never  been  paid  for  by  the  witness. 
It  was  also  proved  that  the  goods  m  question  were  sold  to  the 
defendants  by  Hodge;  that  when  the  same  were  demanded  of 
the  defendants  they  claimed  the  goods ;  stating  that  Hodge 
said  he  had  authority  from  Kline  to  sell  them  ;  that  the  defen- 
dants said  Hodge  stated  that  Kline  was  in  embarrassed  circum- 
stances, and  was  afraid  the  goods  would  be  attached  ;  that  he 
had  brought  the  goods  into  this  state  for  Mr.  Kline,  to  prevent 
their  being  taken  upon  attachments  against  KUne.  One  of 
the  persons  then  present  observed  to  one  of  the  defendants  that 
he  had  got  a  good  bargain  in  the  goods ;  to  which  he  said, 
'<  Yes,  or  I  should  not  have  bought  them.  I  do  not  know  but 
there  might  be  some  risk  about  them,  and  therefore  bought  them 
at  a  bargain.  I  know  this  Hodge  will  hold  me  responsible  for 
all  these  goods,  if  he  can."  The  plaintiffs  then  rested  their 
cause,  and  the  defendants  moved  for  a  nonsuit ;  on  the  ground 
that  they  were  purchasers  of  the  goods  in  question  for  a  valua- 
ble consideration,  without  notice  of  the  alleged  false  pretences 
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made  by  Kline,  on  the  purchase  of  the  goods  from  the  plaiti- 
tifis.     The  circuit  judge  denied  this  raption. 

The  defendants  examined  Hodge,  as  a  witness ;  who  testi- 
fied that  on  the  6th  of  September,  1845,  after  Kline*s  store  was 
closed,  he  was  employed  by  one  Charles  Wilber,  an  endorser 
of  Kline's  paper  to  the  amount  of  $1200,  to  get  him  secured ; 
that  on  the  10th  of  September  he  went  to  Piitsfield  and  received 
the  goods,  after  having  been  called  upon  by  Kline ;  that  he 
sold  the  goods  to  the  defendants,  who  paid  him  for  them ;  that 
he  acted  for  Wilber,  and  knew  nothing  about  the  circumstan- 
ces under  which  they  w^ere  purchased  ;  that  he  told  the  defen- 
dants he  had  some  goods  which  were  turned  out  to  him  as 
security  ;  that  he  said  nothing  about  their  going  out  of  Massa- 
chusetts to  avoid  attachments;  tliat  the  defendants  bought 
only  the  groceries,  the  dry  goods  being  disposed  of  elsewhere ; 
that  the  gi'oceries  were  sold  to  the  defendants  for  a  little  short 
of  $190 ;  that  the  marks  were  altered  by  witness'  direction,  at 
Greenbush  ;  and  that  the  defendants  knew  the  goods  came  by 
railroad.  Another  witness  testified  nhat  at  the  time  of  the  sale 
of  the  goods  to  the  defendants  by  Hodge,  one  of  the  defendants 
told  Hodge  that  if  there  was  any  thing  wrong  about  the  goods, 
in  any  way,  shape  or  manner,  he  did  not  want  to  have  any 
thing  to  do  with  them ;  that  it  was  mentioned  the  goods  were 
turned  out  to  a  man  of  the  name  of  Wilber,  to  secure  a  debt ; 
that  Hodge  observed  he  wanted  to  get  as  much  as  he  could,  as 
Wilber  would  lose  at  the  best. 

The  testimony  being  closed,  the  circuit  judge  charged  the 
jury  that  if  the  goods  were  obtained  by  Kline  by  false  preten- 
ces, the  sale  was  void  as  to  him,  and  as  to  all  others  obtaining 
title  from  him,  except  purchasers  in  good  faith.  That  if  the 
defendants  were  purchasers  in  good  faith  they  could  hold  them ; 
and  that  the  veixlict,  in  that  case,  must  be  for  the  defendants. 
But  that  if  the  defendants  were  not  purchasers  in  good  faith, 
the  plaintiffs  were  entitled  to  recover. 

That  if  the  defendants  purchased  with  notice  of  the  false  pre- 
teBces,  or  if  they  purchased  with  a  view  of  aiding  KUne  or 
Hodge  to  defiraud  Kline's  Massachusetts  creditors,  other  than 
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the  plaintifTs,  who  had  or  were  entitled  to  attachments ;  or  if 
they  were  bought  not  in  the  usual  course  of  trade,  and  under 
circumstances  of  suspicion  clearly  indicating  that  a  fraud  was 
being  practised  on  his  creditors  generally,  then  they  were  not 
bona  fide  purchasers.  To  this  part  of  the  charge  the  defen- 
dants' counsel  excepted. 

The  judge  also  charged  that  where  goods  are  obtained  by 
fraud  or  false  pretenpes,  if  the  person  who  obtains  them  by  such 
fraud  sells  the  same  to  a  bona  fide  purchaser,  such  purphaser 
acquires  a  title  against  the  original  owner  of  the  goods.  That 
it  is  only  in  those  case?  where  a  suit  is  brought  by  the  vendor 
against  the  vendee,  or  against  some  person  not  a  bona  fide 
purchaser,  that  the  vendor  can  sustain  an  action,  where  he  has 
been  defrauded  of  his  goods ;  unless  the  purchaser  was  put  upon 
his  guard  when  he  purchased,  or  had  reason  to  suppose,  at  the 
time  of  such  purchase,  they  were  fraudulently  obtained.  To 
this  part  of  the  charge  the  plaintiffs'  counsel  excepted.  The 
jury  having  found  a  verdict  for  the  plaintiffs,  the  defendants, 
upon  a  case,  moved  for  a  new  trial. 

R,  M.  Towftsend,  for  the  plaintiffs.  I.  The  goods  were 
purchased  of  the  plaintiffs  through  a  fraud  on  the  part  of  Kline, 
which  amounted  to  a  felony.  Felony  means  an  offence  for 
which  the  offender  is  liable  to  be  punished  by  imprisonment  iii 
the  state  prison.  (2  R.  S,  702,  §  30.)  A  false  representation 
or  statement  of  one's  pecuniary  circumstances  and  condition,  is 
a  "  false  pretence,"  within  the  meaning  of  the  statute  on  this 
subject.  (2  jR.  aS.  677,  §  53.  14  Wend.  546.)  The  law  of 
Massachusetts  on  this  subject  is  precisely  like  our  own.  (21 
Pick.  519,  520.  19  Id.  184,  185.  10  Metcalf,  522.  7  Id. 
462,  3.)  The  law  of  another  state,  prima  facie,  is  like  our 
own ;  and  where  no  proof  is  given  on  the  subject,  our  courts 
will  act  on  their  own  laws.  (2  Hill,  201,  2.  2  HilPs  South 
Car.  Rep.  319.  22  Wend.  322  to  324.)  Hence  this  case  is  to 
be  governed  by  the  law  of  this  state.     (22  Wend.  322  to  324.) 

II.  Where  goods  are  obtained  by  false  pretences  amounting 
to  a  felony,  no  title  passes,  and  the  vendor  may  retake  tbg 
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goods,  even  as  against  bona  Jide  purchasers  from  the  fraudu- 
lent vendee.  (14  Wend.  31,  36.  20  Id.  275,  6.  22  Id.  285, 
294,  5,  318,  et  aeq.  11  Id.  80.  16  John.  147.  16  Mass. 
Rep,  156.)  Illr  If  the  above  positions  are  correct,  the  circuit 
judge's  charge  w^  too  favorable  to  the  defendants.  In  any 
view,  however,  which  ca4  b0  taken  of  the  case,  the  defendants 
were  liable,  unless  they  n^rere  bona  fide  purchasers.  The  only 
parts  of  the  charge  isxcepted  to  were  those  in  which  the  circuit 
judge  put  the  qufsstion  (o  the  jury  whether  the  defendants 
were  bona  fide  purphasers.  Hodge  was  not  a  bona  fide  pur- 
chaser ;  at  least  the  jury  had  a  right  to  find  such  to  be  the 
fact,  under  the  evidence.  He  took  the  goods  as  an  agent,  to 
secure  a  precedent  debt,  under  very  suspicious  circumstances; 
and  his  principal  was  pi^obably  a  co-conspirator  with  Kline. 
There  was  no  new  consideration  paid  for  the  goods  by  Hodge. 
Nor  were  the  defendants  bona  fide  purchasers ;  at  all  events  the 
jury  had  a  right  to  find  that  they  were  not.  The  goods  came 
to  them  out  of  their  ordinary  course  ]  were  purchased  at  much 
less  than  their  value ;  were  marked  in  an  unusual  manner ; 
and  the  defendants  were  put  upon  inquiry ;  their  suspicions 
were  aroused,  6cc.  As  to  who  are  and  who  are  not  bona  fide 
purchasers,  within  the  rule  laifl  down  by  the  circuit  judge,  see 
13  Weftd.  570 ;  20  id.  279.  That  one  receiving  property  from 
a  fraudulent  vendee,  gets  no  title  unless  he  is  a  bona  fide  pur- 
chaser, even  where  the  fraud  is  not  indictable,  see  1  lEUj 
302,  311 ;  16  Mass.  Rep,  166  ;  15  John.  Rep.  147. 

E.  Pearson,  for  the  defendants.  The  defendants  bought 
the  goods  in  question  and  paid  value  for  them.  Their  title, 
therefore,  will  be  held  to  be  perfect,  and  all  presumptions  are  to 
be  in  its  favor.  The  onus  is  on  the  plaintifis ;  and  to  recover, 
they  must  make  out,  beyond  a  reasonable  doubt,  a  clear  better 
title.  They  contend  they  have  proved  Kline  bought  the  goods 
of  them  by  false  pretences  in  Massachusetts,  and  that  defen- 
dants bought  with  notice.  Kline  has  not  been  convicted  of  the 
erime  with  which  he  is  charged.  On  (he  contrary,  it  appears 
from  the  testimony  that  he  is  still  at  huge,  and  resides  in  Bos- 
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ton.  Nor  could  he  be  convicted,  on  an  indictment  for  obtaining 
the  goods  by  false  pretences,  unless  at  the  time  the  false  state- 
ments were  made,  he  knew  them  to  be  false.  He  says,  he  does 
not  now  think  them  to  hMe  been  true ;  implying  that  he  then 
thought  otherwise,  and  that  it  may  now  be  dtherwise^  Nor  is 
the  commission  of  the  crime  by  Kline  proved)  for  the  purposes 
of  a  civil  suit,  unless  the  plamtiffs  show  that  th^y  hate  sus- 
tained damage  thereby.  (3  Bulst.  95,  cited  3  Term  Rtp.  66. 
7  Wend,  1,  18.  3  ERUj  169.)  Parting  with  tb^  goods  does 
not  prove  a  loss.  The  vendor  parts  with  his  gdocis  in  all  sales. 
There  was  no  proof  that  Kline  had  not  enough  to  pay  his  debts. 
Attachments  are  often  issued,  in  Massachusetts,  against  solvent 
personS)  and  assignees  appmnted.  And  proceeding  in  this 
manner  is  in  fact  proof  that  the  debtor  has  property.  The 
plaintiffs  may  therefore  get  their  debt  twice.  They  certainly 
will  get  part  of  it  twice,  if  they  recover.  This  will  be  unjust 
For  thvA  reason^  and  also  for  the  error  of  thci  judge  in  charging 
the  jury  that  it  was  not  necessary  it  should  appear  that  the 
plaintiffs  had  sustained  damage,  there  should  be  a  new  trial. 
But  if  th^  corUmission  of  the  crime  was  proved,  it  could  not  in- 
validate the  defendants'  purchase.  (4  Paige,  637.  6  Metcalfe 
68,  73,  74.)  It  does  not  appear  that  it  would  invalidate  the 
purehascij  even  in  Massachusetts.  If  it  would  have  that  effect, 
the  plaintiffs  should  prove  it.  (8  John.  Rep,  189, 193.)  The  lex 
loci  governs  as  to  the  validity^  &c.  of  contracts.  {Minofs  Dig, 
126, 127.)  The  hx  detnicUii  governs  as  respects  the  validity  of 
sales,  &c.  (fi!re)ry'«  Cbn/.  o/ Iiatr^,  i§  383, 384.  lH.BUc.Rep. 
690.)  If  ii  did  appear  that  the  commission  of  the  crime  would 
have  the  effect  to  invalidate  the  sale,  in  Massachusetts,  having 
occurred  thete,  it  could  not  have  the  same  effect  in  this  state. 
(St&ry's  Conf.  of  Laws,  §i  247,  248,  621  to  623.  1  H.  Blk. 
Bep.  135.  14  John.  Rep.  338,  340.  17  Md^s.  Rep^  515.  14 
Id.  234.)  The  judge  erted  in  refusing  to  charge  that  the  de- 
fendants' purchase  was  valid  unless  6oHhecitA  ^ith  the  original 
purchase  by  Kline.  {Stot^'s  Conf.  ofLaws^  ii  247, 248.)  The 
purchase  by  the  defendants  Was  not  invalidated  by  their  being 
told,  (as  Townsend  shears,)  that  the  gooda  were  brought  bertf 
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for  fear  that  others  would  attach  them.  The  plaintiffs  had  no 
attachments  themselves ;  and  the  defendants  were  not  told 
that  any  attachments  were  issued  or  had  a  lien  upon  them ; 
dhly  that  they  might  be  issued.  This  is  mere  conversation. 
(B  Wend.  277.  Story  on  Const,  67l.)  Townsend  was  under 
the  bias  of  an  attorney  for  non-resident  plaintiffs,  no  security 
for  costs  having  been  giveh ;  and  such  testimony  has  been  held 
incompelebt.  (10  Law  Rep.  136.)  But  even  if  the  defendants 
had  been  told  of  attachments  by  others,  the  plaintiffs  could  take 
no  advantage  of  it.  It  would  not  benefit  the  plaintiffs  to  have 
others  attach  or  hold  the  goods.  The  goods  were  turned  out  to  pay 
an  accommodation  endorser,  and  this  is  a  legal  and  righteous 
act.  (6  mil,  97.  4  Id.  158.  6  Cotoen,  284.  4  East,  1.)  And 
notice  of  a  legal  act,  or  of  something  allowed  by  law,  or  not 
wrong,  as  of  liability  to  be  attached,  or  attachments  not  a  lien^ 
Cannot  affect  the  defendants'  purchase,  nor  divest  them  of  the 
character  of  bona  fide  purchasers.  The  defendants  had  no 
notice  that  attachments  were  out.  Besides,  they  were  Massa- 
chusetts attachments,  (if  any,)  and  will  not  be  taken  notice  of 
by  our  courts.  {Story's  Conf.  278,  421,  422.  3  Caines*  Rep. 
154.  9  John.  Rep.  221.  12  Id.  99.)  No  such  proof  was 
given  of  any  attachments,  as  the  law  requires.  (12  John.  Rep. 
456.  6  Id.  9.  7  Id.  19.  7  Wend.  281.  8  Id.  480.  10  Idi 
75.)  The  defendants  are  bona  fide  purchasers ;  and  the  judge 
ought  so  to  have  charged,  as  requested.  If  this  is  a  question 
of  fact,  the  court  can  review  it  on  a  case.  Sufficiency  of  notice 
and  of  consideration  are  questions  of  law.  (13  Wefid.  571, 
572.  24  Id.  115.)  It  is  at  least  a  mixed  question.  (13  Pitk. 
550.)  If  a  question  of  fraud,  it  is  for  the  court  to  decide  it:  (9 
John.  Rep.  337.  7  Cowen,  301.  2  Wend.  596.)  In  his 
charge  the  judge  says,  "if  they  (the  defendants)  purchased 
with  a  view  of  aiding  Kline  or  Hodge  to  defraiid  Kline's  Massa- 
chusetts creditors,  (other  than  the  plaintiffs,)  who  Wfer^  entitled 
to  attachments,  they  were  not  bona  fide  purchasers."  There 
was  no  proof  to  justify  the  proposition,  and  it  biased  the  jury 
to  think  there  was.  In  this  the  judge  erred  to  our  hurt. 
^' Other  th^  the  plaintiffs"  exempts  them  from  the  fraud  sup- 
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posed  by  the  judge.  And  they  cannot  set  up  that  by  which 
they  are  not  injured,  but  from  which  they  are  expressly  ex- 
empted, and  thd,t  too  against  the  very  persons  who  exempt 
them.  Therefore  the  judge  erred  in  deciding  that  the  defen- 
dants would  not  be  bona  fide  purchasers  in  the  case  he  sup- 
posed, and  thus  biasing  the  jury  by  error  in  fact  and  in  law, 
to  decide  the  main  point  in  the  case  against  us.  The  defen- 
dants gave  full  value  for  the  goods.  They  had  no  notice  of 
the  alleged  false  pretences.  They  are  therefore  bona  fide  pur- 
chasers. Tomlin's  dictionary  defines  bona  fide^  really.  De- 
fendants are  real  or  actual  pUrcha^ners.  Both  parties  intended 
a  purchase,  it  was  not  a  sham^  As  to  what  is  a  bona  fide  pur- 
chaser, see  10  John.  Rep.  i57,  cited  in  17  Wend.  30, 25  ;  1  U. 
S.  756,  41;  2  M  359,  §  4  ;  9  Wend.  157.  Without  notice, 
means  without  notice,  in  this  case,  of  Kline's  false  pretences. 
These  cases  show  that  he  buys  without  notice,  who  has  no 
notice  of  the  fraud  by  which  the  goods  were  obtained.  (2  Term 
Rep.  750.  5  Id.  175.  6  Mete.  68.  11  Serg.  ^  Rawle,  377. 
12  Pick.  313.  1  Cowen,  622.  14  John.  Rep.  415.  5  John. 
Ch.  Rep.  54.  13  Wend.  570  to  572.)  The  statute  has  not 
changed  the  ofiTence  with  which  Kline  is  charged,  at  common 
law,  and  cannot,  except  expressly  or  by  necessary  implication. 
(4  Mass.  Rep.  439.  Story  on  Const.  407.  3  Hill,  396.  6  Id. 
144.)  As  to  what  the  common  law  is.  see  1  A.  Z/.  41 ;  1  jR. 
iS.  54 ;  1  Mass.  Rep.  60,  61 ;  2  Id.  533,  534 ;  8  Pick.  316  to 
317 ;  16  Id.  115,  116.  If  the  charge  of  the  judge  may  have 
improperly  impressed  the  jury  against  the  defendants,  or  the 
chances  are  equal  that  it  did,  the  verdict  ought  to  be  set  aside. 
(3  Wend.  418.     11  Id.  83.    4  ITxll,  271.) 

By  the  Court,  WIllard,  J.  The  goods  in  question  were 
purchased  of  the  plaintiffs  under  false  pretences  amounting  to 
a  felony.  (2  R.  S.  677,  h  53.  Id.  702,  J  30.  The  People  v. 
Haynes,  14  Wend.  546.)  Prima  facie,  the  law  of  Massachu- 
setts, where  the  fraud  was  committed,  is  like  our  own ;  and 
when  no  proof  is  given  on  the  subject,  our  courts  will  act  on 
their  own  laws.    (2  HUl,  201,  2.    22  Wend.  322  to  324.    8 
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BilPs  S.  C.  Aep.  319.  Note  to  Hoffman  v.  Carow^  82  Wend. 
285.)  Where  goods  are  stolen,  or  obtained  by  means  of  a  fraud 
amounting  to  a  felony,  the  vendor  may  retake  the  goods,  even 
as  against  the  bona  fide  purchaser  from  the  thie^  or  the  fraud** 
ulent  vendee.  {A^idrew  v.  Dietrich,  14  Wend.  31,  36.  20  Idi 
276,6.    22  Jrf.  285,  294,  6, 318,  6/ jfe?.    11/^80.) 

The  charge  of  the  circuit  judge  was  more  favorable  to  the 
defendants  than  was  warranted  by  law  and  the  facts.  The 
charge,  by  submitting  to  the  jury  the  question  as  to  the  good 
faith  of  the  defendants'  purchase,  and  m  telling  them  a 
purchaser  in  good  faith  from  the  frauduletit  vendee,  who  had 
obtained  them  by  fraud  or  false  pretences,  could  hold  them  as 
against  the  real  owner,  virtually  instructed  the  ji^ry  that  there 
was  no  difference  between  di  fraudulent  and  a  felonious  acqui- 
sition of  property ;  and  that  the  bona  fide  purchaser,  in  both 
cases,  was  alike  protected,  l^is  error  in  the  charge  #as  favor- 
able to  the  defendants,  and  cannot  be  contplaincjd  of  by  them. 
That  it  was  not  necessary  that  Kline  should  have  been  con- 
victed of  the  felony,  to  enable  the  owner  to  reclaim  his  goods, 
see  22  Wend.  285,  notei  The  rale  on  that  subject,  in  this 
country,  is  different  from  that  prevailing  in  England,  afising 
from  the  statute  which  prevents  a  mcfrger  of  the  individual  in- 
jury  in  the  crime  against  th^  public. 

But  supposing  the  goods  tvere  not  feUmumsly  obtained  by 
Kline  from  the  plaintiffs,  they  were  clearly  acquired  by  him 
fraudulently.  Even  in  such  case,  the  defendants,  deriving  title 
from  the  fraudulent  vendee,  cannot  defeat  the  claim  of  the 
vendor,  unless  their  purchase  was  in  good  faith  and  without 
notice  of  the  fraud.  They  may  shelter  themselves,  indeed, 
under  Hodge,  if  his  purchase  was  in  good  faith  and  %r  a  valu- 
able consideration.  But  it  is  plain  that  Hodge  did  not  purchase 
in  good  faith  and  without  notice.  He  parted  with  no  new  con- 
sideration. He  took  them  to  recover  a  precedent  debt  due  to 
his  pruicipal,  under  circumstancies  of  great  suspicion.  And  the 
defendants  who  purchased  from  him,  did  so  out  of  the  Usual 
course ;  at  a  sum  much  less  than  their  value ;  with  unusual 
and  altered  and  de&ced  marks  upon  tbem^  calculated  toaxouM 
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suspkion  and  stimulate  inquiry.  That  such  a  purchaser  ac- 
quires no  title,  as  against  the  original  owner,  who  has  been 
defrauded,  see  1  MU,  30$^  311 ;  15  Mass.  Bep.  156 ;  16 
John.  Rep.  147p  The  original  owner  under  such  circumstances 
has  a  rigbjt  tp  follow  the  goods  into  the  hands  of  the  mala  fide 
purchaser,  He  is  Qot  bound  first  to  exhaust  his  remedy  against 
the  person  by  whom  he  was  first  defrauded. 

The  defendants'  counsel,  on  the  argument  of  this  cause, 
raised  an  obja(stioa  to  the  competency  of  tlie  plaintiffs'  attorney 
as  a  witUiess,  The  objection  on  the  score  of  interest  was 
waived  at  the  trial.  It  is  now  for  the  first  time  put  upon  the 
ground  tba^  he  was  ths  atiomet/f  and  that  a  person  standing 
in  that  ^eloLtion  should  be  excluded  from  testifying,  upon  prin- 
ciples of  publip  policy..  We  have  adopted  no  such  rule  in  this 
state,  even  if  this  objection  in  this  stage  of  the  cause  could  be 
listened  to  at  all.  The  testimony  of  a  witness  standing  in  that 
relation  to  ojxe  of  the  parties  jto  the  suit,  is  open  to  observation 
before  the  jury. 

We  see  no  reason  to  disturb  the  verdict.  The  motion  for  a 
new  trial  must  therefore  he  denied. 


3ams  Term.    Before  the  same  Justices. 
NoLTON  vs.  Moses. 


Tlw  oion^Bntuiet  of  the  jodgv,  at  the  circait,  upoD  the  eridenoe,  ai«  aot  Uie  siib- 
jeet  ef  ezeeptioofl.  If  the  dreoit  judge  inadTerteotly  miiitatee  the  faeti,  the 
coaoeel  most  correct  him,  at  the  time.  If  he  gives  an  opinioa  upon  the  evidfooe, 
it  eaonot  be  reviewed  apoo  a  bill  of  exceptioDa. 

It  is  proper  for  a  circuit  judge  to  appriie  the  jury  as  to  the  effect  of  their  verdict  upoa 
the  parties,  in  respect  to  the  question  of  costs. 

A  dreuit  judge  may,  in  bis  dncretion,  limit  the  nomber  of  witnesMS  to  be  examined 
on  a  eoUateral  issue  ae  to  the  chaiacter  of  the  plaintiff,  or  that  of  either  of  the 
witnesses  in  the  eaoee. 

This  diiontnn  ony  be  efsfms^  /ntlMr  by  Uyisf  down  «  rale,  at  the 
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ment  of  the  ezamiaation,  limitiDg  the  number  of  witneieeB  to  be  called  on  each 
dde,  or  by  interposing  and  arresting  the  further  examination,  when,  in  the  opin- 
ion of  the  judge,  the  inquiry  as  to  character  ought  not  to  be  pushed  further. 
If  this  discretion  is  exercised  in  such  a  manner  as  to  work  injustice  to  either  of  the 
parties,  the  remedy  is  by  a  motion  for  a  new  trial,  on  a  case.  The  decision  of  the 
judge  upon  that  point  cannot  be  reviewed  on  a  bill  of  exceptions. 

This  was  an  action  for  slander,  tried  at  the  Rensselaer  cir- 
cuit before  Pai^ker,  Circuit  Ji\dge.  The  alleged  slander  con- 
sisted in  charging  the  plaintiff  with  being  a  thief.  The 
defendant  pleaded  the  general  issue,  and  gave  notice  of  justifi- 
cation. The  uttering  of  the  slanderous  words  wc^s  proved  by 
James  Powell  s^nd  other  witnesses.  The  (^^fendant,  after  in- 
troducing several  fitnesses  to  prove  his  justification,  examined 
Squire  Allen  for  the  purpose  of  impeaching  the  character  of 
Powell,  the  plaintiff's  principal  witness.  At  the  close  of  his 
examination  tlie  circuit  judge  remarked  that  a  gre^t  deal  of 
time  was  often  unnecessarily  and  improperly  occupied  in  calling 
a  great  number  of  witnesses  to  impeach  and  sustain  the  gen- 
eral character  qf  a  witness  who  had  been  examined,  when  the 
real  character  of  the  witness,  so  far  as  was  necessary  for  the 
purpose  of  an  in^peachment,  could  be  as  well  ascertained  by 
examining  a  few  witnesses  properly  selected  fpr  that  purpose. 
He  therefore  would  advise  the  parties,  at  the  commencement 
of  this  kind  of  testimony,  that  he  should  only  allow  three  wit- 
nesses on  each  side,  to  be  examined  as  to  the  general  character 
of  a  witness.  The  counsel  for  the  defendant  then  stated  they 
had  some  fifteen  or  twenty  witnesses  in  attendance  for  the  pur- 
pose of  impeaching  the  witness  James  Powell,  by  showing  his 
general  character  to  be  bad.  But  the  circuit  judge  said  that 
he  should  confine  the  parties  to  the  number  of  three ;  and  the 
defendant's  counsel  excepted.  The  defendant  then  called  two 
other  witnesses  to  impeach  Powell,  and  the  plaintiff  examined 
three  witnesses  to  sustain  his  testimony.  The  circuit  judge 
charged  the  jury,  among  other  thipgs,  that  the  evidence  of 
Van  Every,  one  of  the  plaintiff's  witnesses,  showed  the  speak- 
ing of  actionable  words,  without  the  testimony  of  either  of  the 
other  witnesses.    That  if  the  ji^ry  believed  the  testimony  of 
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Powell,  who  stood  unimpeached,  it  would  then  become  neces- 
sary for  them  to  inquire  whether  the  defendant  had  proved  a 
justification.  That  in  order  to  prove  the  defence  contained  in 
the  notice,  the  defendant  must  produce  sufficient  evidence  to 
warrant  the  jury  in  convicting  the  plaintiff  of  the  crime  of  lar- 
ceny, if  he  were  upon  trial  before  them  on  an  ipdictment  for 
that  offence.  That  in  reference  to  the  amount  of  damages,  the 
jury  had  a  right  to  take  into  consideration  the  fact  that  the 
defendant  had  spread  a  justification  of  the  slander  upon  the 
record;  and  if  he  failed  to  prove  it,  it  should  increase  the 
damages  to  be  given  against  him.  That  it  was  also  proper  for 
the  court  to  instruct  the  jury  with  regard  to  the  effect,  of  their 
verdict  upon  the  costs  of  the  suit.  That  if  the  verdict  should 
be  less  than  fifty  dollars,  the  plaintiff  could  recover  no  more 
costs  than  damages.  That  if  he  recovered  fifty  dollars,  or 
over,  he  was  entitled  to  recover  his  taxed  costs ;  and  if  he  re- 
covered over  ^250,  he  would  receive  costs  at  the  highest  rate. 
The  defendant's  counsel  excepted  to  the  whole  of  the  charge. 
In  reply  to  a  request  of  the  defendant's  counsel  that  the  judge 
should  charge  the  jury  that  they  were  the  only  judges  of  the 
amount  of  damages,  and  that  they  should  give  such  damages 
as  they  thought  proper,  without  respect  to  costs,  his  honor  de- 
cided that  the  jury  were  the  only  judges  of  the  damages,  but 
that  they  had  a  right  to  take  costs  into  consideration.  To  this 
decision  the  defendant's  counsel  also  excepted ;  and  the  jury 
having  rendered  a  verdict  for  the  plaintiff  for  $350,  the  defen- 
dant, upon  a  bill  of  exceptions,  moved  for  a  new  trial. 

Davis  4*  Woodcock,  for  the  plaintiff. 

R.  M.  Toionsend,  for  the  defendant. 

Bp  ike  Court,  Willard,  J.  The  verdict  in  this  case,  for 
360  dollars,  may  be  disproportionate  to  the  injury  inflicted  by 
the  defendant ;  but  it  was  probably  the  result,  in  part,  of  the 
manner  in  which  the  defence  was  conducted.  The  justiflca-? 
tion  was  a  decided  fiiilure ;  and  no  doubt  the  attempt  to  estate 
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lish  it,  after  a  lapse  of  15  years  from  the  time  the  alleged  petit 
larcenies  were  committed  upon  the  property  of  General  Worth- 
ington,  which  though  then  known  by  him  and  the  members 
of  his  family  by  whom  they  were  proved,  were  suffered  then  to 
pass  without  rebuke — very  properly  led  the  jury  to  view  the 
defence  with  disfavor. 

The  exceptions  to  the  charge  are  too  general.  It  has  been 
repeatedly  ruled  that  the  judge's  commentaries  upon  the  evi- 
dence are  not  the  subject  of  exceptions.  If  he  inadvertently 
misstates  the  facts,  the  counsel  must  correct  him  at  the  time. 
If  he  gives  an  opinion  upon  the  evidence,  it  cannot  be  reviewed 
upon  exceptions.  It  is  common  experience  to  apprize  the  jury 
as  to  the  effect  of  their  verdict  upon  the  parties,  in  respect  to  the 
question  of  costs  ;  and  the  practice  has  been  expressly  and  re- 
peatedly approved.  {Elliott  v.  BrotPfi,  2  Wend.  497.)  The 
scope  of  the  charge  is  right,  and  is  not  obnoxious  to  the  criti- 
cisms made  upon  it. 

The  main  point  in  the  case  is  the  objection  of  the  defen- 
dant's counsel  to  the  observation  of  the  circuit  judge  as  to  the 
waste  of  time,  occasioned  by  calling  a  great  number  of  witnesses 
to  impeach  or  to  sustain  the  character  of  a  witness  in  the 
cause.  This  observation  was  made  while  the  defendant's 
counsel  were  examining  witnesses  to  the  character  of  James 
Powell,  one  of  the  plaintiff's  witnesses  ;  and  the  judge  conclu- 
ded by  limiting  the  number  of  witnesses  to  impeach  or  sustain 
the  character  of  the  witness  assailed,  to  three  witnesses  on  a 
side.  This  general  observation  of  the  judge  was  sound  and 
correct ;  but  whether  sound  or  not  cannot  be  questioned  by 
bill  of  exceptions.  The  circuit  judge  had  no  doubt  a  discre- 
tion with  respect  to  the  number  of  witnesses  to  be  examined  on 
this  collateral  question.  The  judge  might,  by  the  civil  law, 
stop  the  multiplication  of  witnesses  to  the  same  matter.  {Caw- 
en  ^  HUts  Notes,  396.  WoocPs  Civil  Law,  317.  2  Dom.  b. 
3,  title  6,  §  3,  art.  14.)  It  has  been  the  constant  practice  at 
the  circuit  in  this  state,  on  the  collateral  issue  as  to  the  char- 
acter of  the  plaintiff,  or  that  of  any  of  the  witnesses,  eitlier  to 
lay  down  a  rule  in  the  commencement,  limiting  the  number  to 
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be  called  on  a  side,  as  was  done  by  the  circuit  judge  in  this 
case ;  or  to  interpose  and  arrest  the  further  examination,  when, 
in  the  opinion  of  the  judge,  the  inquiries  as  to  character  ought 
not  to  be  pushed  further.  The  latter  course  was  adopted  by 
Judge  Gridley  in  Bissell  v.  Cornell^  after  the  examination  of 
16  witnesses  on  a  side,  and  the  practice  was  approved  by  the 
supreme  court.  {See  24  Wend,  354.)  And  the  chief  justice  re^ 
marked  that  the  court  had  before  held  that  the  circuit  judge 
must  exercise  a  sound  discretion  as  to  the  number  of  impeach- 
ing and  supporting  witnesses  to  be  sworn.  And  he  intimated 
that  after  some  dozen  of  witnesses  on  a  side  had  been  sworn  and 
examined,  very  little  additional  benefit  would  be  derived  from  in- 
creasing the  number.  As  early  as  the  case  of  Jackson  v.  Scatty 
(6  John,  R,  330,)  in  1810,  this  court  directed  that  witnesses'  fees 
should  not  be  taxed  without  an  affidavit  of  the  attendance  of 
the  witnesses  and  the  amount  of  travel.  And  it  has  been  many 
years  required  by  statute  that  not  only  their  attendance  but 
materiality  must  be  shown  to  the  taxing  officer,  before  they 
can  be  allowed  for.  (2  R.  S.  651,  §  8.)  In  Irtcin  v.  Depo,  (2 
Wend.  285,)  forty  witnesses  attended  in  an  action  of  slander, 
to  support  the  plaintiff's  character ;  only  two  of  whom  were 
sworn.  The  taxing  officer  having  allowed  for  the  attendance 
of  the  whole,  this  court  set  aside  the  taxation,  and  directed  that 
the  fees  for  ten  only  should  be  taxed.  These  cases  show  that 
there  must  be  a  discretion  in  the  court,  to  be  exercised  in  some 
stage  of  the  cause,  as  to  the  number  of  witnesses  on  these  col- 
lateral issues.  And  in  general,  I  think  it  will  be  found  that 
the  judge  at  the  circuit  can  exercise  it  the  most  discreetly.  My 
own  practice  for  many  years  was,  in  cases  of  this  kind,  like 
that  adopted  by  Judge  Parker  in  this  cause,  with  tliis  exception. 
I  generally  suggested  to  the  counsel  that  I  should  limit  them 
to  five  or  six  witnesses  on  a  side,  unless  something  occurred  in 
the  course  of  the  trial,  to  render  a  larger  number  necessary^ 
Counsel  may  sometimes  be  taken  by  surprise,  and  have  to 
meet,  on  the  spur  of  the  moment,  and  with  witnesses  selected 
at  random,  a  studied  and  prepared  impeachment  There  may 
be  cases  when  a  wider  range  of  examination  than  five  or  six 
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witnesses  ob  a  side  may  be  expedient  and  highly  proper.  I 
have  never  restricted  the  number  in  a  capital  c€ise;  and  it 
should  be  done  with  care,  in  all  cases.  Should  the  judge  adopt 
a  rule,  in  this  respect,  that  worked  injustice  to  one  of  the  par^ 
ties,  the  remedy  is  by  motion  for  a  new  trial,  on  a  case.  Being 
clearly  a  matter  of  discretion,  it  cannot  be  reviewed  on  bill  of 
exceptions. 

The  limitation  of  impeaching  and  sustaining  witnesses  t» 
three  on  a  side  in  this  case,  looks,  to  a  person  unacquainted 
with  such  trials,  Uke  depriving  the  parties  of  a  right  But  the 
surrounding  circumstances  would  enable  the  judge  at  the  cir- 
cuit, to  perceive  whether  any  benefit  would  result  from  an  in- 
crease of  the  number.  There  is  perhaps  nothing  in  which  a 
defendant  in  an  action  of  slander  is  more  likely  to  err,  than  in 
his  judgment  of  the  necessity  of  impeaching  the  character  of 
the  plaintiff,  or  of  his  principal  wiT^  c^ss.  The  pleasure  he  de- 
rives from  hearing  others  assail  a  character  which  he  has  as- 
persed, blinds  him  to  the  consequences  which  often  result  from 
an  indiscreet  or  needless  attack.  If  the  character  of  a  witness 
or  party  is  in  truth  bad,  it  can  be  shewn  by  a  few  witnesses  as 
well  as  by  many.  If  the  character  is  shewn  to  be  bad,  from 
the  transaction  itself,  as  when  he  is  an  accomplice  of  a  crimi* 
nal,  or  when  on  cross-examination  he  exhibits  himself  to  be  a 
villain,  general  evidence  of  bad  character  will  add  nothing  to 
it.  There  is  perhaps  no  part  of  circuit  experience  in  which  so 
great  abuse  of  what  the  law  permits  to  be  done  for  the  discov- 
ery of  truth,  is  exhibited,  as  in  examinations  to  general  charac- 
ter ;  and  it  would  become  intolerable  were  it  not  restrained  by 
the  presence  and  power  of  the  presiding  judge. 

In  the  present  case,  I  have  no  doubt  the  defendant  suffered 
more  from  the  attack  he  made  upon  the  witness  by  general 
evidence,  than  from  being  restrained  from  repeating  it.  Be 
that  as  it  may,  we  cannot  interfere  upon  a  bill  of  exceptions: 
and  the  motion  for  a  new  trial  must  be  doiied. 
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Sam£  Term.    Before  the  same  Justices. 
Wiles  vs.  Brown,  sheriff,  &c. 

For  fbnnal  defeets  in  proeras  the  remedy  is  either  in  the  same  ooait  oat  of  whieh  it 
■filed,  by  motion  to  aet  it  aaide,  or  by  certioFaii  to  tlia  aapreiBe  eoint  S«ch  d^- 
feetB  cannot  be  corrected  by  habeas  corpus. 

Where  a  supreme  court  commissioner  has  become  possessed  of  jurisdiction  of  the 
subject  matter,  and  of  the  parties,  the  law  clothes  him  with  judicial  powers ;  and 
in  analogy  to  other  proceedings,  his  decisions  cannot  be  impeached  in  a  collateral 
way. 

Accordingly,  where  a  person  committed  to  the  custody  of  the  sheriff  upon  a  co.  «i. 
was  brought  before  a  supreme  court  commissioner  upon  habeas  corjmSj  and  was 
discharged  by  him  from  imprisonment ;  Heldf  that  such  discharge  was  a  protec- 
tion to  the  sheriff  in  an  action  brought  against  him  for  the  escape  of  the  prisoner; 
although  the  discharge  was  erroneously  granted. 

This  was  an  action  of  debt  for  an  escape ;  and  was  tried  at 
the  Otsego  circuit  in  September,  1847,  before  the  Hon.  Hiram 
Gray,  one  of  the  justices  of  this  court  The  defendant  pleaded 
the  general  issue,  and  gave  notice  of  special  matter,  viz.  that 
he  had  discharged  the  prisoner  for  whose  escape  the  suit  was 
brought,  in  pursuance  of  a  writ  of  discharge  allowed  by  a  su- 
preme court  commissioner,  on  habeas  corpus.  On  the  trial  of 
the  cause  the  plaintiff's  counsel  read  in  evidence  the  judgment 
record,  and  the  ca,  sa,  which  purported  to  be  issued  on  a  judg- 
ment in  an  action  of  trover  ;  and  proved  that  the  ca,  sa,  was 
received  by  the  defendant  as  sheriff,  and  his  return  endorsed 
upon  it  It  was  admitted  that  Woodruff,  the  judgment  debtor, 
was  off  the  limits,  and  out  of  the  custody  of  the  sheriff,  when 
this  suit  was  commenced.  The  plaintiff  having  rested,  the  de- 
fendant's counsel  read  in  evidence  the  writ  of  discharge  issued 
by  the  supreme  court  commissioner ;  which  he  insisted  was  a 
protection  to  the  sheriff,  and  barred  the  plaintiff's  action.  The 
counsel  for  the  plaintiff,  in  order  that  all  the  facts  of  the  case 
might  appear,  read  in  evidence  the  petition  presented  by  Wood* 
ruff  to  the  supreme  court  commissioner,  praying  for  a  habeas 
corpus,  with  the  writ  of  habeas  corpus,  and  the  sheriff's  return 
l»  the  same.    The  plaintiff's  counsel  then  insisted  that  the 
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plaintifT  was  entitled  to  a  verdict ;  inasmuch  as  the  whole  pro^ 
ceeding  showed  that  the  sheriff  had  knowledge  that  the 
supreme  court  commissioner  had  no  jurisdiction  to  grant  the 
habeas  corpus ;  and  that  consequently  the  sheriff  was  not  pro- 
tected. But  the  judge  decided  that  the  sheriff  was  protected 
by  the  writ  of  discharge  issued  by  the  supreme  court  commis- 
sioner, and  he  ordered  the  plaintiff  to  be  nonsuited,  and  he  was 
nonsuited,  accordingly.  The  plaintiff  excepted,  and  now 
moved  for  a  new  trial. 


Jcmies  H.  Cook,  for  the  plaintiff. 
E,  BrowHj  for  the  defendant. 

By  the  Court,  Willard,  J.  Wilson  H.  Woodruff  wasr 
committed  to  the  custody  of  the  defendant  as  sheriff  of  Otsego 
county,  in  July,  1846,  by  virtue  of  a  ca,  sa,  issued  upon  a  judg- 
ment obtained  in  this  court  in  favor  of  the  now  plaintiff,  "  for 
converting  a  certain  quantity  of  plank  or  lumber  of  the  plain- 
tiff." On  his  application  to  a  supreme  court  commissioner,  he 
was  brought  up  on  a  habeas  corpus  and  discharged  from  that 
imprisonment.  The  commissioner  allowed  a  writ  of  discharge 
purporting  to  be  issued  out  of  the  supreme  court,  and  reciting 
the  commitment  of  Woodruff  on  the  said  ca,  sa,  and  that  that 
was  the  sole  cause  of  his  detention,  and  that  the  commissioner 
decided  that  the  imprisonment  was  illegal ;  and  it  commanded 
the  sheriff  to  whom  it  was  addressed  to  discharge  Woodruff, 
from  imprisonment.  The  sheriff  accordingly  discharged  him ; 
and  this  action  has  been  brought  by  the  plaintiff,  against  the 
sheriff,  for  the  escape.  The  question  is  whether  the  decision 
of  the  supreme  court  commissioner  affords  a  protection  to  the 
sheriff,  for  discharging  Woodruff  out  of  custody^ 

It  is  quite  clear  that  the  commissioner  decided  wrong  in 
granting  the  discharge.  The  facts  stated  in  the  sheriff's  return^ 
namely,  the  ca,  sa,  showed  that  Woodruff  was  rightly  impris- 
oned, and  he  should  have  been  remanded.  The  first  section 
of  the  act  to  abolish  imprisonment  for  debt,  and  to  punish 
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fraudulent  debtors,  passed  April  26, 1831,  {Laws  of  1S31,  p.  3%,) 
prohibits  the  arrest  or  imprisonment  on  civil  process,  or  on  any 
execution.  Sec,  in  any  suit  or  proceeding  instituted  for  the  recov- 
ery of  any  money  due  upon  any  judgment  or  decree,  founded  upon 
contract,  or  due  upon  contract,  express  or  implied,  or  for  the  recov- 
ery of  any  damages  for  the  non-performance  of  any  contract."  If, 
then,  the  judgment  on  which  the  ca.  sa,  issued  was  recovered 
in  an  action  founded  on  a  prior  judgment  7iot  founded  on  conr 
tract,  but  founded  on  a  tort,  such  as  trespass,  trover,  and  the  hke, 
the  defendant  is  still  liable  to  be  taken  in  execution  as  before 
the  act  of  1831.  The  ea.  sa.  in  this  case,  showed  on  its  face, 
that  the  original  judgment  was  ''  for  converting  a  certain  quan- 
tity of  plank  or  lumber  of  the  plaintiff,"  which  are  the  appro- 
priate terms  for  describing  a  judgment  in  the  action  of  trover. 
It  thus  appeared  to  be  issued  in  a  case  in  which  the  defendant 
was  by  law  liable  to  be  imprisoned.  It  was  fair  on  its  face. 
Even  had  it  been  otherwise  in  point  of  form,  but  the  defects 
had  been  such  as  were  amendable,  the  commissioner  should 
have  remanded  the  prisoner.  For  formal  defects  in  the  pro- 
cess the  remedy  is  either  in  the  same  court  out  of  which  it 
issued,  or  by  motion  to  set  it  aside ;  or,  if  the  case  require  it, 
by  certiorari  to  this  court.  They  cannot  be  corrected  by  habeas 
corpus.  {The  People  v.  Nevins,  1  HUl,  154,  377.  3  Hill, 
App.  n.  647, 661, 663,  ^c.  25  Wend,  483.  2  R.  S.  568,  §  41.) 
The  important  question  therefore  arises,  whether  the  decision 
of  the  commissioner  is  not  a  complete  bar  to  this  action,  and  a 
protection  to  the  sheriff.  The  petition  for  the  writ  being  in  the 
prescribed  form,  the  commissioner  was  bound  by  law  to  allow 
it,  under  the  penalty  of  one  thousand  dollars.  (2  jR.  S.  664, 
a  25, 26, 31.)  On  the  return  of  the  writ,  the  commissioner  was 
required  to  proceed  to  examine  into  the  facts  contained  in  it, 
and  into  the  cause  of  the  confinement  or  restraint,  and  if  no 
legal  cause  was  shown  for  such  imprisonment,  to  discharge  the 
party  from  custody  or  restraint.  {Id.  §}  38,  39.)  He  thus  be- 
came possessed  of  jurisdiction  of  the  subject  matter  and  of  the 
parties;  and  the  law  clothes  him  with  judicial  powers.  In 
analpgy  to  other  proceedings,  bis  decisions  cannot  be  impeached 
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in  a  oollateral  way.  (  Wood  v.  Peake^  8  Jbkn.  Rep.  M«  Ro- 
gers V.  Bradshav},  20  Id,  739.)  And  express  proviflion  k 
made,  in  the  statute,  for  removing  his  decisions  to  this  court,  and 
ultimately  to  the  court  of  appeals.  (2  jR.  &  573.  Judiciary- 
act  of  1847.) 

The  case  of  Cable  v.  Cooperyj  (15  John.  Rep.  162,)  in  which 
a  discharge  upon  a  habeas  corpus  was  held  not  to  protect  the 
sheriff  in  an  action  for  an  escape,  and  which  case  is  urged  by 
the  plaintiff  as  an  authority  for  the  present  action,  arose  under 
the  former  habeas  corpus  act.  (1  R.  L.  of  1813,  p.  425,  426.) 
And  the  decision  of  that  case  led  to  the  passage  of  the  act  of 
April,  1818,  ch.  277,  which  has  been  incorporated  into  the  re- 
vised statutes. 

The  sheriff  must  be  protected  in  obeying  the  discharge 
granted  by  the  supreme  court  commissioner,  although  it  waa 
an  erroneous  exercise  of  power.  The  decision  of  the  circuit 
judge  in  nonsuiting  the  plaintiff  was  right,  and  the  motion  for 
a  new  trial  must  be  denied. 


Same  Term.    Before  the  same  Justices, 
Wells  vs.  Stewart. 

Where  a  rait  m  brought  upon  an  account,  by  the  atngiiece  thenof^  in  the  name  of 
the  ungnor,  a  pronunoiy  note  of  the  aasignor,  held  by  the  defendant  at  the  tune 
of  the  anignment  of  the  account,  but  not  then  due,  cannot  be  set  off  agatnit  each, 
account 

Error  to  the  Fulton  common  pleas.  Stuart  sued  Wells 
before  a  justice  of  the  peace  and  recovered  a  judgment,  and 
Wells  appealed  to  the  court  of  common  pleas,  where  Stuart 
again  recovered,  and  Wells  brought  a  writ  of  error  to  this  court 
to  reverse  that  judgment.  It  appeared  on  the  trial,  that  on  the 
14th  day  of  April,  1846,  Stewart  gave  one  Petei[  Ooyne  a  negor. 
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liable  note  for  $59,  payable  in  niDety  days,  which  by  subsequent 
endorsements  became  the  property  of  Wells  on  the  26th  day 
of  May,  1846.  That  on  the  28th  day  of  May,  1845,  Wells 
owed  Stewart,  on  account,  $75,70,  which  account  on  that  day 
was  assigned  by  Stewart  for  the  benefit  of  his  creditors.  The 
accounts  between  them,  in  all,  on  both  sides,  amounted  to  about 
$800,  and  the  balance  was  not  ascertained  qntil  the  13th  day 
of  March,  1846.  The  common  pleas  refused  to  allow  the  note 
as  q.  set-off  to  the  account,  and  tl^e  plaintiff  recovered  for  the 
whole  balance ;  to  which  decision  the  counsel  of  Wells  duly 
excepted.  There  was  a  question  of  fraud  in  the  assignment^ 
put  to  the  jury,  which  it  is  not  important  to  notice  here.  The 
cause  was  submitted  on  written  arguments,  by 

Oeorge  Yostj  for  the  plaintiff  in  error. 

A.  McFarlin,  for  the  defendant  in  error. 

By  the  Court,  Hand,  J,  This  case  involves  the  construction 
of  a  portion  of  our  statute  of  set-off.  On  the  26th  of  May,  1846, 
Wells  owed  Stewart,  on  account,  over  $75,  and  on  that  day  he 
purchased  a  valid  negotiable  note  against  Stewart  for  $59,  but 
which  did  not  become  due  until  in  July  thereafter.  Two  days 
after  Wells  became  owner  of  the  note,  Stewart  assigned  his 
property  to  trustees  for  the  benefit  of  his  creditors,  which  as- 
signment included  his  account  against  Wells.  The  question 
of  notice  does  not  arise.  Wells  owned  the  note  before  the 
assignment,  and  if  it  is  a  proper  setroff,  the  assignees  took  the 
account  subject  thereto.  So,  on  the  other  hand,  if  it  cannot  be 
set  off,  Wells  lost  nothing  by  his  ignorance  of  the  assignment 
until  Ms^rch,  1846,  if  such  was  the  fact.  The  whole  matter 
turns  upon  the  eighteenth  section  of  the  statute.  (2  R,  S,  354.) 
Not  upon  the  third  and  fourth  subdivisions  of  that  section,  as 
has  been  suggested,  but  i^pon  the  eighth.  That  reads  as  fol- 
lows :  "  If  the  action  be  foqnded  upon  a  contract  other  than  a 
negotiable  promissory  qote,  or  bill  of  exchange,  which  has  been 
assigned  by  the  plaint|ff,  a  demand  existing  against  such  plain- 

VoL.  m.  6 


42  CASES  IN  LAW  AND  EaUITT  [May  8 


3b    42 

8«pS86 


Hay  V.  The  Cohoes  Company. 

tiff,  or  any  assignee  of  such  contract,  at  the  time  of  the  assign- 
ment thereof,  and  belonging  to  the  defendant  in  good  faith 
before  notice  of  such  assignment,  may  be  set  off,  to  the  amount 
of  the  plaintiff's  debt,  if  the  demand  be  such  as  might  have 
been  set  off  against  such  plaintiff  or  such  assignee  while  the 
contract  belonged  to  him."  In  our  opinion  the  last  part  of  this 
clause  is  fatal  to  the  plaintiff  in  error.  At  7io  time  while  this 
account  belonged  to  Stewart  could  this  note  have  been  set  off 
against  the  account.  Had  Stewart  sued  Wells,  on  the  account^ 
on  the  day  he  made  his  assignment,  or  had  the  assignees  sued 
him  within  some  weeks  afterwards,  the  note  would  not  have 
applied.  The  words  <'  if  the  demand  be  ^uoA,"  do  not  apply 
to  the  nature  only,  but  also  to  the  condition  or  state  thereof. 
This  case  bears  no  analogy  to  those  of  bankrupts  and  insol- 
vents.  In  those  cases,  justice  requires  that  all  the  creditors 
should  share  in  the  estate  of  a  debtor,  who  may  be  absolutely 
discharged  of  all  his  debts. 

It  is  suggested  that  the  defendant  is  at  least  entitled  to  a 
dividend  on  his  note.  The  case,  I  think,  does  not  properly  pre- 
sent this  point  for  our  consideration.  The  proceedings  under 
the  assignment  had  not  been  closed.  To  settle  that  trust  here, 
would  be  trying  an  issue  wholly  collateral. 

The  judgments  must  be  affirmed. 


Same  Term.     Before  the  same  Justices. 
Hay  vs.  The  Cohoes  Company. 

A  oorporatioo  is  liable  for  a  tort  committed  by  its  authorized  agents. 

If  the  wrongful  act  was  done  by  the  direction  of  the  corporation,  trespass  will  lie. 

To  make  a  master  liable  for  the  negligence  or  unskilfulness  of  bis  servant,  while 

engaged  in  his  lawful  business,  there  must  be  an  allegation  of  negligence  or 

unskilfulness. 
A  maitar  Is  not  liable  for  tha  wilful  actf  of  his  serranls,  done  without  his  diieetion. 
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Where  the  fee  of  a  public  street  is  in  privBte  persons,  they  may  lawfully  make  a 
race-way  across  it,  to  carry  water  to  a  factory ;  but  in  so  doing  they  must  not  dis- 
turb the  servitude  or  easement  of  way.  If  they  do,  any  one  who  sustains  a  special 
and  particular  injury  may  maintain  an  action. 

Where  stones,  dirt,  &c.  are  thrown  upon  the  land  of  another,  by  persons  engaged 
in  doing  an  unlawful  act — as  erecting  or  continuing  a  nuisance— such  persons 
are  liable  for  all  the  damage  sustained  thereby. 

So  if  one,  in  blasting  rocks  on  his  own  land,  throw  them  upon  his  neighbor's  land, 
an  action  will  lie  j  except  in  extreme  cases,  attributable  to  inevitable  accident. 

Although  a  person  has  a  right  to  make  a  proper  use  of  his  own  property,  yet  he  is 
not  justified  in  disturbing  the  soil  of  the  adjacent  owner,  in  its  natural  state,  or  in 
casting  substances  upon  it. 

Where  a  person  sustains  damage  in  eonsequence  of  the  act  of  another  in  wrongfhlly 
obstructing  a  street  by  digging  and  blasting  therein,  and  his  buildings  are  injured 
by  the  throwing  of  stones,  &c.  against  them — both  species  of  injury  being  the  result 
of  the  same  acts-^he  whole  transaction,  with  its  consequences,  may  be  set  Ibrth 
in  one  count  of  the  declaration,  in  an  action  on  the  case. 

The  injury,  in  such  a  case,  is  both  direct  or  immediate,  and  consequential. 

And  even  if  the  stones,  &c.  are  alleged  to  have  been  thrown  from  tbe  defendant's 
own  land,  it  seems  the  plaintiff  will  not  be  obliged  to  bring  two  actions  to  recover 
all  the  damages  sustained  by  him;  but  may  recover  for  both  injuries,  in  an  action 
on  the  case. 

Error  to  the  Albany  common  pleas.  The  action  was  case, 
by  Hay  against  The  Cohoes  Company,  for  injury  done  to  the 
plaintiff's  dwelling  house  and  premises,  by  the  defendants,  in 
digging  a  canal  or  race-way.  The  declaration  contained  two 
counts,  and  alleged  that  the  plaintiff  was  possessed  of  a  dwelling 
house  situated  on  a  public  street,  and  that  the  defendants,  by  their 
agents  and  servants,  unjustly  and  wrongfully  cut  a  deep  canal 
across  the  street  and  kept  it  open  for  five  months,  by  which  the 
plaintiff  was  obliged  to  go  further  to  transact  business,  obtain 
necessaries,  <&c.  It  also  charged  that  the  defendants,  by  their 
agents  and  servants,  wrongfully  and  unjustly  blasted  and  threw 
large  quantities  of  gravel,  slate  and  stones  upon  the  dwelling 
house  of  the  plaintiff,  breaking  the  windows,  chimney,  &c. 
of  the  house,  and  also  shut  and  darkened  the  windows  of  the 
house,  &c.    Plea,  not  guilty. 

On  the  trial,  the  plaintiff  proved  a  lease  in  fee,  from  the  de- 
fendants to  one  Baker,  of  the  two  lots  on  which  the  house  where 
the  plaintiff  resided  was  situated,  and  that  in  November,  1844, 
and  up  to  April,  1846,  he  resided  there.     That  Factory-street 
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had  been  used  as  a  public  street  for  at  least  eight  jrears,  and 
run  from  Main-street  to  the  Erie  canal.  That  lots  4,  5  and  6 
were  on  this  street.  The  plaintiff's  residence  was  a  two  story- 
double  house  on  4  and  5,  the  defendants  owning  No.  6.  No.  6 
adjoined  No.  6  on  the  west.  A  canal  or  race-way  to  supply  a 
new  factory  of  the  defendants,  and  about  450  feet  long,  20 
feet  Wide  and  23  feet  deep,  was  cut  in  the  years  1844  and  1845. 
It  was  commenced  in  November,  1844,  and  completed  in  April, 
1845.  It  crossed  Factory-street  and  No.  6,  and  passed  within 
six  feet  of  the  plaintiff's  house.  One  Van  Zyle  contracted  with 
the  president  of  the  company  to  build  the  race-way.  The 
president  staked  out  the  route  and  was  on  the  ground  occa- 
sionally during  the  progress  of  the  work.  No  bridge  was  thrown 
across  the  race-way  until  in  April,  and  from  some  time  in  Nov. 
until  that  time,  the  plaintiff  had  no  way  from  his  dwelling  ex- 
cept by  the  tow  path  of  a  canal.  The  bridge  could  have  been 
built  by  the  firftt  of  January.  Factory-street  and  lot  No.  6  were 
slate  rock  except  a  small  part  of  the  surface.  The  blasting 
was  continued  from  November  till  April,  and  from  one  to  three 
times  ail  hour  every  day.  The  men  excavating  put  upon  the 
plaintiff's  windows  rough  blind?,  which  they  closed  when  firing 
the  blasts.  The  blinds  were  usually  shut  about  five  minutes. 
The  gravel  and  rocks  thrown  up  by  the  blasts,  broke  the  plain 
tiff's  windows,  knocked  down  pan  of  his  chimney,  and  did 
other  injury.  Plaintiff  used  before  to  get  his  milk  from  a  milk 
pedler.  During  the  excavation  he  did  not  have  any.  There 
was  a  well  on  the  line  between  Nos.  5  and  6,  which  supplied 
the  plaintiff  with  water.  About  one-fourth  of  it  was  on  No.  6. 
The  excavations  Were  through  and  below  this,  and  it  of  course 
became  useless  or  destroyed.  The  testimony  in  relation  to  the 
well  wa6  objected  to.  The  plaintiff  had  a  daughter  quite  sick 
four  or  five  months,  and  the  blasting  affected  her  some,  though 
not  seriously.  The  defendants  offered  to  show  that  Van  Zyle, 
by  his  contract  with  them,  was  to  pay  all  damages  done  by 
blasting ;  which  offer  was  rejected  by  the  court. 

The  defendants  moved  for  a  nonsuit,  on  several  grounds,  and 
the  court  granted  the  motion. 
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E.  F.  Btdlard,  for  the  plaintiff  in  error. 
D.  Wrigkt,  for  the  defendant  in  error. 

By  the  Court,  Hand,  J.  The  intention  of  the  pleader,  in 
drawing  the  declaration  in  this  case,  is  not  perfectly  plain.  Neg^- 
ligence  is  not  averred,  but  it  is  charged  that  the  defendants 
wrongfully  and  unjustly  obstructed  the  street,  by  which  the 
plaintiff  was  injured;  and  in  the  san^e  count  it  is  further 
charged,  that  by  blasting  rotks  were  thrdwn  on  to  the  plaintiff's 
house,  &c. ;  but  it  is  not  stated  from  what  point,  whether  while 
digging  in  the  street  or  on  No.  6,  the  rOcks  were  thrown.  The 
last  allegation  is  in  its  nature  a  trespass.  Even  standing  on 
one's  own  land  and  throwing  stones  from  thence  on  to  that  of 
another,  is  trespass.  {Lambert  v.  Bessey,  Sir  T,  Raym,  421. 
Pickering  v.  Rtidd,  I  Stark.  Rep.  66.  Prewitt  v.  dayton, 
6  Monroe,  4.  Newsom  v.  Anderson,  2  Iredell,  42.  Arguendoj 
11  Mod..74, 130.  \BPetersd.\2l6.  ICowen's  Tr.Z^b.)  Thus 
in  Lanibert  v.  Bessey,  a  case  of  trespass  quare  clausumfregU 
is  cited,  where  the  defendant  pleaded  <'  he  had  an  acre  lying 
next  the  six  acres,  [locus  in  quo]  and  upon  it  a  hedge  of  thorns; 
he  cut  the  thorns  and  they  ipso  invito  fell  upon  the  plaintiff's 
land,  and  the  defendant  took  them  off  as  soon  as  he  could, 
which  is  the  same  trespass ;  and  the  plaintiff  demurred  ;  and  it 
was  adjudged  for  the  plaintiff:  for  though  a  man  do  a  lawful 
thing,  yet  if  any  damage  do  hereby  befall  another,  he  shall  an- 
swer it,  if  he  could  have  avoided  it.  As  if  ^  man  fall  a  tree, 
and  the  boughs  fall  upon  another  ipso  invito,  yet  the  action 
lies.  If  a  man  shoot  at  butts,  and  hurt  another  unawares,  an 
action  lies.  I  have  land  through  which  a  river  runs  to  turn 
your  mill,  and  I  lop  the  sallows  growing  upon  the  river  side 
which  accidentally  stop  the  water,  so  as  your  mill  is  hindered, 
an  action  lies.  If  I  am  building  my  own  house  and  a  piece  of 
timber  falls  on  my  neighbor's  house  and  breaks  part  of  it,  an 
action  Ues." 

But  the  fair  construction  of  this  declaration  is  to  treat  it  as 
tase  against  the  company  for  the  act  of  its  servants.    No  doubt 
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a  corporation  may  be  liable  for  a  tort  committed  by  its  author- 
ized agents.  {Atigell  ^  Ames  on  Corp,  303,  308.  7  Cowerij 
485.  16  East,  6.  Cc^es  cited  by  the  Chancellor  in  Mayor  of 
New-  York  v.  Bailey]  2  Denio,  439.)  Some  of  the  books  inti- 
mate tliat  this  can  only  lie  for  negligence.  Eut  such  cannot  be 
the  law.  Indeed  it  is  pretty  well  settled  that  trespass  will  lie. 
And  although  a  master  is  not  liable  for  the  wili'ul  act  of  his 
servant,  yet  as  we  have  seen,  intent  is  not  necessary  to  a  tres- 
pass. Inevitable  accident  only  will  excuse.  ( WaJceman  v. 
Robinson,  1  Bing,  213.  Leame  v.  Bray,  3  East,  593.)  In- 
tent only  goes  to  the  damages.  {^Mr,  J,  Bosanquet  in  James 
V.  Campbell,  5  C  4*  P:  372.  2  Cowen's  Tr.  1007.  Sedgwick 
on  Dam,  549.)  If  it  is  intended  to  make  a  master  liable  for 
the  negligence  or  unskilful ness  of  the  servant  while  engaged  in 
his  lawful  business,  there  must  be  an  allegation  of  negligence, 
or  unskilfulness.  That  is  omitted  in  this  case.  The  defen- 
dants, if  liable  at  all  then,  are  liable  on  the  ground  that  the 
acts  complained  of  were  their  acts.  And  if  the  proof  will  sus- 
tain the  declaration,  if  a  good  cause  of  action  is  set  out,  how- 
ever inartificially,  the  issue  should  have  been  passed  upon  by 
the  jury.  From  the  testimony  in  this  case  it  is  very  clear  that 
the  location  and  digging  of  the  race-way  were  the  acts  of  the 
company.  The  company  was  building  a  factory,  and  this  race- 
way was  to  supply  it.  The  proposals  of  Van  Zyle  were  ac- 
cepted by  the  defendants,  and  the  pre'sident  not  only  located 
the  route,  but  directed  where  the  excavated  matter  should  be 
deposited ;  and  th^  work  was  done  to  his  satisfaction.  This 
then  was  the  act  of  the  company,  or  at  least  the  evidence  should 
have  gone  to  the  jury  on  that  point.  Had  the  action  been  for 
negligence,  as  this  was  improving  real  estate,  probably  the  de- 
fendants would  have  been  liable  without  any  such  direct  super^ 
intendence  or  interference.  {Mayor  of  New-  York  v.  Bailey^ 
2  Denio,  433.) 

The  defendants'  counsel  contend,  that  the  act  of  incorpora* 
tion  authorized  the  company  to  cut  this  race-way.  [Laws  of 
1820,  ch.  90.)  The  5th  section  of  that  act  authorizes  them 
to  cut  canals  for  hydraulic  purposes,  and  to  communicate  with 
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the  Erie  canal,  &c.  This  section  merely  defines  some  of  the 
powers  of  this  corporation.  This  power  of  making  canals  is 
given  in  this  case,  but  the  section  confines  it  to  the  land  of  the 
company.  It  gives  them  the  same  powers  as  are  possessed  by 
an  individual,  in  this  respect,  and  no  more ;  except  that  tiieir 
agents  are  not  indictable  for  a  nuisance  in  drawing  water  from 
the  river  or  communicating  with  the  state  canal  as  authorized 
by  the  act.  Indeed,  the  4th  section  expressly  reserves  the 
rights  of  others.  The  legislature  did  not  in  any  degree  author- 
ize the  company  to  take  private  property,  or  infringe  upon  the 
rights  of  others.  That  would  be  giving  the  property  of  A.  to 
B.  for  private  purposes,  which  cannot  be  done.  ( Taylor  v. 
Porter^  4  HUl^  140.  Varick  v.  Smith,  5  Paige,  146,  159. 
Wilkinson  v.  Leland,  2  Pet  658.  2  Kent,  340.)  The  legis- 
lature q{  this  state,  it  is  believed,  has  never  exercised  the  right 
of  eminent  domain  in  favor  of  mills  of  any  kind.  {See  Sen. 
Doc.  No.  49,  1847.)  Sites  for  steam  engines,  hotels,  churches, 
and  other  public  conveniences  might  as  well  be  taken,  by  the 
exercise  of  this  extraordinary  power.  And  among  the  states, 
Massachusetts  and  Maine,  probably,  are  the  only  exceptions  to 
this  rule,  and  there  the  principle  was  adopted  (in  Mass.)  nearly 
a  centuiy  and  a  half  ago,  when  the  country  was  a  wilderness. 
A  few  of  the  other  states  have  afforded  faciUties  in  such  cases, 
but  only  to  a  limited  extenL 

Nor  does  the  case  show  that  any  such  right  over  the  prop- 
erty was  reserved  by  the  defendants,  in  the  lease  to  Baker. 
Indeed,  as  the  plaintifi*  does  not  show  that  he  held  under  Ba- 
ker, that  evidence  does  not  seem  to  affect  the  case  at  all.  The 
plaintiff's  possession,  however,  was  sufficient.  The  defendants 
then  stand  in  the  same  position  as  to  their  civil  rights  as  natu- 
ral persons.  As  the  case  appears  before  us.  Factory-street  was 
like  any  other  public  street,  and  whether  it  was  properly  laid 
out  by  public  authority,  or  dedicated,  makes  no  difference.  If 
the  fee  was  in  the  defendants,  they  could  bring  their  water  un- 
der it,  but  in  so  doing  must  not  disturb  the  servitude  or  ease- 
ment of  way.  If  they  do,  any  one,  who  sustains  special  and 
particular  injury,  may  maintain    an  action.      {Duncan   v. 
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ThwaUes,  3  £.  4*  Cress.  584.  MUU  v.  Hall,  9  Wend.  316. 
Myers  v.  McUcom,  6  ££//,  2%.)  There  was  testimony  upoa 
this  point  of  special  damage,  which  I  think  should  have  gone 
to  the  jury.  This  error  is  sufficient  to  reverse  the  judgment 
But  as  the  other  points  made  at  the  trial  may  arise  again,  a 
brief  examination  may  be  useful. 

If  the  stones,  &c.  were  thrown  by  the  defendants  while  doing 
an  unlawful  act,  as  erecting  or  continuing  a  nuisance,  they  are 
liable  for  all  the  damage  the  plaintiff  sustained  thereby.  {My- 
ers  V.  Malcom,  supra.)  And  this,  it  seems,  without  averring 
or  proving  negligence.  {Id.)  On  the  other  hand,  if  the  injury 
was  committed  by  the  defendants  while  cutting  through  No.  6, 
it  presents  a  more  serious  question.  Negligence  is  not  charged, 
in  terms,  in  the  declaration.  Where  injury  is  done  by  the  neg- 
ligence of  servants,  that  is  usually  alleged.  {See  Aldfidge  v. 
Great  West.  R.  Co.  Z  M.  ^  Ghr.  520,  521.)  If  it  was  by  the 
wilful  act  of  the  sieirvants  without  their  direction,  the  defendants 
are  not  liable  at  alL  (  WrigtU  v.  Wilcox,  19  Wend.  345,  anol 
ca^es  there  cited)  If  the  rocks  were  thrown  directly  upon  the 
plaintiff's  land  without  negligence,  it  may  be  deemed  immedi- 
ate, although  it  be  not  wilful.  If  the  defendants  directed  the 
work  and  kept  it  under  their  supervision^  trespass  would  lie. 
But  if  this  happened  without  the  master's  command,  or  under 
his  supervision,  it  is  very  questionable  whether  trespass  would 
lie.  {Morley  v.  Gaisford,  2  H.  Bl.  442.  1  East,  108.  1  Ch. 
PI.  121.)  Though,  where  the  owner  sat  by  the  side  of  his  ser- 
vant who  drove  the  horse,  and  the  horse  ran  away  and  injured 
othei*s,  it  was  held  trespass  would  lie  against  the  master,  as  b^ 
ing  his  act.  {Chandler  y.  Brouffhton,  1  Cramp.  4*  Mees.29.) 
If  the  defendants  wished  to  raise  this  objection  to  the  plaintiff's 
recovery,  the  question  whether  the  servants  acted  under  the 
defendants'  command,  should  have  been  put  to  the  jury.  But 
I  think  the  charge  of  throwing  rocks,  &c.  on  to  the  house  may 
be  considered  as  referring  to  the  blastiAg  in  the  street.  After 
stating  the  cutting  and  blasting  in  the  street,  and  the  obstruc- 
tion thereof,  the  allegation  is,  that  the  defend£^lts  '^  then  and 
there"  blasted,  &c.  repeating  the  former  allegation  as  to  time. 
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If  this  is  so^  then  the  obstruction  of  the  street  and  the  injury  to 
the  plaintiff's  house  were  the  result  of  the  same  acts,  and  the 
whole  transaction,  with  its  consequences,  can  be  set  forth  in  one 
count,  which,  as  it  is  not  alleged  to  be  wilful,  may  be  in  case. 
The  injury  is  both  direct  or  immediate  and  consequential.  {Pan- 
ton  V.  Hollafid,  17  John.  92.  Percival  v.  Hickey,  18  Id.  257. 
McAllister  v.  Hammond,  6  Coweti,  342.  Wilson  v.  Smith,  10 
Wend.  324.  Rogers  v.  Imbleton,  6  Bos.  ^  Pul.  117.  Will- 
iams V.  Holland,  6  Car.  ^  P.  23.  S.  C.  10  Bifig.  112. 
1  Chit.  PI.  146.  Cowen's  Treat  306.  2  R.  S.  663.)  Partic- 
ularly as  there  is  no  allegation  that  the  street  was  the  plaintiff's 
soil.  And  even  if  the  stones  were  thrown  from  No.  6, 1  am  in- 
clined to  think  that  the  plaintiff  is  not  obliged  to  bring  two  ac- 
tions to  recover  all  his  damage,  and  that  an  action  on  the  case 
lies  for  the  entire  injury.  It  is  charged  as  the  act  of  the  servant, 
and  though  the  injury  be  immediate,  and  notwithstanding 
shutting  the  blinds  shows  the  injury  was  anticipated,  yet  we 
are  not  to  intend  the  injury  was  wilful.  The  immediate  cause 
(in  that  case)  was  on  the  defendants'  land,  and  I  think  the  in- 
jury may  well  be  considered  consequential  for  the  purposes  of 
this  action.  If  it  was  a  clear  case  of  wilful  trespass  on  the  land 
of  the  plaintiff,  by  the  defendants,  unconnected  with  any  other 
circumstances,  an  objection  to  an  action  on  the  case  could  have 
been  taken  at  the  trial  ( Wilson  v.  Smith,  10  Wend.  324.) 
Nor,  it  would  seem,  does  the  provision  of  the  statute  authori- 
zing the  action  of  trespass  on  the  case  to  be  brought  for  any 
wrongful  act  producing  an  injuiy  to  the  person,  personal  prop- 
erty, or  rights  of  another,  &c.  for  which  trespass  would  lie,  (2 
jR.  S.  663,  i  16,)  reach  such  a  case.  A  fair  legal  construction 
of  that  section  will  hardly  extend  it  to  a  direct  injury  to  the 
realty.  The  word  "  rights"  is  there  used,  no  doubt,  in  its  tech- 
nical, legal  sense.  (3  Cruise,  368.  Co.  Litt.  266,  a,  to  266  a. 
PUnod.  88.  2  Bl  196,  et  seq.  3  Id.  190.  HiU.  EL  of  Law, 
194.  3  Tom.  Law  Die.  396.)  Though  if  there  ^as  been  a 
subsequent  consequential  injury,  not  the  immediate  result  of  the 
first  act,  the  force  might  be  waived,  as  suggested  by  Mr.  Justice 
Bhfikslone  in  Seatt  v.  SOkqi^herdj  {2  BL  R.  897.)  FaMbr  ▼• 
Vol.  m.  7 
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Veeder,  (1  Denio,  261.)  1  Chit.  PL  146.  If  one,  in  blasting 
rocks  on  his  own  land,  throw  them  upon  his  neighbor's,  no 
doubt  an  action  will  lie,  unless,  perhaps,  in  an  extreme  instance, 
attributable  to  inevitable  accident,  if  that  could  ever  happen  in 
such  cases.  One  cannot  dig  his  land  so  near  mine  that  mine 
shall  fall  on  to  his.  He  must  not  disturb  the  natural  state  of 
my  soil  by  removing  it  or  covering  it  up  with  his.  (2  RoU.  Abr. 
665.  Thurston  v.  Hancodc^  12  M(iss,  Rep.  220.  And  see 
Lambert  v.  Bessey^  and  the  other  cases  above  cited,) 

The  cases  most  favorable  to  the  defendants,  as  Hancock  ▼. 
TTiurstonf  (12  Mass.  220 ;)  Panton  v.  Holland,  (17  John.  Rep. 
92 ;)  Wyatt  v.  Harrison,  (3  Bam.  4*  ^d.  871 ;)  and  Lctsala 
V.  Holbrook,  (4  Paige,  169,)  do  not  allow  a  person  to  cross  the 
line  and  do  a  direct  injury  to  the  adjoining  owner.  This  would 
be  the  plainest  violation  of  another's  rights.  A  man  may  make 
a  proper  use  of  his  own,  and  others  must  take  notice  of  his  right 
to  do  so.  But  farther  than  this  he  cannot  go.  Beyond  this 
line  liability  commences.  Disturbing  the  soil  of  the  adjacent 
owner  in  its  natural  state,  or  casting  substances  upon  it,  is  not 
justifiable. 

The  judgment  must  be  reversed,  and  a  new  trial  granted  in 
this  court. 


OswEoo  General  Term,  May,  1848.    Prcat,  Crridtej/,  and 

Alien,  Justices. 

Ma'thews  vs.  Terwilliger. 

Where,  upon  the  making  of  an  agreement  for  the  sale  and  purchase  of  land,  it  is 
expressly  stipulated  that  interest  is  to  be  paid  by  the  porchaser,  upon  the  purchase 
money,  but  owing  to  the  firaudulent  design  of  the  purchaser,  or,  to  the  mistake 
and  inadvertence  of  the  vendor,  the  written  contract  omits  all  mention  of  intef est, 
the  purchaser  b  not  entitled  to  a  specific  performance  of  such  contract,  but  tha 
^ndor  has  a  right  to  have  the  same  reformed,  and  the  mistake  tonre6ted. 

JU  a  generil  rale,  a  niistake  of  the  Uw  is  not  a  gioimd  fiirrefbrmii^ 
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on  ioeh  miitake.  But  an  eieeption  to  thii  nile  oooon  where  a  party  i*  taken  by 
sttrpriie ;  where  he  had  not  lofficient  time  to  act  with  cautbn ;  or  where  an  01^ 
due  advantage  was  taken  of  his  sitaation. 

When  a  court  of  equity  relievee  on  the  ground  of  eurpriae,  it  does  so  for  the  reaeon 
that  the  party  hai  been  taken  unawares ;  that  he  has  acted  without  due  delibera- 
lion,  and  under  confhsed  and  sodden  impressions. 

When  a  party  seeks  to  obtain  the  aid  of  a  court  of  equity  in  enforcing  a  specific  per- 
formance of  a  contract,  a  different  rule  prevails  from  that  which  is  applied  when 
the  other  party  seeks  relief  by  the  rescinding  or  setting  aside  of  the  agreement 

The  granting  of  a  specific  performance  is  not  a  matter  of  right,  but  is  always  a  mat- 
ter of  sound  and  reasonabb  discretion,  which  grants  or  withholds  relief  according 
to  the  circumstances  of  each  particular  case. 

In  exercising  this  sound  discretion,  the  court  will  not  decree  a  specific  peifonnance 
in  cases  of  fraud  or  mistake ;  or  of  a  hard  and  unreasonable  bargain ;  or  where 
the  decree  would  produce  injustice. 

Under  this  mle,  the  court  will  not  enforce  a  contract  for  the  sale  of  land,  which 
gives  a  long  day  for  the  payment  of  the  purchase  money,  without  making  any 
provision  for  the  payment  of  interest,  and  which  provides  for  the  execution  of  a 
warranty  deed  to  an  embarrassed  and  insolvent  purchaser  without  requiring  him 
to  give  security  for  the  payment  of  the  purchase  money ;  and  where  it  is  mani* 
fiBst  that,  owing  to  the  suddenness  and  haste  with  which  the  agreement  was 
signed,  and  to  the  surprise,  inadvertence,  and  confusion  of  the  vendor,  it  did  not 
express  the  intent  of  the  parties,  as  proved,  at  the  time  of  its  date  and  execution. 

In  Equity.  This  was  aa  appeal,  by  the  plaintiff,  from  a 
decree  of  the  late  vice  chancellor  of  the  seventh  circuit,  dismis* 
sing  the  plaintiff's  bill  of  complaint  The  facts  are  sufScientlji^ 
stated  in  the  opinion  of  the  court 

B.  Davis  Noxon,  for  the  appellant 

Oeo.  F.  CamstoiJc,  for  the  respondent. 

By  the  Courts  Gbidley,  J.  The  bill  in  this  cause  was 
filed  by  Mathews,  praying  for  a  specific  performance  by  Ter- 
williger,  of  the  following  agreement  '<  Manlius,  Jan'y  13th, 
1844.  This  agreement  made  this  day  by  Conrad  Terwilliger 
of  one  part,  and  Samuel  R.  Mathews  of  the  other  part  The 
said  party  of  the  first  part  hereby  agrees  to  sell  to  the  said 
Mathews  his  farm,  on  which  he  now  dwells,  in  Manlius,  on  jot 
No.  16  in  said  town,  to  contain  about  30  acres  of  land  be  the 
tame  more  or  less,  to  be  paid  for  in  the  following  manneri  one 
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fatindred  dollars  on  the  first  day  of  May  fi«zt,  two  bimdMd 

dollars  on  the  first  of  December  next,  and  two  hundred  dol- 
lars a  year  from  that  day,  until  the  whole  sum  is  paid,  at 
the  rate  of  $35  per  acre.  And  the  said  TerwiUiger  is  to  give 
a  good  warranty  deed  of  said  premises,  and  to  give  the  poasce- 
sion  of  the  said  premises  when  the  $100  is  paid. 

Conrad  Terwilliger. 

Samuel  R.  Mathewe.'' 
The  defendant,  in  his  answer,  set  up  as  his  defence  that  the 
written  agreement  did  not  correctly  express  the  terms  of  the 
contract  between  the  parties ;  and  he  charged  that  the  true 
agreement  between  them  required  the  complainant  to  pay  an- 
nual interest  on  the  consideration  money  for  the  fiirm,  and  such 
an  amount  for  principal  annually,  that  the  annual  payment 
should  be  $200 ;  or  if  this  was  not  the  agreement,  (which  he 
averred  it  to  be,)  that  it  was  expressly  agreed  that  the  com- 
plainant was  to  pay  interest  on  the  price  of  the  farm.  That 
the  contract  was  so  understood  and  stated  at  the  time  by  the 
complainant,  who  drafted  the  contract  himself;  and  that  a 
provision  for  the  payment  of  interest  was  omitted,  by  mistake 
or  design.  Two  witnesses,  (J.  Van  Schaick,  and  J.  R.  Van 
Scbaick,)  testified  that  they  were  present  at  the  inn  of  one  Ro- 
berts, when  the  agreement  was  executed,  and  that  Mathews 
wrote  the  agreement  on  the  counter  of  the  bar  and  then  turned 
around  and  read  it  aloud.  The  contract,  as  read,  did  not  provide 
for  interest,  and  thereupon  TerwiUiger  objected  to  it  on  that  ac- 
count, saying  that  he  was  to  receive  $200  a  year,  and  interest. 
To  this  Mathews  replied  that  he  did  not  understand  it  so;  that 
he  understood  dmt  the  payment  was  to  be  $200  a  year  includ- 
ing the  interest  and  enough  of  the  principal  to  make  up  that 
sum.  That  TerwiUiger,  after  some  hesitation,  asked  one  Car- 
hart  (who  is  since  dead)  if  that  would  do;  and  on  Carhart 
answering  that  he  thought  it  would,  the  contract  was  signed 
by  the  parties  and  delivered  to  Carhart  for  safe  keeping.  This 
is  substantially  the  relation  given  by  these  two  witnesses,  one 
of  wlioin  states  that  he  was  giving  particular  attention  to  the 
conversation,  and  assigns  the  reason  why  he  did  sa    Another 


iMft]  IN  TUB  SUPRSMS  COURT.  ^ 


BdhUmrt  v.  T«rwiltteer. 


Wltn688)  (Keep,)  who  wm6  oot  present  at  the  making  of  the  oon- 
tract,  relates  a  conversation  which  took  jdace  between  the  par* 
ties,  strongly  corroborative  of  the  version  given  of  it  bj  the  Van 
SchaickSp  He  says  that  not  long  after  the  contract  was  made 
he  heard  Terwiliiger  say  to  Mathews  that  he  had  heard  that 
he  (Mathew^s)  did  not  expect  to  pay  any  interest  on  the  place^ 
and  that  Mathews  replied  '^  that  he  did  expect  to  pay  interest 
on  it,"  and  on  the  remark  being  repeated  he  again  said  "  thai 
he  did  oot  expect  to  have  the  place  without  paying  interest 
on  it." 

We  are  of  the  opinion  that  the  testimony  of  the  Van  ScbaicA 
exhibits  the  true  history  of  the  transaction,  notwithstanding 
some  evidence  that  would  seem  to  give  it  a  somewhat  different 
aspect.  The  complainant  proved  the  transaction  by  one  Tra- 
vis, who  testified  that  he  was  present  and  saw  the  contract 
written ;  that  he  heard  it  read  aloud,  and  heard  nothing  said 
by  the  parties  about  interest*  Now,  at  best,  this  is  but  nega- 
tive evidence,  and  would  weigh  but  little  against  the  affirma- 
tive testimony  of  two  witnesses  who  were  present  at  the  same 
time,  and  who  declare  that  they  did  hear  what  the  other  did 
not  hear,  or  has  forgotten.  {See  5  Am.  Com.  Law ;  6  Conn, 
Rep.  188.)  But  Travis,  on  account  of  his  limited  capacity 
and  defective  education  is  not  entitled  to  the  same  degree  of 
credit  with  the  other  witnesses.  He  was  45  years  old  when 
he  was  examined,  and  could  not  read  or  write.  His  employ- 
ment at  the  tavern  where  the  transaction  occurred,  was  thai 
of  a  hostler ;  and  it  may  well  be  that  his  attention  may  have 
been  diverted  from  the  transaction  between  the  parties,  by  tha 
necessity  of  attending  to  the  duties  of  his  calling.  This  is  the 
more  probable,  inasmuch  as  he  testifies  that  he  was  not  present 
when  the  paper  was  signed,  and  asserts  with  great  confidence 
that  it  was  not  signed  until  after  the  parties  had  left  the  inn. 
Daniels,  another  witness,  agrees  with  the  relation  of  the  defen- 
dant's witnesses,  down  to  the  time  of  the  reading  of  the  contract 
aloud  by  Mathews.  But  he  left  tbe  house  immediately  afterwards, 
and  heavd  no  part  of  the  conversation.  Roberts,  another  witness, 
was  not  present,  but  was  told  by  Terwiliiger,  afterwards,  thai 
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the  contract  did  not  provide  for  the  payment  of  int^eet  If  he 
meant,  as  he  doubtless  did,  the  written  contract,  then  his  re- 
mark was  strictly  true. 

We  have  said  that  upon  the  evidence  we  are  satisfied  that 
by  the  express  agreement  of  the  parties,  interest  was  to  be  paid 
upon  the  purchase  price  of  the  farm.  Any  different  agreement 
would  have  been  very  unusual ;  and  in  addition  to  that,  there 
is  the  positive  testimony  of  two  respectable  witnesses  to  the 
fact,  strongly  corroborated  by  that  of  another ;  and  nothing  to 
rebut  it  but  the  negative  testimony  of  the  witness  Travis. 
/Now  if  by  the  actucU  agreement  of  the  parties,  Mathews  was 
to  pay  interest  on  the  purchase  pnce  of  the  farm,  how  did  it 
happen  that  the  written  contract  which  should  have  truly  ex- 
pressed the  agreement  of  the  parties,  wholly  omitted  all  men- 
tion of  interest?  Was  it  by  the  fraudulent  design  of  the 
complainant ;  or  by  the  mistake  and  inadvertence  of  the  defen- 
dant? If  it  was  owing  to  either  of  these  causes,  then  the 
complainant  is  not  entitled  to  have  the  written  contract,  on 
which  he  has  founded  his  bill,  performed ;  but  the  defendant 
is  entitled  to  have  it  reformed  and  the  mistake  corrected.  We 
think  that  the  defendant  is  entitled  to  relief,  under  the  peculiar 
circumstances  of  this  case,  even  if  the  mistake  should  be  deemed 
to  consist  solely  in  an  erroneous  construction  of  the  agreement. 

It  is  undoubtedly  true,  as  a  general  rule,  that  a  mistake  of 
the  law  is  not  a  ground  for  reforming  a  deed  founded  on  such 
mistake.  {Hunt  v.  Rousmanier^  8  Wheai,  212.  1  Peteri 
Rep.  15.  See  also  6  John.  Ch.  Rep.  169,  170 ;  1  Jd,  515 ;  2 
Id.  51,  60.)  It  is  equally  true  that  there  are  some  exceptions 
to  this  general  rule ;  and  that  one  of  these  exceptions  occurs 
in  a  case  "  where  the  party  is  taken  by  surprise ;"  where  ^'  he 
had  not  sufficient  time  to  act  with  caution ;"  and  "  when  an 
undue  advantage  was  taken  of  his  situation."  (i.  Sltorf/*s  Eq. 
Jurisp.  ii  116, 119,  120,  note  1.  Evans  v.  Llewelliny  2  Bro. 
Ch.  150.  1  Cox's  Rep.  340,  341.  16  Ves.  82.)  In  the  note 
upon  page  135  of  Story's  Equity,  above  cited,  the  learned  cpm- 
mentator  remarks,  <^  when  a  court  of  equity  relieves  on  the 
ground  of  surprise,  it  does  so  on  the  ground  that  the  party  has 
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been  taken  unawares,  that  he  has  acted  without  due  deltbera- 
tion,  and  under  confused  and  sudden  impressions.^  J  This 
seems  to  us  to  be  the  very  case  we  are  considering.  Here  the 
parties  come  out  of  the  hall  of  the  tavern,  where  it  would  seem 
they  had  been  negotiating,  into  the  bar  room ;  and  Mathews 
goes  immediately  to  the  counter  of  the  bar,  and  there  writes 
the  contract ;  which  is  read  over  aloud,  and  on  the  defendant's 
alleging  that  as  he  understood  the  agreement  he  was  to  receive 
$200  a  year  and  interest,  Mathews  replied ,  that,  as  he  under- 
stood it,  the  yearly  instalment  was  to  be  $200  including  inter- 
est.  And  thereupon,  after  a  moment's  hesitation,  the  contract 
was  signed,  and  the  parties  separated.  And  so  great  was  the 
suddenness  and  inadvertence  with  which  the  whole  transaction 
was  conducted  and  concluded,  that  the  written  memorandum 
not  only  omitted  to  provide  for  the  payment  of  any  interest,  but 
contained  no  stipulation  for  securing  to  the  defendant  his  pur- 
chase money,  either  by  bond  and  mortgage  or  otherwise.  Far 
dilTerent  were  the  facts  of  the  case  of  Hunt  v.  Rousmanier,  re- 
lied on  by  the  complainant's  counsel.  There  the  parties  exe- 
cuted the  instrument  with  care,  deliberation,  and  the  advice  of 
counsel.  And  it  was  precisely  such  an  instrument  as  was  in- 
tended to  be  executed  by  them ;  clearly  showing  that  the  ele- 
ment of  surprise  and  inadvertence  was  entirely  wanting  in 
that  case. 

(Again ;  when  a  party  seeks  to  obtain  the  aid  of  a  court  of  | 
equity  in  enforcing  a  specific  performance  of  a  contract,  a  dif- 
ferent rule  prevails  from  that  which  is  applied  when  the  other 
party  seeks  relief  by  the  rescinding  or  setting  aside  of  the  agree-  < 
ment  The  granting  of  a  specific  performance  is  not  a  matter 
of  right,  but  is  always  a  matter  of  sound  and  reasonable  discre- 
tion, which  grants  or  withholds  relief  according  to  the  circum- 
stances of  each  particular  case.  (2  Story's  Eq.  Jur.  $  74,  a.) 
In  exercising  this  sound  discretion,  the  court  will  not  decree  a 
specific  performance  in  cases  of  fraud  or  mistake,  or  of  a  hard 
and  unreasonable  bargain,  or  where  the  decree  would  produce 
injustice.^  {Id.  i  769.)  Under  this  salutary  rule  we  do  not 
Ibink  the  court  should  exercise  its  power  to  enforce  a  contract 
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which  girt9  a  hmg  day  of  payment  without  making  any  fg^' 
visioi^for  the  payment  of  interest,  and  which  provides  for  tlM 
execution  of  a  warranty  deed  to  an  embarraseed  and  insolTent 
man,  without  any  stipulation  for  a  security  of  the  payment } 
and  where  it  is  manifest  that,  owing  to  the  suddenness  and 
haste  with  which  the  agreement  was  signed,  and  to  the  sur- 
prise, inadrertence  and  confusion  of  one  of  the  parties,  if  did 
not  express  the  intont  of  the  parties,  as  proved,  at  the  timer  of 
its  dato  and  execution. 
The  decree  of  the  court  below  must  therefore  be  affirmed/ 


Samcb  Teem.    Before  the  same  Justices. 
Ott  vs.  Schroeppel. 

Hie  pleft  of  lul  dd>€t  fa  m  appropriate  ptea  to  an  action  of  debt  on  an  award,  and  b 
the  general  Iwne ;  potting  in  iarae  eveiy  allegation  in  the  dedaiatiim. 

CoBeeqnently,  nnder  the  i«iie  upon  the  plea  of  niU  dAet^  the  plaintiff  is  bound  to 
prove  a  l^gal  and  talid  award. 

When  the  defence  consists  of  malter  of  fact  merely  amonncing  to  a  denial  of  such 
allegations  in  the  declai^on  as  the  plaintiff  would,  onder  the  general  issQe,  be 
bound  to  prove,  in  support  of  his  ease,  a  tpedal  plea  h  bad,  as  bemg  nnneys- 
aaiy,'  and  amounting  to  the  general  issue. 

The  plea  of  no  award,  to  an  action  of  debt  on  an  award,  is  therelbre  bad,  as 
amounting  to  the  general  issue. 

Where  an  arbitratiou  bond  contained  a  condition  tbst  thcr  sward  should  be  ready  to 
be  detivered  by  a  specified  day,  a  plea  to  an  action  of  debt  tpon  the  award,  which 
averred  that  on  the  last  day  for  makmg  it,  the  defimdant  requested  the  acbitntfoni 
to  deliver  the  award,  but  that  they  neglected  to  do  so,  held  good,  on  demurrer,  as 
it  stated  a  new  and  independent  fact,  and  was  not  merely  the  denial  of  a  fact 
which  the  plaintiff  was  bound  to  prove. 

The  rule  declaring  a  special  plea  bod  when  it  amounts  to  the  general  iMoe,  does  int 
prohibit  a  party  from  pleading  specially  all  matters  that  are  admissible  under  a 
plea  of  the  genera]  issue,  but  only  such  as  constitute  a  men  denial  of  what  the 
plaintiff  is  bound  to  prove,  in  the  first  instance.  ^ 

When  parties  agree  io  submit  to  the  award  of  arbitraton,  among  odier  dungi^  tbe 
q«iestion  how  much  had  been  paid  on  a  ceitala  eoatad^  at  tbi  dale  ef 
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BdMon,  which  in  jmtiee  should  be  Applied  theieoD,  saasthe  award  be  made  in 
writing,  aabfcribed,  d^  and  ready  to  be  deti^ered  on  or  before,  &c.  the  aubmianon 
of  the  other  matten  is  upon  the  condition  that  the  arbitraton  shall  settle  how 
much  has  been  paid  upon  the  contract,  up  to  the  time  of  the  submission ;  and  if 
they,  in  making  their  award,  omit  to  determine  that  question,  the  condition  on 
which  the  party  agreed  to  be  bound  by  the  award  has  not  been  fulfilled,  and  the 
award  is  void. 

Where  a  submission  to  arbitrators  confers  an  authority  upon  them,  oneondUion  that 
they  shall  settle  the  whole  dispute;  or  where  it  contains  an  iia  quod  clause,  the 
case  is  an  exception  to  the  general  rule  that  awards  are  entitled  to  a  very  liberal 
construction ;  and  the  arbitrators  are  held  to  more  than  ordinary  strictness,  in  pur- 
suing the  terms  of  the  submission. 

Arbitrators  are  not  bound  to  deliver  their  award,  until  their  fees  have  been  paid. 

But  when  an  award  is  ready  to  be  delivered,  on  payment  of  the  fees  of  the  arbitrar 
tors,  it  a  ready  to  be  delivered  to  the  parties,  within  the  legal  meaning  of  a  provis- 
bn  in  the  boo'ls  of  submission  requiring  the  award  to  be  made  and  ready  to  be 
delivered,  within  a  certain  time. 

Demurrer  by  the  plaintiff  to  the  3d,  4tb  aud  6th  pleas  of 
the  defendant,  and  by  the  defendant  to  the  replications  to  the 
2d  and  6th  pleas.  The  action  was  debt  upon  an  award.  The 
facts  are  stated  in  the  opinion  of  the  court 

L.  MorgaUj  for  the  plaintiff. 

J.  R.  Lawrence  ^J.  P.  S(d>ine,  for  the  defendant. 

J5y  the  Court j  Gridley,  J.  This  is  an  action  of  debt  on 
an  award,  and  the  declaration  contains  two  counts.  The  de- 
fendant pleaded  nil  debet  to  the  whole  declaration;  four 
special  pleas  to  the  first  count,  and  one  to  the  second.  The 
third  and  sixth  pleas  are  respectively  pleas  of  no  award.  To 
these  pleas  the  plaintiff  has  demurred,  and  assigned  as  one  of 
the  causes  of  demurrer  that  the  pleas  amount  to  the  general 
issue. 

I.  The  plea  of  nil  debet  is  an  appropriate  plea  to  an  action  of 
debt  on  an  award,  and  is  the  general  issue,  putting  in  issue 
every  allegation  in  the  declaration.  (1  Sound.  PL  ^  Ev.  180, 
181.  1  Ch.  PL  ed.  of  1837,  p.  124,  517.  8  Cwom's  Rep. 
236.    7  Id.  522.)    The  plaintiff,  therefore,  is  bound  to  prove  a 
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legal  and  valid  award,  under  the  issue  upon  the  plea  of  nil 
debet.  Now  it  is  an  established  rule  of  pleading  that  when  the 
defence  consists  of  matter  of  fact,  merely  amounting  to  a  denial 
of  such  allegations  in  the  declaration  as  the  plaintiff  would 
under  the  second  issue  be  bound  to  prove  in  support  of  his  case, 
a  special  plea  is  bad,  as  unnecessary  and  amounting  to  the 
general  issue.  (1  Chit.  PL  ^57,  and  cases  there  cited,  and  cases 
cited  in  the  note,  950.)  We  see  no  escape,  therefore,  from  the 
conclusion,  that  the  plea  of  no  award,  to  an  action  of  debt  on 
an  award  is  bad,  as  amounting  to  the  general  issue. 

II.  The  fourth  plea  admits  the  making  of  the  award,  but 
avers  that  on  the  last  day  for  making  it,  the  defendant  request- 
ed the  arbitrators  to  deliver  the  award,  but  that  they  neglected 
to  do  so.  It  was  a  condition  of  the  bond  that  the  award  should 
be  ready  to  be  delivered  to  the  parties  on  that  day ;  and  it  is 
abundantly  established  by  authority  that  a  neglect  to  deliver  on 
request  disproves  the  allegation  that  it  was  ready  to  be  delivered 
according  to  the  conditions,  on  the  happening  of  which  the 
award  was  to  be  binding.  {Cald.  on  Arbit.  200.  10  John. 
Rep.  146,  327.  1  Saund,  Rep.  337,  b,  note  3.  2  Id.  87,  b,n.h 
3  Id.  190,  note  3.  Buck  v.  Wadsworth,  1  HiU,  321.)  But 
it  is  argued  that  this  plea,  though  good  in  substance,  is  bad 
on  special  demurrer,  as  amounting*  to  the  general  issue.  It 
is  said  with  some  plausibility  in  support  of  this  argument,  that 
the  fact  which  constitutes  the  ^t^^  of  the  plea,  is  no  more  than 
a  denial  of  a  readiness  to  deliver,  which  readiness  the  plaintiff 
must  establish  affirmatively,  on  the  trial.  The  answer  to  this 
argument  is,  that  a  readiness  to  deliver  calls  for  no  distinct 
proof  from  the  plaintiff,  independently  of  the  making  of  the 
award  ;  nor  need  the  fact  be  averred  in  the  declaration.  {See 
Bradsey  v.  Clyston,  Cro.  Ch.  541.  1  Saund.  PL  327,  6,  n. 
1  Saund.  PL  4*  Ev.  180.)  The  plea  therefore  states  a  new  and 
independent  fact,  and  is  not  merely  the  denial  of  a  fact  which 
the  plaintiff  is  bound  to  prove ;  and  in  several  of  the  cases  cited 
above,  it  was  expressly  held  that  the  fact  must  be  pleaded  ^- 
ciaUy,  and  that  the  evidence  of  it  could  not  be  otherwise  admit- 
ted.   But. if  thfi  fact  miffht  be  given  in  evidence  under  the  plea 
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of  nil  debet,  when  the  action  is  brought  upon  the  award,  it  does 
not  therefore  follow  that  a  special  plea  setting  up  this  fact  is 
bad.  The  rule  does  not  prohibit  a  party  from  pleading  specially 
all  matters  that  are  admissible  under  a  plea  of  the  general  issue, 
but  only  such  as  constitute  a  mere  denial  of  what  the  plaintiff 
is  bound  to  prove  in  the  first  instance.  The  demurrer  to  this  plea 
is  therefore  not  well  taken. 

III.  The  second  plea  avers  that  the  parties,  by  the  bonds  of 
submission,  stipulated  to  submit  to  the  award  of  the  arbitra- 
tors,  not  only  the  matters  mentioned  in  the  declaration,  but 
also  "the  amount  which  he  had  actually  paid  upon  a  cer- 
tain contract  between  the  said  Schroeppel,  of  the  one  part,  and 
the  said  Edward  and  Joseph  Ott  of  the  other  part,  of  date 
March  1,  1835,  which  in  justice  should  be  applied  thereon,"  &c. 
"  so  as  the  award  be  made  in  writing  subscribed  by  the  arbi- 
trators, or  any  two  of  them,  and  attested  by  a  subscribing  wit- 
ness, and  ready  to  be  delivered,"  &c.  The  plea  further  states, 
that  although  evidence  was  given  to  the  arbitrators  concerning 
the  amount  that  had  been  paid  on  the  said  contract,  yet  the 
said  Whitney,  Dalloway  and  Grant  did  not  on  or  before,  &c. 
make  an  award  in  writing,  &c,  and  ready  to  be  delivered,  &c« 
stating  the  amount  actually  paid  upon  the  said  contract,  ice. 
To  this  plea  the  plaintiff  replied,  that  the  above  named  arbi- 
trators did  on,  &c.  make  and  publish  their  award  in  writing, 
subscribed,  &c.  and  attested  by  S.  B.  Ludlow,  a  subscribing 
witness  as  to  the  signatures  of  said  Dalloway  and  Grant,  ''  of 
and  concerning  the  amount  which  had  actually  been  paid  upon 
the  said  contract,  and  which  in  justice  should  be  applied  thereon, 
and  did  then  and  there  endorse  the  amount  so  found,  on  said 
contract,  ready  to  be  delivered  to  the  said  parties,  &c.  and  did 
thereby  award  and  determine  that  the  whole  amount  which 
had  been  paid  actually  on  said  contract  up  to  the  \st  day  of 
January,  1841,  amounted  to  the  sum  of  $530,62,  as  by  said 
award  and  endorsement  would  appear."  To  this  replication 
the  defendant  demurred,  and  assigned  several  special  causes  of 
demurrer. 

We  are  of  the  opinion  that  the  replication  is  bad  in  substance, 
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for  the  reason  that  it  sets  out  no  award  determining  how  much 
had  been  paid  upon  the  contract,  mentioned  in  the  bonds  of 
submission,  at  the  time  when  these  bonds  were  executed.  I 
have  on  a  former  occasion,  and  in  another  tribunal,  had  occa- 
sion to  express  my  opinion  concerning  this  award,  and  have 
not  since  seen  any  reason  to  change  it.  The  following  is  an 
extract  from  the  opinion  delivered  in  that  case : 

"  I  think  that  the  award  in  the  pleadings  and  proofs  men- 
tioned was  void,  for  the  reason  that  certain  particular  matters 
were  submitted  which  were  not  embraced  in  the  award.  I  am 
aware  of  the  general  rule,  that  awards  are  entitled  to  a  very 
liberal  construction ;  and  many  cases  are  cited  in  2d  of  Cowen 
&  HilFs  Notes,  pp.  1027, 1028,  in  support  and  illustration  of  this 
principle.  The  learned  annotators  however  add,  in  the  suc- 
ceeding paragraph,  that  cases  where  the  submission  contains 
an  authority  on  condition  that  the  arbitrators  shall  settle  the 
whole  dispute^  or  in  other  words  those  containing  the  "t7a 
quod*^  clause,  are  an  exception  to  this  rule ;  and  that  in  this 
class  of  cases,  arbitrators  are  held  to  more  than  ordinary 
strictness  in  pursuing  the  terms  of  the  submission.  This 
greater  strictness  is  exacted,  according  to  Le  Blanc,  judge, 
(7  East,  81,)  upon  the  ground  that  by  the  terms  of  the  contract 
the  one  party  agrees  to  submit  one  subject  on  condition  that  the 
other  will  submit  another ;  and  then  unless  the  award  em- 
brace both  subjects  the  condition  fails.  The  parties,  after 
submitting  several  sf)ecified  matters,  agree  to  abide  an  award, 
"  so  o^'  it  be  made  by  a  certain  day,  &c.  This  is  held  to  be 
on  the  condition  that  the  arbitrators  make  an  award  as  to 
matters  thus  submitted  to  them. 

'^  By  the  fair  construction  of  the  submission  in  this  case  the 
parties  agreed  to  submit  to  the  award  (for  the  "  decision"  of  ar- 
bitrators is  an  award  as  clearly  as  the  decision  of  a  judicial 
tribunal  is  a  judgment)  of  the  arbitrators  named  in  the  bond  of 
submission,  the  question  how  much  had  been  paid  on  the  con- 
tract therein  mentioned,  at  the  date  of  the  said  bonds,  which  in 
justice  should  be  applied  thereon.  There  is  no  award  on  this 
subject  at  all.    The  endorsement  on  the  contract  is  not  an 
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award  witoin  the  submissioo,  and  does  not  even  profess  to  be, 
inasmuch  as  the  arbitrators,  in  the  very  endorsement,  allude 
to  the  award  as  the  authority  for  endorsing  the  sum  in  question. 
Again ;  the  endorsement  itself  does  not  profess  to  state  how 
much  had  been  paid,  and  should  be  endorsed,  except  up  to 
January  1,  1841 ;  leaving  it  entirely  undecided  and  an  open 
question  upon  any  future  suit  on  the  contract,  whether  any 
thing,  and  how  much  had  been  paid  after  that  date  and  before 
the  date  of  the  bonds  of  submission.  Now  upon  the  principles 
stated  in  7  EcLst,  88,  Schroeppel  may  say  that  he  agreed  to 
submit  the  other  matters  named  in  the  submission  on  the  con- 
dition  that  he  should  have  it  settled,  bow  much  Ott  had  paid 
on  said  contract  up  to  the  date  of  the  bonds  of  submission,  and 
inasmuch  as  the  award  omits  to  settle  that  sum,  he  has  lost  the 
benefit  which  he  expected  to  derive  from  the  arbitration ;  and 
further,  that  the  condition  on  which  he  agreed  to  be  bound  by 
the  award  has  not  been  fulfilled.  Being  satisfied  that  the 
award  is  void,  for  this  reason,  I  have  not  examined  the  other 
grounds  on  which  it  has  been  argued  that  it  was  void.  {See 
6  Cawen's  Rep.  197.)" 

It  may  be  proper  to  add  here,  that  the  cases  cited  on  the 
argument,  to  the  eJBTect  that,  upon  a  general  submission  of  "  all 
matters,^^  an  award,  concerning  only  one  matter,  would  be 
good  upon  the  ground  that  it  would  not  be  presumed  that  any 
other  matter  existed  between  th^  parties,  diJBTer  from  this  case 
in  two  important  particulars.  (1.)  The  amount  that  had  been 
actually  paid  on  the  contract  in  question  was  specially  suhmii- 
ted,  and  evidence  was  given  upon  the  subject ;  for  this  reason 
it  should  have  been  passed  upon  ;  and  therefore  no  presumption 
can  arise  to  excuse  the  omission  to  make  an  award  on  this  par- 
ticular matter.  (2.)  The  analogy  wholly  fails  when  it  is  sought 
to  construe  the  finding  by  the  arbitrators  of  the  amount  that 
had  been  paid  on  the  1st  of  January,  1841,  as  an  award,  and 
fixing  the  amount  that  had  been  paid  on  the  28th  of  December, 
1842.  It  is  said  that  it  will  not  be  presumed  that  there  were 
any  payments  intermediate  tbe  two  dates.  That,  however,  is 
not  the  question  here.    We  do  not  know  whether  there  were 
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or  not.  The  arbitrators,  by  specifying  how  much  had  been 
paid  up  10  the  1st  of  January,  1841,  take  away  al]  room  for 
presuming  that  they  intended  to  find  how  much  had  been  paid 
during  the  two  succeeding  years.  They  tell  us  by  the  strongest 
possible  implication,  that  they  do  not  mean  to  make  any  de- 
termination as  to  the  amount  that  had  been  paid  down  to  the 
28th  of  December,  1842.  Now  the  adjudication  of  thcti  fact 
may  have  formed  the  strongest  motive  of  the  defendant  in 
entering  into  the  submission.  It  is  quite  probable  that  the 
plaintiff  had  become  the  sole  owner  of  the  contract  in  question, 
and  in  some  future  litigation  it  may  become  an  important 
question  how  much  had  been  paid  on  the  28th  of  December, 
1842.  Now  on  such  an  issue,  or  upon  any  issue,  involving  the 
question  of  payments  after  the  1st  of  January,  1841,  this  award 
would  be  merely  evidence  of  what  had  been  paid  upon  the  last 
mentioned  day,  and  would  not  afford  even  prima  facie  evidence 
upon  the  question  of  subsequent  payments.  And  for  aught  we 
know  the  plaintiff  might  prove  that  before  the  28th  of  Decem- 
ber, 1842.  the  whole  contract  was  entirely  paid  up,  by  money, 
goods  or  services  agreed  to  be  applied  as  payments  upon  it. 
We  cannot  know  but  it  was  to  settle  precisely  such  a  contro- 
versy thsit  the  submission  was  made.  We  only  know  that  it 
was  made  an  express  condition  that  the  arbitrators  were  to 
hear  evidence  and  decide  as  to  how  much  had  been  paid  on 
the  said  contract  at  the  date  of  the  bonds — and  that  the  arbi- 
trators have  made  no  such  award  as  the  bonds  of  submission 
required.  We  regard  this  objection  as  fatal  to  the  replication, 
and  therefore  have  not  particularly  examined  the  other  ques- 
tions raised  by  the  demurrer ;  but  we  are  inclined  to  believe  that 
there  are  other  difficulties  besides  the  one  we  have  considered, 
which  will  be  found  to  be  insurmountable. 

lY.  The  question  involved  in  the  demurrer  to  the  replication 
to  the  fifth  plea,  is  whether  arbitrators  are  justified  in  with- 
holding an  award  until  their  fees  are  paid.  We  are  referred  to 
the  case  of  Musselbrook  v.  Dvnkin,  (23  Eng.  Com.  Law  Rep. 
396,)  Macarthur  v.  Campbell,  (27  Id,  117,)  Dossett  v.  Gfingellj 
(40  Id.  668,)  and  Moore  v.  Darlej/,  (50  Id.  444,)  to  show  that  in 


IgML]  IN  THE  SUPREME  COURT.  |0 


Ott  V,  Schroeppel. 


England  it  is  the  practice  for  arbitrators  to  demand  their  fees 
before  delivering  their  award.  And  though  these  were  cases 
of  arbitrations  under  the  provisions  of  certain  statutes  which 
provide  for  referring  pending  causes  to  arbitrators ;  and  though 
in  some  of  them,  there  was  a  provision  for  the  payment  of  the 
arbitrators'  fees,  in  the  agreement  of  submission,  and  though 
this  precise  question  was  not  presented  in  any  one  of  them,  yet 
it  is  difficult  to  deny — allowing  these  decisions  to  be  good  law — 
that  when  an  award  is  ready  to  be  delivered  on  payment  of  the 
fees  of  the  arbitrators,  it  is  ready  to  be  delivered  to  the  parties 
within  the  legal  meaning  of  this  provision  in  the  bonds  of  sub- 
mission. There  is  also  another  view  of  this  question  which 
leads  us  to  a  similar  conclusion.  It  was  decided  in  1  Denio, 
188,  that  arbitrators  could  maintain  an  action  for  their  fees 
without  any  provision  in  the  bonds  to  that  effect ;  and  such  a 
suit  was  maintained  against  one  of  the  parties  who  had  revoked 
the  bond  before  the  award  was  made.  This  establishes  the 
right  of  arbitrators  to  their  fees  on  the  same  ground  as  any 
employee  is  entitled  to  recover  for  services  rendered ;  and  that 
the  submission  to  the  arbitrator  is  evidence  of  his  employment 
by  the  party.  It  is  difficult,  therefore,  to  see  any  greater  obli- 
gation of  an  arbitrator  to  deliver  an  award  without  his  fees  are 
paid,  than  an  attorney  or  scrivener  is  under  to  deliver  a  deed, 
or  other  instrument  which  he  has  prepared,  at  the  request  of  a 
client,  before  his  fees  are  paid.  A  counsellor  may  agree  to 
prepare  a  written  opinion  for  a  party,  and  to  have  it  ready  for 
deUvery  by  a  given  day,  and  still  he  would  not  be  bound  to 
part  with  it  till  his  fees  were  paid.  The  case  just  cited  seems 
to  place  the  rights  of  an  arbitrator  upon  a  similar  footing. 

The  conclusion  to  which  we  have  come  therefore  is,  that  the 
demurrers  to  the  thiri^  and  sixth  pleas,  and  to  the  replication  to 
the  second  plea  are  allowed ;  and  the  demurrer  to  the  fourth 
plea  and  to  the  replication  to  the  fifth  plea  are  overruled,  and 
the  parties  are  respectively  allowed  to  amend  on  payment  of 
costs. 
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An  attorney  cannot  recover  of  hif  client,  Jbr  profeMional  aervicee,  withoat  proving 
a  retainer. 

Proof  of  the  actual  performance  of  the  services  is  not  sufficient. 

A  promise  to  pay  for  such  services  will  not  be  implied,  where  there  is  no  proof  either 
of  a  knowledge,  or  a  recognition,  of  the  services  by  the  party  sought  to  becharved. 

A  retainer  of  attorneys,  for  the  purpose  of  prosecuting  a  writ  of  certiorari  upon  a 
justice's  judgment,  will  not  be  presumed  from  the  fact  that  a  bond  upon  the  certio- 
rari, purporting  to  be  signed  by  the  alleged  clients,  has  been  duly  approved  by 
the  proper  officer,  and  filed,  and  that  the  justice  has  made  a  return  to  the  writ, 
upon  which  the  cause  has  been  disposed  of  by  the  common  pleas. 

Such  a  bond  will  furnish  no  evidence  of  a  retainer,  nor  of  a  recognition  of  the  suit 
by  the  parties  sought  to  be  charged,  unless  the  execution  thereof,  by  them,  be 
duly  proved. 

This  case  came  before  the  court  upon  a  writ  of  error  to  the 
Onondaga  common  pleas.  The  defendants  in  error  were 
attorneys,  and  sued  the  plaintiffs  in  error  before  a  justice  of  the 
peace,  for  their  services  as  attorneys,  in  prosecuting  a  writ  of 
certiorari  for  them.  The  plaintiffs  before  the  justice  proved  by 
the  Hon.  Daniel  Pratt,  the  late  first  judge  of  Onondaga  county 
courts,  the  rendition  of  the  services  in  the  court  of  common 
pleas,  by  the  plaintiffs.  The  papers  in  the  certiorari  suit  were 
also  produced  from  the  clerk's  office,  and  verified  as  being  the 
original  papers  in  the  suit.  One  of  these  papers  was  the  bond 
purporting  to  have  been  signed  by  the  plaintiffs  in  error ;  but 
no  evidence  was  given  of  the  genuineness  of  the  signatures, 
nor  was  there  any  other  evidence  of  the  retainer  of  the  plaintiffs 
by  them  to  prosecute  the  certiorari.  The  justice  rendered  a 
judgment  for  the  plaintiffs,  which  was  afflhned  by  the  common 
pleas. 

/  R.  Anderson^  for  the  plaintiffs  in  error. 

Mr,  Ruger^  for  the  defendants  in  error. 
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By  th^  Oourt^  Gridlet,  X  We  would  be  glad  td  uphdld 
thii  judgment  if  we  could,  without  a  violation  of  the  rulei  of 
evidence.  But  we  are  constrained  to  say  that  there  is  im  le^td 
evidence  of  a  retainer,  and  without  such  evidence  it  is  imposit- 
Ue  to  sustain  the  judgment.  (9  John.  Rep,  142.)  The  testi- 
mony, of  Judge  Pratt,  and  the  production  of  the  original  papers 
in  the  cause,  only  prove  the  performance  of  the  services  by  the 
plaintiffs  below.  It  is  argued  on  behalf  of  the  defendants  in 
error,  that  a  retainer  will  be  inferred  from  the  beneficial  nature 
of  the  services ;  and  we  are  referred  to  14  John.  Rep.  188,  and  16 
Id.  283,  in  support  of  that  position.  It  is  enough  to  say  that 
the  principle  in  question  has  no  application,  to  a  case  like  this. 
Certainly  no  promise  can  be  implied  where  there  is  no  proof 
either  of  a  knowledge,  or  a  recognition,  of  the  services  by  the 
party  who  is  to  be  charged.  It  is  also  insisted,  that,  upon  the 
doctrine  that  officers  are  to  be  presumed  to  have  done  their 
duty,  a  retainer  may  be  made  out.  (2  Coweris  Tr.  408.) 
The  reasoning  to  support  this  position  is  this :  A  bond  purport- 
ing to  be  signed  by  the  two  Burgharts,  was  approved  by  the 
proper  officer,  and  duly  filed,  and  a  return  of  the  justice,  made 
thereafter,  upon  which  the  cause  was  disposed  of  by  the  court. 
Hence  it  is  contended  that  unless  the  bond  were  genuine  these 
proceedings  would  be  irregular,  and  that  no  such  proposition 
can  be  entertained  without  disregarding  the  rule  in  favor  of 
the  regularity  of  official  acts,  and  therefore  tliat  there  is  prima 
facie  evidence  of  the  genuineness  of  those  signatures ;  from 
which  a  retainer  might  properly  be  inferred.  Here  again,  an 
undisputed  rule  of  law  is  misapplied.  These  officers  are  indeed 
presumed  to  have  done  their  duty ;  and  the  regularity  of  the 
proceedings  in  that  cause  will  be  presumed  in  every  stage  of 
the  cause,  till  the  contrary  be  stiown.  But  it  was  no  part  of 
the  duty  of  the  officer  who  approved  of  the  bond  to  inquire  into, 
or  to  pass  upon  its  genuineness.  Nor  did  the  act  of  the  justice, 
in  making  his  return  to  the  writ,  presuppose  an  examination 
o(  or  decision  upon,  the  genuineness  of  the  hand-writing  of  ibe 
principals  upoo  the  bond. 

It  is  to  be  remarked  that  the  Burgharts  are,  so  fiur,  strangers 
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to  the  entire  proceeding ;  no  proof  having  in  the  slightest  degree 
connected  them  with  it.  And  the  immediate  question  is, 
whether  there  is  any  evidence  of  the  execution  of  the  certiorari 
bond  by  them,  in  order  that,  that  fact  being  established,  it  may 
become  the  foundation  of  a  presumption  that  they  retained  the 
attorneys  to  prosecute  the  writ.  To  test  this  principle,  there- 
fore, we  will  sufipose  the  question  to  arise  in  a  suit  on  the  bond 
itself,  brought  by  the  defendant  in  the  certiorari ;  could  it  be 
maintained  that  the  facts  relied  on  here,  would  be  any  evidence 
of  the  execution  of  the  bond  ?  Clearly  not ;  and  yet  thai  is  the 
very  question  to  be  decided  in  this  cause.  And  unless  there  be 
sufficient  proof  to  establish  the  execution  of  the  bond,  as  against 
the  supposed  makers  of  it,  then  there  is  no  evidence  of  a  re* 
tainer,  or  even  of  a  recognition  of  the  suit.  The  genuineness 
of  the  signatures  is  first  to  be  made  out,  as  an  independent  fact ; 
from  which  to  infer  an  employment  of  the  attorneys  who  con- 
ducted the  suit.  We  repeat  that  there  is  no  legitimate  evi- 
dence of  a  retainer,  and  for  that  reason,  the  judgment  must  be 
reversed. 


Same  Term.    Before  the  same  justices. 
McArthur  vs.  Wilder. 

A  xecflipt  in  these  woldii :  **  Rec'd  of  J.  W.  3  barreli  of  white  fish,  to  be  paid  for 
when  sold,  at  six  dollars  per  barrel,"  is  evidence  of  a  sale  of  the  fish,  at  the  priee 
specified,  and  not  of  a  bailment.  And  after  a  great  lapse  of  time,  the  vendor  may 
recover  thereonj  withont  proving  an  actual  sale  of  the  fish,  by  the  vendee. 

After  a  lapse  of  three  and  a  half  years,  a  sale  of  the  fish  by  the  purchaser  will  be 
presumed  \  especially  where  it  appears  that  they  were  bought  by  him  for  the  pur- 
pose of  being  sold  again. 

Whethera  demand  of  the  money,  from  the  purchaser,  in  such  a  ease,  Is  neoeiMiy 
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E&Roa  to  the  Onondaga  common  pleas.  In  July,  1846| 
Wilder  brought  an  action  of  trespass  on  the  case,  against  McAr- 
thar,  before  a  justice  of  the  peace,  to  recover  the  value  of  three 
barrels  of  white  ftsh  delivered  to  him  in  November,  1842,  and 
for  which  McArthur  had  given  his  receipt,  agreeing  to  pay  for 
the  same,  when  sold,  at  six  dollars  per  barrel.  The  defendant 
pleaded  the  general  issue,  and  gave  notice  that  the  fish  were 
unwholesome,  and  not  fit  for  domestic  use,  and  therefore  of  no 
value.  The  plaintiflT  introduced  no  evidence  to  prove  a  sale  of 
the  fish  by  the  defendant ;  nor  did  the  defendant  prove  that  he 
had  not  sold  them.  After  the  testimony  was  concluded,  the 
defendant  moved  for  a  nonsuit ;  but  the  jostice  denied  the  mo- 
tion, and  rendered  a  judgment  in  fkvor  of  the  plaintiffs  for 
$20,02,  damages  and  costs ;  and  on  certiorari,  that  judgment 
was  affirmed  by  the  common  pleas. 

/  R.  Anderstntj  for  the  plaintiff  in  error.  The  plaintiff 
below  &iled  to  prove  the  signature  of  the  defendant  to 
the  receipt  or  contract  declared  on  and  given  in  evidence 
on  the  trial.  It  was  not  necessary  to  object  specifically  that 
the  plaintiff  had  not  proven  sufficient  to  entitle  him  to  re- 
cover. (13  Wend,  287.)  The  contract  or  agreement  of  the 
defendant  in  the  court  below,  was  conditional.  It  was  to  pay 
for  a  quantity  of  fish  when  sold.  Therefore  a  sale  by  him  was 
a  condition  precedent  to  his  liability  to  pay.  {Dodge  v.  Cod- 
ding-ton,  3  John.  JRep.  146.)  And  the  plaintiff  below  could  not 
recover  until  he  had  established  the  liability  of  the  defendant 
by  proof  of  the  fact  that  such  sale  had  been  made.  The  onus 
of  proving  such  fact  was  with  the  plaintiff,  and  cannot  be  pre- 
sumed  from  lapse  of  time  merely.  The  motion  for  a  nonsuit, 
before  the  justice,  should  therefore  have  been  granted. 

Le  Roy  Morgan,  for  the  defendant  in  error.  There  was 
a  sale,  and  not  a  bailment  of  the  fish :  and  the  only  ques- 
tion is  whether  the  plaintiff  below  was  bound  to  prove 
affirmatively,  on  the  trial,  that  the  defendant  below  had  dis- 
posed of  the  fish,  before  he  could  recover  on  the  receipt    The 
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fiflib  wero  proyed  to  havo  been  put  op  in  brine  in  banekprip- 
erlj  secured  sa  as  noi  to  leak.  They  wen  0OU  to  the  defen 
dant,  who^  it  is  to  be  inferred  from  the  evidence,  was  a  meichant 
at  Auburn.  They  were  sdd  and  delivered  November  11, 184% 
and  the  suit  was  brought  in  July,  1846,  nearly  faur  yearn  after 
the  fish  were  received  by  the  defendant  below.  Under  these 
circumstances  the  justice  had  a  right  to  presume  a  sale  of  the 
fish  by  the  defendant.  Where  property  is  saleable,  the  receipt 
of  money  upon  the  sale  thereof  may  be  presumed ;  particularly 
after  the  lapse  of  a  reasonable  time — and  until  the  contrary  be 
proved.  (1  Cowmes  TV.  126.  2  Saund.  PL  ^  Ev.  672.  Tui- 
tie  V.  Mayo,  7  John.  Rep.  132.)  And  where  the  law  presumes 
a  fact  in  favor  of  the  plaintiflf,  the  onus  is  on  the  defendant  to 
prove  the  contrary ;  without  regard  to  the  fi>rm  of  the  pleadings. 
( Williams  v.  East  India  Co.  3  East,  132.) 

By  the  Court,  Gridley,  J.  The  defendant  in  error  recov- 
ered a  judgment  against  the  plaintiff  in  error,  before  a  justice 
in  Onondaga  county,  upon  proof  of  the  following  receipt,  ao* 
companied  with  evidence  of  the  delivery  of  the  property  men*^ 
tioned  in  it 

"  Rec'd  of  James  Wilder  3  barrels  of  white  fish  to  be  paid  for 
when  sold  at  six  dollars  per  barrel. 
Dated  Auburn,  Nov.  11,  1842. 

(Signed)  James  McArthur." 

A  witness  proved  that  he  was  present  at  a  store  in  Auburn 
when  he  saw  the  identical  receipt  delivered  by  the  defendant 
to  the  plaintiff-— identifying  both  the  receipt  and  the  defendant; 
not  with  absolute  certainty,  but  according  to  his  recollection 
and  belief.  This  rendered  the  admission  of  the  evidence  proper. 
There  was  prima  facie  evidence  of  the  giving  of  the  receipt  by 
the  defendant.  On  the  cross-examination,  this  testimony  was 
much  strengthened,  and  in  addition,  the  delivery  of  the  fish  waa 
established  by  the  same  witness.  In  the  absence  of  any  coor 
tradictory  evidence^  tbe  justice  was  xjght  in  holding  tha  frda 
duly  proved. 
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The  transaction  was  clearly  a  sale  of  the  fish  at  $6  per  bar- 
rel, and  the  only  qaeslioQ  was,  whether  the  justics  should  have 
required  the  plaintifi*  to  prove  that  the  time  of  payment  had  ar- 
rived, by  the  actual  sale  of  the  fish.  We  think  the  lapse  of  time, 
(3|  years,)  especially  when  we  consider  that  the  fish  were 
bought  for  the  purpose  of  being  sold  again,  and  that  the  article 
was  of  a  description  requiring  a  ready  sale^  and  that  the  fact  of 
actual  sale  or  not  was  within  the  knowledge  of  the  defeudan4| 
rather  than  of  the  plaintiff,  formed  a  sufficient  ground  to  prih 
sume  that  the  fish  had  been  sold  by  the  defendant.  If  they 
had  not  been  sold,  or  were  of  a  bad  quality,  as  stated  in  the  de- 
fendant's notice  attached  to  the  plea,  it  was  open  to  him  to 
prove  it  The  case  in  3  John.  Rep.  166,  is  not  applicable;  but 
the  decision  in  the  case  of  Tattle  v.  Mayo^  (7  John.  Rep. 
132,)  is  directly  in  pointy  to  show  that  the  justice  wacr  right 
in  presuming  the  sale  of  the  fish ;  and  holding  the  defendant 
responsiUe  for  them.  {See  also  9  Pick.  16 ;  1  Cowen^s  TVeo- 
tissy  126.) 

There  was  no  objection  on  the  trial,  or  on  the  argument, 
that  there  was  no  demand  of  the  money,  by  the  plaintiff,  before 
suit  brought,  and  therefore  we  would  not  reverse  the  judgment 
for  the  want  of  that  evidence ;  even  if  we  should  think  it  th^ 
fair  construction  of  the  agreement  that  the  plaintiff  should  call 
for  his  pay.  Had  that  objection  been  taken,  perhaps  the  fact 
of  such  demand  might  have  been  presumed.  The  judgment 
must  therefore  be  affirmed. 
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Same  Term.    Before  the  same  Justices. 
TiTUB  vs,  Lewis. 

It  b  a  general  rale  that  a  eale  of  lands,  nnder  a  judgment,  deetioji  the  lien  of  the 
judgment,  on  the  lands. 

But  where,  after  the  sale  of  premises  upon  an  ezeeutioD,  for  less  than  the  sum  due 
upon  the  judgment,  the  same  are  redeemed  by  the  grantee  of  the  judgment  debtor, 
they  may  be  resold  by  the  sheviiT,  upon  the  same  executuw,  for  the  bahnce  xe- 
maining  due  thereon. 

In  such  a  case,  a  redemption  under  the  first  sale  renders  that  sale  null  and  roid ; 
and  by  such  redemption  the  judgment  is  merely  paid  and  satisfied  pro  tanto^  but 
ramains  a  valid  lien  upon  the  premises,  for  the  unpaid  balance. 

Ejectment,  tried  at  the  Onondaga  oirouit  in  Sept.  1847, 
before  Justice  Gridley,  without  a  jury ;  a  jury  being  expressly 
waived  by  the  consent  and  agreement  of  the  parties.  The 
pleadings  in  the  cause  being  produced,  it  appeared  that  the  ac- 
tion was  brought  to  recover  possession  of  a  parcel  of  land  situ- 
ated in  the  town  of  Otisco,  in  the  county  of  Onondaga.  A 
statement  of  facts,  agreed  upon  by  the  counsel  for  the  respect- 
ive parties,  was  thereupon  presented  and  read  to  the  said  jus- 
tice ;  which  statement  was  in  the  following  words : 

On  the  15th  day  of  April,  1840,  a  judgment  was  perfected 
and  docketed  in  the  court  of  common  pleas  of  the  county  of 
Onondaga,  upon  bond  and  warrant  of  attorney,  in  favor  of 
Henry  K.  Graves  and  others,  against  James  Whitcomh,  for  deb* 
$1880,  and  damages  and  costs  $10.  Upon  which  judgment 
execution  was  issued  May  1st,  1840,  endorsed  with  a  direction 
to  the  sheriff  to  collect  $950  and  interest  from  date  of  judgment, 
which  execution  was  delivered  to  the  sheriff  on  the  same  da> 
At  the  date  of  the  judgment,  James  Whitcomb,  the  defendant, 
was  the  owner  of  the  lands  described  in  the  plaintifTs  declara- 
tion in  this  cause.  On  the  3d  day  of  August,  1844,  the  sherifT 
sold  the  premises  in  question,  and  also  another  parcel  of  land, 
upon  the  said  execution,  and  also  upon  another  execution  which 
he  held  in  his  hands  at  the  time,  which  was  issued  upon  a 
judgment  older  than  the  one  above  mentioned.    The  premises 
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were  bid  in  by  Horace  W%  Titus ;  the  premises  in  question  at 
^160,  and  the  other  parcel  at  $400 ;  paying  of  this  judgment 
about  $400.  On  the  20th  day  of  June,  1846,  the  premises  in 
question  were  conveyed  by  James  Whitcomb  to  Anson  Whit- 
comb,  and  after  such  conveyance,  and  before  the  expiration  of 
one  year  from  the  sale  on  the  executions  as  above  mentioned, 
Anson  Whitcomb  redeemed  the  premises  in  question  as  grantee 
thereof.  The  sheriff  then  proceeded  to  resell  the  premises  upon 
the  same  judgment  and  execution  above  set  forth,  (the  execu- 
tion still  remaining  in  his  hands,)  to  satisfy  the  balance  of  the 
judgment  not  paid  by  the  former  sale.  Such  second  sale  took 
place  on  the  20th  day  of  Sept.  1846,  and  the  premises  described 
in  the  plaintiff's  declaration  in  this  cause  were  then  bid  in  by 
the  plaintiff  for  the  sum  of  $226.  The  premises  were  not  re- 
deemed from  this  sale,  and  after  the  expiration  of  the  16  months, 
and  before  the  commencement  of  this  suit,  the  same  were  con- 
veyed in  due  form  by  the  sheriff  of  the  county  of  Onondaga  to 
the  plaintiff.  The  defendant,  Clement  Lewis,  was  in  the  pos- 
session of  the  premises  at  the  time  of  the  commencement  of  this 
suit,  as  the  tenant  of  Anson  Whitcomb.  Upon  this  statement 
of  facts  the  counsel  for  the  plaintiff  rested  his  cause ;  where- 
upon the  counsel  for  the  defendant  moved  the  court  to  nonsuit 
the  plaintiff,  upon  the  ground  that,  by  the  statement  of  facts 
submitted,  it  appeared  that  the  premises  in  question  had  been 
sold  upon  the  same  judgment  previous  to  the  sale  under  which 
the  plaintiff  claimed.  This  motion  was  denied  by  the  judge, 
and  the  counsel  for  the  defendant  excepted  to  his  decision. 
Thereupon  the  said  justice  declared  his  opinion  that  the  plain- 
tiff's title,  derived  from  the  sheriff's  deed,  founded  upon  such 
second  sale,  was  sufficient  to  enable  the  plaintiff  to  recover,  and 
directed  the  clerk  to  enter  a  finding  for  the  plaintiff  for  the 
premises  claimed,  in  fee.  To  which  opinion  and  ruling  of 
said  justice,  the  counsel  for  the  defendant  excepted.  And 
having  filed  a  bill  of  exceptions,  the  defendant  now  moved 
for  a  new  trial. 
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C  B.  Sedgwiekj  lor  the  defeodant 
JB.  Davis  Nos^n,  for  the  plaiatiff. 

Bjf  the  Court,  Obxdlby,  J.  It  ie  contended  by  the  defen- 
dant's couneel  that  the  first  sale  of  the  premises  exhausted  the 
lien  ot  the  judgment  under  which  it  was  made ;  and  that,  as  a 
necessary  consequence,  the  second  sale  for  the  unsatisfied  bal- 
ance, and  the  title  of  the  plaintifi*  derived  under  it,  are  void* 
The  general  proposition  that  a  sale  of  lands  under  a  judgment 
destroys  the  lien  of  the  judgment  on  those  lands,  is  not  to  be 
disputed.  {JEbwsan  v.  Deygert,  8  John.  Rep.  333.  Ex  parte 
StevenSj  4  Cowen^  133.)  It  was  however  competent  for  the  le- 
gislature to  alter  this  rule ;  and  they  have  done  so  in  relation 
to  a  certain  class  of  cases,  to  which  the  one  now  under  consid- 
eration belongs*  The  46th  section  of  title  6th,  chapter  6,  part 
3  of  the  revised  statutes,  (2  R.  S.  370,)  gives  a  right  of  redemp- 
tion of  lands  sold  on  execution,  within  one  year  from  the  sale, 
on  the  payment  of  the  amount  bid,  with  ten  per  cent  interest 
thereon.  The  46th  section  declares  that  such  redemption  may 
be  made,  (1.)  by  the  judgment  debtor  whose  lands  were  sold ; 
(2.)  in  case  of  his  death,  by  his  devisee  or  heir ;  (3.)  by  his 
grantee  who  shall  have  acquired  an  absolute  title  to  the  lands 
by  deed.  Then  comes  the  49th  section,  which  provides  as  fol- 
lows :  '<  Upon  such  payment  being  made,  by  any  person  so 
mUitled  to  redeem  any  real  estate  so  sold,  the  sale  of  the  prem- 
ises so  redeemed^  and  the  certificates  of  such  sale^  shall  be  null 
and  VOID." 

In  this  case,  therefore,  by  the  very  terms  of  this  enactment, 
the  redemption  under  the  first  sale  rendered  that  sale  null  and 
voidj  and,  by  necessary  consequence,  there  having  been  no  sale 
in  law  there  was  no  extinguishment  of  the  judgment  lien  upon 
the  premises.  The  judgment  was  merely  paid  and  satisfied 
pro  tanto  ;  but  remained  a  valid  lien  for  the  unpaid  balance. 
Such  was  the  construction  given  to  the  act,  by  the  court,  in 
Wood  V.  CoMnj  (6  fitU,  228,)  which  we  r^ard  as  a  direct 
authority  for  the  plaintiff  in  this  case.    It  is  true,  the  lands 
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were  redeemed  in  that  case  by  the  judgment  debtor  ;  and  in 
this,  by  his  grantee.  That  circumstance,  however,  makes  no 
difference ;  for  the  statute  makes  the  sale  void,  as  to  the  gran- 
tee, precisely  as  it  does  against  the  debtor  himself.  The  decis- 
ion in  the  case  of  Wood  v.  Colvin  was  not  put  upon  the  ground 
that  the  lien  of  the  judgment  attached  to  the  premises,  which 
had  been  once  sold,  when  redeemed  by  the  judgment  debtor, 
as  upon  lands  newly  acquired  by  him ;  but  distinctly  upon  the 
ground  that  the  first  sale  had  been  nullified  by  the  act  of  re- 
demption, and  that  the  case  was  to  be  regarded  as  though  no 
sale  had  been  made.  That  case  is  also  a  conclusive  authority 
upon  the  point  of  the  alleged  irregularity  of  the  sheriff  in  mak- 
ing the  second  sale,  after  the  expiration  of  his  term  of  office. 
The  motion  for  a  new  trial  must,  therefore,  be  denied. 


Same  Term.    Before  the  same  Justices. 

Gates  &>  Downer  vs.  The  Madison  County  Mutual 

Insurance  Company. 

Where  an  application,  made  to  an  iniurance  company,  for  insurance,  contained  an 
tnterrogatoiy  on  the  part  of  the  company,  to  be  answered  by  the  appticant,  in  r»> 
lation  to  the  situation  of  the  property  to  be  insured,  in  these  words,  "  How  bawnd' 
edf  and  distance  from  ether  buildings,  if  less  than  ten  rods,  and  for  rohalfwrpost 
occupied,  and  by  whom;"  Held  that  such  interrogatory  called  for  all  the  buildings 
within  ten  rods,  and  that  an  answer  stating  the  nearest  buildings  merely — omitting 
othen  within  that  distance,  one  or  more  of  which  was  of  the  most  hazardous  d^ 
scriptioo — aaM>unted  to  a  withholding,  by  the  applicant,  of  information  called  for 
by  the  interrogatory,  which  was  material  to  the  risk ;  and  that  the  omianon  to 
furnish  that  information  constituted  a  good  defence  to  an  action  on  the  policy. 

Where  an  applicant  for  insurance  upon  his  property  is  inquired  of  by  the  assuroM 
as  to  the  situation  of  his  properly,  he  is  bound  to  give  a  fiill  auiwer;  and  if  he 
withholds  any  information  fairly  called  for,  it  is  at  the  peril  of  forfeiting  aH  nghli 
under  the  policy  of  insurance.  And  this,  whether  the  withholding  of  such  ip- 
foMnaliiA  Is  ^auduleiit,  os'itot 
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Assumpsit  od  a  policy  of  insurance,  tried  before  Oriolet, 
Circuit  Judge,  at  the  Oneida  circuit,  in  April,  1847.  The  dec- 
laration contained  two  counts,  in  which  the  policy,  with  propo- 
sals annexed,  and  the  act  of  incorporation  of  the  defendants, 
were  set  forth  at  length ;  and  averred  that  the  property  insured, 
a  tavern,  bam  and  shed,  and  store,  was  consumed  by  fire,  on 
the  25th  of  August,  1840,  and  that  notice  was  afterwards 
given  as  required  by  the  policy  and  the  proposals  annexed ; 
and  that  the  fire  did  not  originate  in  any  of  the  cases  excepted 
or  excluded  from  the  effect  of  the  policy ;  with  the  usual  breach 
on  the  part  of  the  defendants.  The  plea  was  non-assumpsit, 
with  a  notice  annexed,  that  the  defendants  would  prove,  on  the 
trial,  that  the  tenants  and  servants  of  the  plaintiffs  built  and 
continued  a  fire  amongst  the  chips  near  and  under  the  wood- 
house  attached  to,  and  forming  a  part  of  the  tavern-house  and 
premises)  and  continued  the  same  two  or  three  days  and  nights 
in  succession,  immediately  preceding  the  destruction  of  the 
buildings,  and  so  carelessly  and  negligently  managed  and  con- 
ducted the  same,  that  by  such  gross  carelessness,  negligence 
and  misconduct,  the  buildings  insured  were  burned.  On  the 
trial,  the  plaintiffs  produced  the  application  made  by  them  for 
insurance.  It  contained,  among  other  things,  a  marginal  note 
in  these  words :  "  How  bounded,  and  distance  from  other  build- 
ings, if  less  than  ten  rods,  and  for  what  purpose  occupied, 
and  by  whomJ^  At  the  right  hand  of  this  note  a  blank  had  been 
filled  up  by  the  applicants,  answering  the  interrogatory  as  fol- 
lows :  '<  The  nearest  building  east  is  the  dwelling  house  occu- 
pied by  Charles  Eggleston,  which  is  about  forty-eight  feet ;  on 
the  north,  and  about  five  rods  distance,  is  a  shop  used  in  the 
season  of  navigation  of  the  canal,  for  manufacturing  setting 
poles,  and  on  the  west,  the  nearest  building  to  the  west  end  of 
the  barn  and  shed,  is  the  dwelling  house  occupied  by  Benjamin 
Brazier,  which  is  about  14  feet  distance.  The  tavern  stand  is 
occupied  at  present  by  Eliphalet  Sears."  The  policy  of  insur- 
ance contained,  among  other  things,  the  following  provisions: 
**  And  it  is  further  agreed,  that  in  case  the  above  mentioned 
premises,  buildings,  &c.  shall  at  any  time,  after  the  making 
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and  during  the  time  this  policy  would  otherwise  continue  in 
force  so  be  altered,  or  be  appropriated,  applied  or  used,  to  or  for 
the  purpose  of  carrying  on,  or  exercising  therein,  any  trade, 
business  or  vocation,  which  according  to  the  condition,  class  of 
hazards,  or  rates  hereto  annexed,  or  referred  to,  would  increase 
the  hazard,  unless  it  be  by  the  consent  and  agreement  in 
writing  of  this  corporation,  added  to  or  endorsed  upon  this 
policy — then  and  from  thenceforth,  so  long  as  the  same  shall 
be  so  appropriated,  applied  or  used,  this  policy  shall  cease  and 
be  of  no  force  or  effect."  '<  And  it  is  also  agreed,  that  this  policy 
is  made  and  accepted  subject  to  and  in  reference  to  the  terms 
and  conditions  of  the  act  of  incorporation  and  by-laws  of  the 
company,  which  are  to  be  used  and  resorted  to,  to  explain  or 
ascertain  the  rights  and  obligations  of  the  parties  hereto,  in  all 
cases  not  herein  otherwise  provided  for."  Annexed  to  the 
policy  were  printed  proposals  for  insurance,  signed  by  the  sec- 
retary of  the  company,  stating  the  tenns  and  conditions  on 
which  the  company  would  insure  houses,  buildings,  &c.  against 
loss  or  damage  by  fire.  Among  these  terms  are  the  following : 
"  Whenever  any  alterations  or  additions  shall  be  made  to  any 
buildings  insured,  application  may  be  made  to  the  secretary  or 
agent,  who  shall  certify  his  opinion,  whether  the  same  increase 
the  hazard  or  not,"  ice.  '<  The  company  will  make  insurance 
for  the  term  of  five  years ;  and  the  amount  of  the  premium 
note,  or  sum  to  be  deposited  for  the  insurance  of  any  building, 
shall  be  according  to  the  hazard  of  such  building,  or  to  the 
danger  to  which  it  may  be  exposed  to  loss  or  injury  by  fire; 
taking  into  consideration  the  material  of  which  it  is  composed, 
the  manner  of  its  construction,  the  purpose  for  which  it  is  used, 
its  situation,  and  all  other  circumstances  aflTecting  its  risk." 
This  last  clause  was  also  among  the  by-laws  of  the  company. 
The  plaintiffs  proved  the  loss  of  the  property  insured,  and 
notice  thereof  to  the  company.  The  counsel  for  the  defendants, 
in  opening  the  defence  to  the  jury,  stated  that  the  survey,  and 
the  application  for  the  insurance,  was  made  by  one  of  the 
plaintiflfs,  Downer,  and  was  in  his  hand-writing ;  that  Downer 
was  one  of  the  agents  of  the  company,  and  was  possessed  of  a 
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copy  of  the  by-laws,  and  of  the  printed  forms,  and  knew  all  th^ 
regulations  of  the  company ;  that  in  making  the  survey,  after 
describing  the  property  in  question,  he  described  two  contiguous 
buildings  within  ten  rods  of  the  buildings  insured,  one  on  each 
side,  but  entirely  omitted  to  mention  or  describe  several  other 
hazardous  buildings  on  both  sides  of  the  insured  buildings 
within  ten  rods,  which  were  there  9.t  the  time  the  survey  and 
insurance  were  made,  although  he  used  the  printed  blanks  of 
the  company  having  a  printed  memorandum  on  the  margin, 
requiring  such  description.    That  among  the  buildings  omitted 
to  be  described  within  the  ten  rods  of  the  insured  buildings  was 
an  extensive  building  for  the  manufacture  of  carriages  and 
sleighs,  containing  a  blacksmith's  shop,  a  wheelwright's  shop 
and  a  paint  shop,  which  very  much  increased  the  hazard  or 
risk  of  the  buildings  insured ;  and  if  a  proper  description  in  this 
respect  had  been  made,  the  rate  of  insurance  for  the  building 
in  question  would  have  been  much  higher.    That  previous  to 
the  insurance  the  plaintiffs  had  made  preparation  for  building 
a  large  tavern  bam  on  the  premises ;  some  of  the  boards  and 
other  lumber  had  been  brought  on  the  ground ;  and  that  soon 
after  the  insurance  they  erected  a  large  bam  in  rear  of,  and 
nearly  adjoining  the  wood  house  attached  to  the  tavern  house, 
without  having  made  any  mention  of  the  same  in  the  survey, 
and  without  giving  any  notice  of  the  same  to  the  assurers  at 
any  time  afterwards.    The  counsel  also  stated  that  he  expected 
to  prove  that  the  buildings  were  consumed  in  consequence  of 
the  gross  carelessness  of  the  tenant.     The  counsel  for  the 
plaintiffs  objected  to  the  introduction  of  the  evidence  offered, 
on  the  ground  that  the  facts  stated  by  the  defendants'  counsel 
in  his  opening,  would  constitute  no  defence  if  proved.    But  the 
circuit  judge  decided  that  he  would  receive  the  evidence,  and 
reserve  the  question,  until  he  saw  how  far  the  evidence  went ; 
and  he  accordingly  admitted  the  evidence,  and  the  plaintiffs' 
counsel  excepted.    After  the  evidence  was  closed,  the  counsel 
for  the  defendants  insisted  that  inasmuch  as  it  appeared  from 
the  testimony  that  the  hazard  of  the  property  was  much  greater 
than  the  defendants  had  reason  to  expect  at  the  time  of  making 
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the  insurance,  and  had  since  been  greatly  increased,  as  a  mat- 
ter of  law  the  plaintiffs  were  not  entitled  to  recover.  The  cir* 
cuit  judge  remarked  that  he  thought  the  case  of  Burritt  v.  The 
Saratoga  Mutual  Insurance  Companj/j  (5  Hill,  188,)  went 
the  full  length  of  defeating  the  plaintiffs'  right  to  recover,  on 
the  ground  that  several  contiguous  and  hazardous  buildings, 
within  ten  rods  of  the  assured  buildings  at  the  time  of  the  in- 
surance, were  not  mentioned  or  described  in  the  plaintiffs' 
application  for  insurance ;  and  that  sitting  as  he  then  did,  at 
nisi  prius,  he  felt  bound  by  that  authority.  And  he  ruled  that 
upon  the  case  as  it  then  stood,  the  plaintiffs  were  not  entitled 
to  recover.  The  plaintiffs'  counsel  then  suggested  that  instead 
of  a  verdict  of  the  jury  for  the  defendants,  the  cause  take  the 
direction  of  a  nonsuit.  And  his  honor  said  that  it  might  as 
well  take  that  direction,  and  nonsuited  the  plaintiffs.  To 
which  decision  the  plaintiffs'  counsel  excepted ;  and  upon  a  bill 
of  exceptions  a  motion  was  now  made  for  a  new  trial. 

Duane  Brovnij  for  the  plaintiffs. 

H.  A.  Foster  4*  Wm.  J,  Hough,  for  the  defendants. 

By  the  Court,  Gridley,  J.  Although  the  application  in 
this  case  is  made  a  part  of  the  contract,  we  do  not  place  our 
decision  upon  the  ground  of  a  breach  of  warranty.  It  is  true 
we  regard  the  interrogatory  which  inquired  the  distance  of  the 
insured  premises  from  other  buildings,  if  less  than  ten  rods,  as 
calling  for  all  the  buildings  within  ten  rods,  although  the  lan- 
guage of  the  interrogatory  is  somewhat  different  from  that 
employed  in  the  forms  in  use  by  several  other  companies,  and 
upon  which  the  court  has  passed  in  several  reported  cases.  It 
was  manifestly  the  object  of  the  company  to  ascertain  the 
number  of  buildings  within  ten  rods,  and  their  distance  from 
the  buildings  insured.  The  applicant,  who  should  truly  state 
the  distance  of  the  nearest  building,  but  wholly  omit  to  state 
that  the  latter  was  adjacent  to  another  of  a  very  hazardous 
character,  as  a  powder  mill,  would  clearly  withhold  valuable 
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information,  which,  with  a  prudent  officer,  would  doubtless  be 
decisive  against  accepting  the  risk.  It  is  difficult,  however,  to 
maintain,  that  an  answer  stating  the  nearest  buildings,  merely, 
without  professing  to  do  more,  would  amount  to  a  warranty 
that  there  were  no  other  huildiiigs  within  the  given  distance. 
It  would,  however,  amount  to  the  withholding  of  information 
material  to  the  risk,  which  was  called  for  by  the  interrogatory. 
And  that  is  declared  by  the  court  in  the  case  of  Burritt  v.  The 
Saratoga  Mutual  Insurance  Co,  (5  Hill,  191,  192,)  to  be  a 
defence  to  an  action  on  the  policy. 

After  stating  the  rule  which  prevails  in  cases  of  marine  insur- 
ance, and  distinguishing  it  from  that  which  is  applicable  to  policies 
of  insurance  against  fire,  Judge  Bronson  says :  "  It  is  therefore 
the  practice  with  companies  that  insure  against  fires,  to  make 
inquiries  of  the  assured  concerning  all  matters  that  are  material 
to  the  risk,"  and  he  then  adds,  ''  when  called  on  to  speak,  he  is 
bound  to  make  a  full  and  true  representation  concerning  all 
matters  brought  to  his  notice,  and  any  concealment  will  have 
the  like  effect  as  in  case  of  a  marine  risk.  It  is  not  necessary 
for  the  purpose  of  avoiding  the  policy,  to  show  that  any  fraud 
was  intended ;  it  is  enough  that  information  material  to  the 
risk  was  required  and  withheld." 

If  this  be  law,  then  we  think  that  the  omission  of  the  plain- 
tiffs to  inform  the  company  of  several  buildings  within  the 
distance  of  ten  rods  from  the  premises  insured,  one  or  more  of 
which  was  of  the  most  hazardous  description,  furnishes  a  de- 
fence to  this  action. 

It  is  argued  that  when  the  company  perceived  that  the 
answer  to  the  interrogatory  was  not  a  full  one,  its  officers  might 
have  demanded  a  further  answer,  or  declined  to  take  the  risk. 
We  are  unable  to  say  whether  the  company  regarded  the 
answer  as  a  full  response  to  the  question  or  not ;  at  all  events, 
upon  the  authority  of  the  case  above  cited,  the  applicants 
having  been  inquired  of,  were  bound  to  give  a  full  answer,  and 
to  withhold  no  information  fairly  called  for,  at  the  peril  of 
forfeiting  all  rights  under  the  policy ;  and  this,  whether  the 
withholding  of  such  information  was  fraudulent  or  not    If  this 
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principle  is  to  be  overruled,  it  must  be  done  by  the  court  of 
appeals.  This  is  the  ground  on  which  the  motion  for  a  nonsuit 
was  granted  at  the  circuit,  and  it  is  the  principle  on  which  we 
deny  the  application  for  a  new  trial 

New  trial  denied. 


Same  Term*    Before  the  same  Justices. 
DooLiTTLE  VS.  SouTHWoRTH  and  others. 

Where  an  aisignment,  macle  by  insolvent  debtors,  of  thdr  property,  for  the  benefit 
of  their  erediton,  contained  a  daoee  directing  the  awgnee  to  pay,  in  the  fimt  claas 
of  debts,  every  swm  of  money  owing  by  tiu  assignors^  whether  then  dae  or  to  be- 
come due  and  payable  thereafter,  for  which  D.  &  F.  were  endorsers  or  sureties, 
Slc.  Held,  that  under  this  provision  of  the  assignment,  persons  who  had  accepted 
and  paid  drafts  drawn  upon  them  by  the  assignors,  on  the  credit  of  property 
consigned  to  the  drawees  to  be  sold  on  commission,  and  which  drafts  had  been 
endorsed  by  D.  Sl  F.,  were  not  entitled  to  be  paid  the  amount  of  such  drafts,  out 
of  the  assigned  funds,  as  preferred  creditors  of  the  assignors. 

Held  alio  J  that  the  acceptors  of  the  drafts  were  to  be  considered  the  principal  debtors, 
and  the  drawers  only  the  sureties ;  and  that  consequently  the  assignors  were  not 
debtors  and  did  not  owe  the  sums  of  money  secured  by  the  drafts,  within  the  mean- 
ing of  the  provifion  in  the  assignment 

In  EauiTY.  This  was  an  appeal  from  a  decree  of  the  late 
vice  chancellor  of  the  fifth  circuit.  On  the  4th  of  January, 
1845,  Charles  Kathern  and  Harvey  Doolittle,  copartners  in  the 
mercantile  business  at  Herkimer,  under  the  firm  of  Kathern  & 
Doolittle,  being  indebted  to  various  i)ersons  and  in  various 
amounts,  beyond  their  ability  to  pay,  made  an  assignment  of 
all  their  property,  real  and  personal,  to  the  complainant,  in 
trust  for  the  payment  of  the  debts  owing  by  the  said  firm,  in 
the  order  and  manner  therein  particularly  mentioned.  The 
complainant  having  accepted  the  trust,  filed  his  bill  in'  this 
cause  against  the  defendants,  creditors  of  Kathern  &  Harvey, 
and  interested  in  the  assignment,  and  in  the  property  and  efiects 
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thereby  conveyed,  and  claiming  to  come  within  the  preferred 
classes  of  creditors,  alleging  that  by  reason  of  the  large  ajnoudt 
and  complex  nature  of  several  of  the  accounts  and  claims  made 
and  held  by  them  against  Kathern  &  Doolittle,  and  the  intri- 
cacy of  the  various  transactions  set  forth,  and  the  various  and 
conflicting  claims  that  might  be  made  against  the  complainant 
as  such  assignee,  in  respect  to  the  trust  property,  the  safety  of 
the  complainant  and  the  interest  of  the  said  creditors  required 
that  the  accounts  should  be  taken  and  settled,  and  the  pro- 
ceeds of  the  trust  property  be  paid  over,  by  the  direction  and 
under  the  authority  of  the  court  of  chancery.  The  bill  then 
prayed  for  an  order  of  reference  for  taking  a  statement  or  set- 
tlement of  the  accounts,  and  all  disputed  claims  against  the 
trust ;  that  the  assignment  might  be  confirmed,  and  the  debts 
provided  for  in  the  first  and  second  classes  thereof  might  be 
determined  by  the  decree  of  the  court ;  that  the  complainant's 
compensation  as  trustee  or  assignee  might  be  adjusted  and  set- 
tled ;  and  that  the  trust  property  might  be  disposed  of  and 
converted  into  money,  under  the  authority  and  direction  of  the 
court ;  that  the  court  would  make  such  orders  and  decrees  for 
the  disposition  of  the  proceeds  thereof,  and  the  order  of  the 
payment  of  the  creditors,  as  might  be  proper ;  and  that  the 
complainant  might  be  discharged  from  his  trust,  &c.  The  bill 
was  taken  as  confessed  as  to  the  defendants  Paul  Custer,  Lu- 
the/  Hall  and  Henry  G.  Harter.  The  other  defendants  ap- 
peared and  put  in  answers ;  and  the  cause  was  heard,  as  to 
them,  upon  pleadings  and  proofs. 

The  vice  chancellor  made  a  decree  determining  as  to  the 
rights  of  the  several  creditors  of  Kathern  &  Doolittle,  under 
the  assignment,  and  directing  the  order  and  manner  in  which 
their  debts  should  be  paid ;  and  directing  a  reference  to  a  mas- 
ter to  take  and  state  the  accounts  between  the  complainant  as 
trustee,  and  the  trust  estate.  By  this  decree  it  was  determined 
tha(  the  defendants  Southworth  and  Beach  held  no  debt  or 
demand  against  the  assignors,  provided  for  in  the  first  four 
classes  mentioned  in  the  assignment;  and  the  complainsint 
was  directed  to  pay  to  them  no  part  of  the  funds  realised  by 
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him  under  the  assigament,  until  be  should  have  first  paid  all 
the  debts  and  demands  provided  for  in  the  first  four  classes 
mentioned  therein.  The  defendants  Southworth  and  Beach 
appealed  from  that  decree. 

W*  4*  C  Tracy^  for  the  appellants. 


C.  H.  Doolittle^  respondent,  in  person. 

After  hearing  counsel  for  the  respective  parties,  upon  the 
appeal, 

The  Court  unanimously  afiirmed  the  decree  appealed  from, 
for  the  reasons  stated  by  the  vice  chancellor  in  the  opinion 
delivered  by  him  on  deciding  the  cause;  which  opinion  they 
adopted  as  their  own.    It  is  as  follows : 

P.  Gridley,  V.  C.  The  biU  was  filed  by  the  complainant 
in  this  cause,  to  determine  the  conflicting  claims  of  several  of 
the  parties  interested  in  the  provisions  of  the  assignment  men- 
tioned in  the  pleadings  and  proofs ;  to  obtain  the  directions  of 
the  court  in  relation  to  the  disposition  of  the  tmst  funds  among 
the  several  claimants;  and  to  close  the  trust  as  to  all  the 
parties  to  this  suit,  so  as  to  bar  their  right  hereafter  to  question 
the  manner  in  which  the  proceeds  of  the  assignment  shall  be 
distributed.  The  creditors  who  are  interested  in  the  fifth  pro* 
vision  in  the  assignment,  have  not  been  made  parties  to  the 
bill,  for  the  reason,  as  mentioned  in  it,  that  they  are  very 
numerous,  and  that  after  satisfying  the  parties  preferred  in  the 
preceding  classes,  there  can  in  no  event  be  a  surplus  in  which 
they  will  have  a  right  to  participate.  No  decree  therefore  to 
be  made  in  the  cause,  wiU  conclude  or  in  any  manner  afiect 
their  rights. 

It  is  suggested  that  Luther  Hall,  who  is  made  a  party,  and 
who  has  suffered  the  bill  to  be  taken  as  confessed,  has  obtained 
a  verdict  against  Farmer  &  Doolittle,  as  sureties  or  guarantors 
of  a  debt  of  the  assignors,  Kathem  &  Doolittle ;  and  therefore 
that  although  Farmer  d&  Doolittle  insist  that  they  are  not 
sureties,  and  intend  to  take  the  q>inion  of  the  supreme  court 
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thereon,  they  ought  to  be  protected  under  the  provision  for  the 
first  class  of  creditors  in  the  said  assignment,  in  the  event  that 
the  court  shall  adjudge  them  to  be  liable.  To  effect  that 
purpose,  the  decree  may  allow  a  sufficient  amount  of  the  trust 
funds  to  be  retained  to  meet  the  contingency  of  this  claim, 
being  held  to  be  one  which  belongs  to  the  first  class  of  debts  to 
be  paid.  The  defendant,  Latbrop  P.  Stafford,  has  put  in  an 
answer,  and  claims  to  be  preferred  ;  but  the  proof  has  sustained 
the  averment  of  the  bill,  that  he  was  not  only  not  a  preferred 
creditor,  but  not  a  creditor  of  the  assignors  at  all ;  and  of  course 
not  entitled  to  any  part  of  the  proceeds  of  the  assignment 

The  most  important  question  in  the  case,  however,  arises 
upon  a  claim  set  up  by  the  defendants,  Southworth  &>  Beach, 
to  have  a  demand  which  they  insist  they  have  established 
against  Kathern  &  Doolittle,  paid  out  of  the  assigned  funds, 
under  the  provision  in  favor  of  the  class  of  creditors  first  pre- 
ferred in  the  assignment  Kathern  ic  Doolittle  were  country 
merchants  and  dealers  in  produce,  residing  and  doing  business 
in  Herkimer  county.  The  defendants  were  commission  mer- 
chants and  dealers  in  produce,  in  New- York.  During  the 
season  of  1844,  the  firm  of  Kathern  &  Doolittle  transmitted  to 
the  defendants,  from  time  to  time,  large  quantities  of  cheese,  to 
be  sold  on  commission,  and  by  an  agreement  between  the 
respective  parties,  drew  upon  them,  and  the  drafts  so  drawn 
were  accepted  on  the  credit  of  the  property  thus  placed  in  their 
hands.  The  defendants  claim  a  balance,  upon  a  just  state- 
ment of  the  account,  of  about  ^1900  to  exist  in  their  favor,  by 
reason  of  the  acceptance  and  payment  of  drafts  for  the  firm  of 
Kathern  &  Doolittle,  exceeding  by  that*  amount  the  net  pro- 
ceeds of  their  sales.  This  sum,  I  think,  should  be  diminished 
by  deducting  one  draft  for  $400,  which  was  accepted  on  the 
individual  account  of  one  of  the  members  of  the  firm,  without 
the  consent  of  the  other  member  of  the  firm,  and  with  the 
knowledge  that  it  was  in  fact  a  transaction  for  the  benefit  of 
the  individual  who  presented  it,  and  which  was  not  charged  m 
the  account  of  the  firm,  at  the  time.  I  also  think  the  loss  8a»* 
toined  on  the  lot  of  oheese  sold  in  Philadelphia  should  be  home 
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by  the  dfiftndaats.  The  defendants'  place  of  businevs  was  in 
New- York,  and  the  cheese  was  designed  for  the  New*YoriE 
market,  and  it  must  be  implied  as  a  part  of  the  agreement  of 
the  parties,  that  the  cheese  was  to  be  sold  there.  I  think  this 
is  a  necessary  conclusion,  in  the  absence  of  any  assent  of  the 
owners,  and  of  any  proof  of  a  general  usage  of  the  trade  to  send 
to  other  markets  goods  thus  received  to  be  sold  on  commission. 
And  the  witness.  Carter,  comes  far  short  of  proving  any  such 
usage.  The  difference,  therefore,  between  the  sum  realized 
in  Philadelphia  and  the  market  price  of  such  an  article  as  this 
in  New- York,  at  the  time,  should  be  deducted  from  the  balance 
clAmed  by  the  defendants.  It  appears,  also,  that  the  drafts 
accepted  and  paid  by  the  defendants,  which  they  insist  are  em;- 
braced  in  the  class  of  debts  first  preferred,  were  respectively  for 
$200,  $900  and  $1000,  drawn  by  Kathem  &  Doolitde  on 
Southworth  &  Beach,  under  the  agreement  aforesaid,  endorwd 
by  Farmer  &  Doolittle,  discounted  at  the  Oneida  Bank,  imme> 
diately  transmitted  to  the  defendants,  and  by  them  accepted 
and  returned  to  the  bank,  It  also  appears,  that  when  the  first 
two  of  the  said  drafts  were  drawn  and  accepted  and  paid,  the 
defendants  had  in  their  hands  sufficient  funds  to  pay  all  their 
existing  liabilities  for  Kathem  d&  Doolittle.  The  same  fact  is 
true  of  the  $1000  draft,  except  as  to  a  sum  of  less  than  one 
half  of  its  amount.  There  can  be  no  pretence,  therefore,  that 
these  defendants  were,  as  to  their  drafts  thus  accepted  and  paid, 
(with  the  exception  above  mentioned  of  the  $1000  draft,)  in  any 
sense  accommodation  acceptors  for  Kathem  &  Doolittle.  The 
discount  and  acceptance  of  these  bills,  transferred  to  the  bank 
by  intendment  of  law- the  funds  in  the  hands  of  the  defendants, 
on  the  credit  of  which  they  were  accepted.  But  even  notwith- 
standing  an  actual  over-draft  and  an  actual  balance  ultimately 
found  against  the  drawers  of  a  bill,  under  circumstances  pre- 
cisely similar  to  the  facts  in  this  case,  it  has  been  solemnly 
adjudged  in  the  case  of  BagnaU  v.  Andrews^  (7  Bing.  217,) 
that  the  acceptor  could  not  be  r^arded  as  an  accommodaUoa 
acceptor,  so  as  to  render  the  drawer  an  incompetent  witness 
en  the  ground  that  he  was  the  principal  debtor,    j^  also  ap- 
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pean,  thai  the  defendants  were  and  are  in  good  credit,  and 
that  when  the  assignment  was  made,  on  the  4th  of  Januarjr, 
1846,  it  was  supposed  by  the  assignors,  that  there  would  be  a 
balance  due  to  them  from  the  defendants,  and  that  the  defen- 
dants were  solvent  and  able  to  pay  such  balance. 

We  now  come  to  the  question  whether  the  defendants  are 
entitled  to  have  this  balance,  whatever  it  may  be,  against  the 
firm  of  Kathern  &  Doolittle  paid,  as  being  embraced  within 
the  class  of  demands  first  preferred  in  the  assignment.  The 
clause  under  which  this  claim  is  made  is  in  the  following 
words :  ''  Second.  To  pay,  satisfy  and  discharge  all  and  every 
sum  of  money  owing  by  said  firm,  whether  the  same  haslet 
become  due  and  payable,  or  is  to  become  due  and  payable 
hereafter,  for  which  Harvey  W.  Doolittle  and  John  Farmer  are 
endorsers  or  sureties,  or  in  any  way  bound  for  the  accommoda- 
tion of  said  firm,  whatever  may  be  the  form  of  the  security,  and 
whether  the  said  Harvey  W.  and  John  are  jointly  or  separately 
liable  for  the  same,  and  whether  they,  or  either  of  them,  are 
liable  alone  or  together,  and  with  any  other  person  or  persons." 
It  is  manifest  that  a  demand  to  be  embraced  in  this  provision, 
must  be,  first,  a  sum  of  money  owing  by  Kathern  &  Doolittle ; 
and  secondly,  it  must  be  a  demand  for  which  '^  Farmer  &  Doo- 
little are  endorsers  or  sureties,  or  bound  for  the  accommodation 
of  Kathern  &  Doolittle.''  These  two  conditions  being  satisfied, 
then,  indeed,  it  is  declared  to  be  immaterial  whether  the 
demand  is  due  and  payable,  or  is  to  become  so  thereafter,  and 
also  in  what  manner  or  by  what  form  of  security  they  were  so 
bound,  or  whether  jointly  or  severally  or  with  third  persons. 
Now,  were  the  "  sums  of  money"  secured  by  the  three  drafts 
above  mentioned,  owing  by  Kathern  &  Doolittle  ?  Looking 
to  the  rights  and  obligations  of  the  parties  to  these  drafts, 
Southworth  &  Beach,  the  acceptors,  are  by  the  settled  rule  of 
law,  applicable  to  commercial  paper,  the  principal  debtors  ;  so, 
too,  we  have  seen,  that  regarding  only  the  just  and  legal  rights 
of  the  parties,  irrespective  of  the  rule  just  referred  to,  the  defen* 
dants  were  the  principal  debtors,  and  Kathern  d&  Doolittle 
suretiesi  lyerely.    And  so  strictly  is  this  rule  of  relative  liabiliijr 
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maintaiDed,  that  in  an  action  by  the  holder  against  these  de- 
fendants as  acceptors,  Kathem  &  Doolittle  would  be  competent 
witnesses  for  the  latter,  even  without  a  release.  {See  7  Bing. 
217,  before  cited,  and  also  16  John.  Rep.  467 ;  17  Id.  170 ;  1 
Denio,  116.)  These  cases  incontrovertibly  establish  the  posi- 
tion, that  Kathem  &  Doolittle  were  never  the  debtors,  and 
that  they  never  ^^owed^^  the  moneys  secured  by  these  drafts; 
that  they  were  mere  endorsers,  contingently  liable  on  the  hap- 
pening of  certain  conditions.  A  discharge  under  the  insolvent 
laws,  before  they  became  fixed,  would  have  been  no  bar  to  an 
action  against  them  on  their  endorsement,  for  the  reason,  that 
no  debt  was  then  in  existence  which  could  be  discharged.  {See 
also  on  this  point  1  Hiirs  Rep.  507 ;  5  Id.  160 ;  3  Kenfs 
Com.  86.)  We  see  from  these  principles  and  authorities,  that 
by  the  legal  rule,  Kathern  &  Doolittle  were  not  "  debtors  /'  in 
other  words,  that  they  did  not  owe  the  sums  of  money  secured 
by  the  bills  in  question.  Nor  did  they  "  ow(?^  this  money  in 
the  popular  sense  of  the  word.  A  man  is  said  to  "  otre"  a  sum 
of  money,  when  he  is  absolutely  and  unconditionally  bound  to 
pay  it ;  not  when  he  is  contingently  and  conditionally  liable  to 
pay  it  on  the  happening  of  some  future  event.  One  guaranties 
the  payment  of  a  sum  of  money  due  from  A.,  a  principal  debtor, 
provided  the  debtor  does  not  pay  it  by  a  given  day,  and  on  due 
demand  and  notice.  Can  it  be  maintained  that  the  endorser 
"  owes^^  the  money  ?  Again,  the  attorney  is  responsible  for  the 
costs  to  the  amount  of  $100,  in  the  event  that  his  non-resident 
client  fails  in  the  suit  and  does  not  pay.  Is  he  a  debtor,  and 
does  he  "  ot^e"  the  costs  before  the  contingency  happens  ?  No 
one  will  maintain  such  a  proposition.  If  I  am  right  in  this 
view  of  the  question,  the  demand  of  the  defendants  can  in  no 
wise  be  said  to  have  been  (when  this  assignment  was  made)  a 
^^sum  ofmoney*^  owing  by  Kathern  &  Doolittle,  and  therefore 
was  riot  embraced  in  the  provisions  of  the  assignment  under 
which  it  is  claimed ;  notwithstanding  that  provision  was  in- 
tended to  provide,  as  the  counsel  rightly  argues,  for  certain 
specified  debts  and  securities,  rather  than  for  individual 
creditors. 
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The  counsel  for  the  defendants,  however,  iDsists  that  th« 
wordsj  the  meaning  and  interpretation  of  which  I  have  been 
considering,  should  receive  a  larger  and  more  liberal  construe* 
tion,  so  as  to  embrace  all  demands  on  which  Farmer  6c  Doolittle 
were  liable,  as  sureties  for  Kathern  &  Doolittle,  whether  these 
demands  were  the  proper  debts  of  Kathern  &  Doolittle  or  not, 
and  whether  the  principal  debtors  were  able  to  pay  or  not. 
Why,  I  ask,  should  such  a  construction  be  given  to  these  words? 
If  it  be  said  that  the  ultimate  object  of  giving  the  preference  ia 
question,  was  to  secure  Farmer  &,  Doolittle  against  any  possible 
loss  from  any  possible  undertaking  on  the  part  of  Kathern  &  Doo- 
little, and  that  such  a  construction  was  necessary  to  effect  this 
general  and  ultimate  intention  of  the  assignors,  there  are  several 
answers  to  this  position.  (1.)  It  is  by  no  means  certain  that  the 
assignors  intended  to  secure  Farmer  &  Doolittle  {gainst  any 
liabilities,  except  the  proper  debts  of  the  failing  firm.  It  may 
well  be  supposed  that  they  had  the  common  desire  of  failing 
debtors,  that  their  property  should  be  first  devoted  to  the  payment 
of  their  "  otm"  debts,  rather  than  to  discharge  their  liabilities 
for  third  persons.  (2.)  Again,  granting  that  their  intention 
wtzs  to  secure  Farmer  &  Doolittle  against  any  ultimate  loss ; 
that  end  would  be  perfectly  attained  by  giving  the  provision  in 
question  what  I  regard  as  its  legitimate  construction.  Take 
the  present  case  for  an  example,  and  grant  that  Farmer  &,  Doo- 
little should  be  sued  by  the  holders  and  be  compelled  to  pay  these 
drafts,  their  right  of  recovery  over  against  these  defendants  on 
the  drafts  would  be  ample  and  perfect.  (3.)  Again,  if  it  were 
desired  to  secure  Farmer  &  Doolittle  against  any  ultimate  loss, 
and  from  the  supposed  insolvency  of  the  defendants,  had  such 
a  loss  been  anticipated,  the  assignors  could  easily  have  provided 
that  Farmer  &  Doolittle  should  be  indemnified  in  the  event  of 
any  ultimate  loss  by  them,  occasioned  by  the  failure  of  other 
prior  parties  to  the  bill,  without  devoting  this  property  to  the 
absolute  payment  of  the  debts  of  third  persons.  I  cannot  see, 
therefore,  any  good  reason  for  giving  the  phraseology  in  quea* 
tion  any  other  than  its  ordinary  and  obvious  meaning. 

But,  it  seems  to  me,  that  there  are  very  strong  reasons  against 
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the  coutruction  contended  for  by  the  defendants'  counsel  The 
great  object  to  be  attained  in  the  construction  of  written  instru- 
ments, is  to  ascertain  the  irUentum  of  those  who  made  them ; 
and  one  rule  laid  down,  is  to  follow  the  natural  and  obvious 
meaning  of  the  words  and  phrases.  By  that  rule  I  have  shown, 
I  think,  that  the  defendants'  construction  is  an  erroneous  one. 
Let  us,  however,  look  at  the  situation  of  the  assignors  when 
they  made  the  assignment,  and  the  circumstances  connected 
with  their  condition,  and  thus  endeavor  to  ascertain  their  inten* 
tion  in  the  clause  in  question.  We  are  entitled  to  do  this  in 
analogy  to  the  rule  laid  down  by  Mr  Wigraro  for  the  Construc- 
tion of  Wills.  (  Wigram  on  Extr.  Ev,  69,  138,  cited  2  G  ^ 
ERlts  NoteSj  1399.)  '^  Every  claimant  (says  this  author)  has  a 
right  to  require  that  a  court  of  construction,  in  the  execution  of 
its  oflSce,  shall,  by  means  of  extrinsic  evidence,  place  itself  ia 
the  situation  of  the  testator,  the  meaning  of  whose  language  it 
is  called  on  to  declare."  Then  follows  the  remark  of  the  editors 
that  there  is  no  distinction  between  wills  and  other  written 
instruments,  in  this  respect,  as  there  manifestly  can  be  none. 
When  Kathern  &,  Doolittle  made  this  assignment,  they  were 
insolvent,  owing  large  debts  and  many  creditors,  and  having 
considerable  means  which  they  wou^  naturally  desire  should 
be  applied  to  the  payment  of  their  debts,  and  in  such  a  manner 
that  in  the  event  of  a  deficiency,  some  sureties  or  creditors 
should  be  preferred.  They  would  naturally  desire,  as  I  have 
already  said,  that  their  property  should  first  be  devoted  to  the 
payment  of  their  own  debts  in  preference  to  those  of  other  per- 
sons, especially  if  that  could  be  done  {as  it  was  done)  in  this 
case,  without  subjecting  any  of  their  friends  who  are  sureties  for 
them,  to  ultimate  loss.  Again,  they  would  desire  such  of  their 
friends  as  were  sureties  for  their  own  debts,  to  be  preferred  to 
creditors  at  large.  This  wa^  done  by  the  provision  in  question. 
Again,  they  would  naturally  desire  that  others,  who,  on  account 
of  relationship,  or  because  their  debts  were,  for  any  cause,  deemed 
more  worthy  than  thoee  of  their  general  creditors,  should  be 
fint  paid.  They  did  this  in  the  provision  for  Hm  second  and 
third  oltstts  of  debu  provided  for.    It  appear%  therefore,  that 
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by  giving  this  clause  which  we  are  discusslDg,  the  interpretation 
I  have  assigned  to  it,  we  impute  to  the  assignors  just  such  an 
inte?it  as  would  naturally  influence  them  under  the  very  cir- 
cumstances under  which  they  acted. 

Now  let  us  see  what  they  must  have  intended  to  do  with  this 
property,  if  we  impute  to  them  the  intent^  and  to  the  words  they 
have  employed  the  interpretation  which  the  defendants  contend 
for.  They  must  have  intended  that  the  three  drafts  mentioned, 
amounting  to  $2100,  should  be  paid  out  of  the  first  proceeds  or 
avails  of  their  property,  in  preference  to  and  in  exclusion  of 
many  of  the  most  sacred  of  their  own  debts,  and  those  of  their 
own  friends  and  relations,  who  were  not  only  creditors  but 
sureties ;  and  what  was  this  demand  and  whose  was  the  debt, 
for  the  payment  of  which  their  brother  and  their  neighbors  who 
were  sureties  without  consideration,  were  to  be  postponed  and 
sacrificed  ?  It  was  in  the  first  place  not  a  debt  for  which  they 
were  primarily  liable ;  it  was  a  debt  which  they  and  others 
supposed  did  not  belong  to  them  to  pay,  and  never  would,  for 
they  believed  the  defendants  indebted  to  them  ;  it  was  also  a 
debt  of  the  defendants,  which  they  were  not  only  bound  prima- 
rily to  pay,  but  which  they  were  entirely  able  to  pay,  and  which 
the  assignors  had  no  rea^pn  to  doubt  they  would  pay,  at  the 
maturity  of  the  drafts ;  and  finally,  it  was  a  debt  upon  which 
they  did  not  believe,  and  had  no  reason  to  believe,  that  Farmer 
&,  Doolittle  would  ever  be  made  liable,  much  less  exposed  to 
any  ultimate  loss. 

I  now  ask,  in  the  light  shed  upon  this  question,  by  putting 
ourselves  in  the  position  of  the  assignors  when  they  executed 
this  assignment,  what  possible  motive  could  operate  upon  them 
to  adopt  a  phraseology  which  should  distinctly  expiiess  the 
intention  of  devoting  the  first  proceeds  of  their  ruined  fortunes 
to  the  payment  of  a  debt  of  the  defendants,  which  they  were 
supposed  to  be  liable,  able  and  willing  to  pay  ?  If  no  reasonable 
motive  can  be  assigned,  then  I  think  we  should  not  depart  from 
the  ordinary  and  natural  interpretation  of  the  provision  in 
question,  sn^  impute  an  intent  to  the  assignors,  the  very  sup- 
position of  whidk  is  in  the  highest  degree  improbable  and  absurd. 
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I  cannot)  therefore,  assent  to  the  construction  which  the  defen- 
dants' counsel  thinks  is  the  true  one. 

The  decree  must  be  framed  fn  accordance  with  the  conclu^ 
fions  expressed  in  thisopinioUt 


Erie  General  Term,  February,  1848.    Hoyt^  MvfUtt^  and 

Marvin^  Justices. 

De  Witt  va,  Burnett. 

^  statute  of  one  state 'cannot  create  a  lien  on,  or  appropriate,  property  in  another 
state,  nor  provide  any  mode  of  proceeding,  which  will  give  such  an  effect  to  an 
extra-territorial  transaction. 

The  atatcite  of  Ohio,  providing  for  the  collection  of  dainui  against  steamboats  and 
other  water  craft,  and  authorizing  proceedings  against  them  by  name,  passed  Feb. 
26,  1840,  it  seems  was  intended  to  apply  to  claims  accruing  within  that  sti^te ;  and 
as  well  by  its  terms,  as  by  the  principles  which  govern  the  construction  of  all 
statutes,  is  applicable  only  to  such  claims. 

Where  a  citizen  of  this  state  has  a  demand  against  the  owneie  of  a  vessel,  fbr  sap* 
plies  famished  here,  but  which  den^and  is  not  a  lien  on  the  vessel,  by  oar  statuteSi 
he  cannot  follow  the  vessel  to  Ohio,  and  seize  and  sell  her  for  sucl)  demand  under 
the  statute  of  that  state,  and  thereby  divest  the  owner  who  purchased  after  the 
demand  accrued  but  before  the  seizure,  of  his  title  to  the  vessel ;  unless  he  is  made 
a  party  to  the  proceeding  in  Ohio. 

The  judgment  upon  the  proceedings  against  the  vessel  ip  Ohio  in  such  case,  is  no 
evidence  against  the  owner  here,  in  an  action  broughjt  by  a  purchaser  of  the  vessel 
before  seizure,  to  Recover  damages  for  his  eviction  by  the  seizure. 

This  was  an  action  of  covenant,  tried  at  the  Erie  circuit  in 
January,  1847,  and  was  brought  here  by  a  bill  of  exceptions ; 
which  shows,  that  on  the  28th  day  of  July,  1841,  at  Buflalo, 
Burnett,  the*  defendant,  sold  and  deUvered  to  De  Witt,  the 
plaintiff,  three-eighths  of  the  brig  Queen  Charlotte,  and  gave 
the  plaintiff  a  covenant  by  which  he  (Burnett)  in  consideration 
of  one  dollar  to  him  in  hand  paid  by  the  plaintiff,  covenanted 
and  agreed  to  pay  off  and  discbarge,  within  ten  days  from  thai 
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4at6,  ail  debt%  eUims^  and  Ueiis,  then  existing  against  iba  w$Hi 
brig,  whiob  bad  been  conCractod  since  the  ]7ih  day  of  May 
preceding,  and  that  he  would  fully  indemnify  and  save  barm* 
less  the  juiid  plaintiff,  from  all  damagea^  costs,  and  charges  on 
account  of  such  debts,  claims  or  liens.  Atwater  60  Williams, 
inerchant3  in  Buffalo,  at  that  time  had  an  account  for  supplies 
and  provisions  furnished  for  the  brig  while  she  was  in  Buffalo, 
at  Burnett's  request,  and  while  he  had  possession  of  the  brig ; 
on  which  there  was  due  about  $97.  This  account  not  being 
paid,  Atwater  &,  Williams,  in  June,  1842,  sent  their  demand  to 
Ohio,  and  proceeded  for  the  collection  of  it,  against  the  brig, 
under  a  statute  of  that  state,  passed  February  26,  1840,  entitled 
<<  An  act  providing  for  the  collection  of  claims  against  steam- 
boats and  other  water  craft;  and  authorizing  proceedings 
against  them  by  name."  The  proceedings  in  the  court  of  com- 
mon pleas  of  Cuyahoga  county,  Ohio,  under  the  said  act,  resulted 
in  a  judgment  in  favor  of  Atwater  60  Williams  against  the  brig 
by  name,  for  $118,72  damages  and  costs.  The  plaintiff  now 
seeks  to  recover  of  the  defendant  the  amount  of  this  judgment, 
upon  the  ground  that  it  was  a  debt,  claim,  or  lien  against  the 
brig,  within  the  meaning  of  the  said  covenant,  and  against 
which  the  defendant  was  bound,  by  his  said  covenant,  to  in- 
demnify the  plaintiff.  On  the  trial,  the  plaintiff  proved  the 
making  of  the  covenant  above  set  forth ;  that  at  the  time  of 
taking  the  covenant,  he  purchased  three-eighths  of  the  said 
brig,  and  took  possession  thereof,  by  his  agent.  He  also  pro- 
duced in  evidence  exemplified  copies  of  the  said  statute  of  Ohio, 
and  of  the  proceeding  and  judgment  against  the  brig,  in  the 
court  of  common  pleas  of  Cuyahoga  county.  He  then  proved 
that  Atwater  &  WiUiams,  in  1841,  traded  together  as  partners 
in  Buffalo,  in  the  state  of  New- York ;  that  between  the  15th 
day  of  May  and  the  fore  part  of  July  in  that  year,  they  furnish- 
ed  supplies  for  the  brig,  to  the  amount  of  Qeai4y  $200,  and 
charged  them  to  the  vessel ;  that  more  than  $100  of  the  account 
was  made  after  the  17th  day  of  May.  That  the  defendant 
paid  $100  on  the  account,  which  left  a  balance  of  sJxmt  $97, 
which  the  defendant  frequently  promised  to  pay.    That  th« 
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account  was  for  articles  fumislMd  the  bi%,  and  were  proper  for 
ber  use.  That  the  defendant  was  in  possession  of  the  vessel 
during  the  time  the  account  was  accruing.  The  defendant 
proved  that  during  the  month  of  July,  1841,  the  said  brig  con* 
•tantly  ran  between  Buflalo  in  the  state  of  New- York,  and 
Cleveland  in  the  state  of  Ohio,  going  to  and  from  each  of  those 
places,  and  that  it  usually  took  six  days  to  perform  a  trip.  The 
proof  being  closed,  the  defendant's  counsel  request^  the  judge 
to  charge  the  jury  upon  several  matters  embracing  the  follow- 
ing  propositions:  (1.)  That  if  the  account  of  AtWat^  &  Wil- 
liaros  was  a  debt,  claim,  or  lien  against  the  brig,  by  the  laws 
of  this  state,  it  the  date  df  the  said  covdaant,  it  ceased  to  be  so 
when  she  left  the  state,  which  it  was  proted  she  did  do  in  July, 

1841,  after  the  claim  had  accrued.  (2;)  That  Atwater  &  Wil- 
liams' claim  having  arisen  in  thid  state,  it  could  not  form  the 
basis  of  proceedings  in  Ohio,  under  the  statute  of  February  98, 
1840i  (3*)  That  if  the  judicial  proceedings  in  Ohio  did  create 
a  lien  on  the  said  brig,  the  lien  did  not  attach  until  the  vessel 
was  seized  under  such  proceedings,  which  was  not  till  June, 

1842,  and  therefore  the  lied  was  not  an  existing  one,  at  the  date 
of  th^  covenant.  (4.)  That  the  proceedings  of  the  court  of 
totttmon  pleas  in  Ohio,  as  appears  by  the  record,  were  void  for 
the  want  of  the  preliminary  proceedings  to  give  the  court  juris- 
diction over  the  subject  matter  of  the  suit,  such  as  the  oath  of 
indebtedness,  a  statement  of  the  plaintiff's  claim,  d&c.  as  required 
by  the  statute.  All  which  the  judge  refused  to  charge,  and  he 
instructed  the  jury,  that  the  court  of  common  pleas  of  Cuyahoga 
county,  Ohio,  being  a  court  of  general  jurisdiction,  the  record 
Was  presumptive  evidence  of  the  regularity  of  its  proceedingSf 
to  obtain  jurisdiction  of  the  particular  case,  and  that  tbd  record 
was  also  prima  fcude  evidence  of  the  amount  of  Atwater  A 
Williams'  claim  against  the  brig,  though  that  fact  was  proved 
by  other  evidence.  The  judge  therefore  directed  the  jury  to  find 
a  verdict  for  the  plaintiff,  for  the  amount  of  the  judgment  retH 
dered  in  the  Cuyahoga  <ktaimon  pleas,  against  the  said  brig, 
with  the  interest  tbefeon;  To  M  which  decisions,  charfu 
and  directionsj  th6  oonnsel  for  the  deHmdant  exedpted^ 
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B,  L.  Bessiac,  for  the  plaintiff. 
jK  O.  Haven,  for  the  defendant 

Bjf  the  Court,  Mullett^  J.  It  is  not  necessary  to  consider 
tbefirst  proposition  upon  which  the  judge  was  requested  to  charge 
the  juryv  The  plaintiff  did  not  put  his  right  to  recover  in  the 
conunon  pleas  of  Cuyahoga  county,  on  the  ground  that  Atwa- 
ter  &  WilUams'  account  was  a  lien  on  the  brig,  by  the  laws  of 
this  state;  nor  did  he  pretend  that  the  courts  of  Ohio  assumed 
to  enforce  this  claim,  as  a  lien  under  our  statute.  It  was  not 
denied  that  if  the  accouot  of  Atwater  &  Wiiliartis  ever  was  a 
lien  under  the  laws  of  this  state,  it  ceased  to  be  so  when  the 
vessel  left  the  state.  (1  R.  S.  493^  §  2.)  Nor  does  the  defen- 
dant's third  point  include  any  proposition  which  answers  the 
assumed  principle  upon  which  the  plaintiff  founds  his  right  to 
maintain  this  suit.  He  does  not  claim  that  the  judicial  pro- 
ceedings in  Ohio,  alette  created  an  original  lien  in  favor  of  At- 
water d& 'Williams'  claim,  but  that  such  claim  was  in  existence 
at  the  date  of  the  covenant,  and  was  of  such  a  nature  that,  by 
the  remedial  laws  of  Ohio,  it  could  be  enforced  against  the 
vessel,  whenever  she  came  within  their  jurisdiction,  and  was  so 
enforced  and  the  plaintiff  thereby  deprived  of.  his  title,  or  obliged 
to  pay  the  judgment  against  the  brig  to  relieve  it.  The  true 
object  and  meaning  of  the  covenant  undoubtedly  was  to  guar* 
anty  to  the  plaintiff  a  good  title  to  the  brig,  free  from  all  exist- 
ing incumbrances  of  the  kind  mentioned^  and  to  indemnify 
him  against  such  incumbrances^  The  plaintiff,  therefore,  to 
maintain  his  action  for  a  breach  of  the  covenant,  must  prove 
that  he  had  been  damnified,  that  he  had  been  legally  evicted, 
or  compelled  to  pay  somethings  to  save  his  vessel  from  the  effect 
of  some  incumbrance  covenanted  against  Tbb  renders  it  ne- 
cessary to  inquire  whether  the  judicial  proceedings  in  Ohio  did, 
or  could,  legally  divest  or  endanger  the  plaintiff's  title  to  the 
brig,  or  in  other  words  could  damnify  him.  These  proceedings 
purported  to  be  under  a  statute  of  that  state,  the  first  section  of 
which  is  as  follows :  "  Be  it  enacted  by  the  general  assembly  of 


IM.]  tN  THE  SUPREME  COUET«  93 


De  Witt  V,  Bamett. 


the  State  of  Ohio,  that  steamboats  and  other  water  craft,  navi* 
gating  the  waters  within  or  bordering  upon  this  state,  shall  be 
liable  for  debts  contracted  on  account  thereof,  by  the  master, 
owner,  steward,  consignee,  or  other  agent,  for  materials,  supplies, 
or  labor,  in  th^  building,  repairing,  furnishing  or  equipping 
the  same,  or  due  for  wharfage  ;  and  also  for  damages  arising 
out  of  any  contract  for  the  transportation  of  goods  or  persons, 
or  injuries  done  to  persons  or  property  by  such  craft,  or  for  any 
damage  or  injury  done  by  the  captain,  mate,  or  other  officers 
thereof,  or  by  any  person  under  the  order  or  sanction  of  either 
of  them,  to  any  person  who  may  be  a  passenger,  or  hand 
on  such  steamboat,  or  other  water  craft,  at  the  time  of  the  in- 
fliction of  such  damage  or  injury."  And  by  the  second  section 
of  the  said  act,  ^*  any  person  having  such  demand  may  proceed 
against  the  owner,  or  owners,  or  roaster  of  such  craft,  or  against 
the  craft  itself"  There  are  other  sections  which  point  out 
more  particularly  the  mode  of  proceeding  against  the  craft  itself; 
but  the  act  makes  no  provision  for  giving  any  notice,  actual  or 
constructive,  of  the  said  proceeding  against  the  vessel,  to  the 
owners  or  officers,  or  agents  of  the  vessel,  or  any  other  person. 
The  proceedings  under  this  statute,  are  a  suit  against  the  vessel 
by  name,  commenced  by  attachment,  in  which  she  is  named  as 
defendant,  and  in  which  a  default  is  taken  against  her  by  name, 
for  not  appearing,  damages  are  assessed,  judgment  perfected,  and 
execution  issued  against  the  vessel.  The  whole  efficacy  of  the 
statute  consists  in  personifying  the  vessel,  and  making  her 
stand  responsible  in  her  own  name  for  all  claims  of  the  character 
described,  against  the  owner,  master,  mate,  steward,  consignee, 
or  other  agent  having  charge  of  the  vessel.  Read,  Justice,  in  the 
case  of  The  Caned  Boat  Hurens.  Simmons,{ll  Ohio  SepA56,) 
says,  <<  the  mischief  intended  to  be  remedied  was  the  difficulty 
in  collecting  debts  due  from  owners  of  boats,  for  articles  fur- 
nished  for  their  use,  and  for  the  recovery  of  damages  done  to 
persons  or  propeifty,  by  boats,  and  by  the  conduct  of  their  crews. 
The  difficulty  of  hunting  up  the  owners  of  the  boat,  induced  the 
legislature  in  all  cases  to  substitute  the  boat  in  their  stead,  and 
to  treat  her,  for  the  purposes  of  the  suit,  as  a  person,  and  to  sell 
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her  out  to  satisfy  the  jodgmeDt  which  might  be  recovered ;  aai 
further  to  make  the  boat  responsible' for  any  injury  done  to  any 
person,  or  property  on  board.  The  ease  with  which  persons 
navigating  our  waters  could  escape  legal  process^  avoid  the 
payment  of  debts  contracted  for  the  use  of  the  boat,  and  the 
impunity  with  which  persons  navigating  them,  could  inflict  in- 
juries upon  persons  or  property,  the  irresponsible  character^ 
oftentimes,  of  the  officers  and  crew,  the  difficulty  of  obtaining 
names,  and  identifying  persons,  induced  the  l^islature,  wisely^ 
to  make  the  boat  itself  responsible  for  the  pa3rment  of  all  debts, 
and  the  good  conduct  of  the  officers  of  the  boat."  Hitchcock^ 
Justice,  in  the  case  of  TTie  SteatrtboaU  Merchant  v.  Finley^  (10 
Ohio  Rep.  384,)  expressly  admits  that  under  this  statute,  the 
boat  is  liable  not  only  for  contracts,  but  for  torts,  and  may,  in 
a  proper  case,  be  charged  for  an  assault  and  battery,  by  one  of 
her  officers. 

It  does  not  appear  to  be'  judicially  settled  in  Ohio,  whether 
this  claim  against  a  vessel  is  to^  te  r^arded  as  a  lien,  or  not. 
The  statute  is  sometimes  spokett  of  as  merely  giving  a  new 
remedy,  and  in  other  cases  an  effeel  is  given  to  the  claim,  by 
the  statute,  very  similar  to  a  lien. 

Wood,  Justice,  in  the  case  of  Th^  Steamboai  Waverly  v^ 
Clements,  (14  Ohio  Rep.  28,)  delivering  the  opinion  of  ths 
court,  says,  "  It  is  certainly  imnecessary  to  decide  whether  the 
liabiliiy  of  the  boat,  for  debts  contracted  on  her  account,  is 
strictly  to  be  regarded  as  a  lien  or  not  in  the  present  case.  The 
statute  makes  the  boat  liable  for  such  debts,  and  creates  her  an 
artificial  person,  and  authorizes  a  suit  agatnM  ber  by  name,  to 
enforce  that  liability.  Under  such  cir<^umetances,  it  is  clear  to 
us,  that  a  purchaser  with  notice  of  such  pre-existing  liability, 
does  not  take  the  boat  discharge  from  the  debt.^'  And  in  that 
case,  it  was  decided  that  a  purchaser  of  a  steamboat,  with  no- 
tice of  a  debt  created  on  account  of  the  boat,  by  a  prior  owner, 
took  the  boat  subject  to  such  debt,  and  that  the  boat  might  be 
seized  and  sold  by  the  creditor,  in  the  hands  of  such  purchaser,: 
with  notice. 

In  the  case  of  Paul  Jonu  and  oihirs  v.  The  SHeamboal 
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Chmmeree^  (14  Okie  Rep.  406,)  Burchard,  Justice,  ii^  deBvor- 
{ng  the  q>inion  of  the  court,  says,  "  The  statute  gives  no  lien. 
The  lien  is  created  by  the  seizure  under  the  provisions  of  the 
statute ;  if  successively  seized  on  several  claims,  the  .claims  are  to 
be  satisfied  successively,  according  to  priority  of  seizures.  And 
ihe  court,  in  that  ease,  held,  that  a  judicial  sale  of  a  water  craft, 
under  the  statute,  vested  in  the  purchaser  Uie  title,  divested  of 
all  liability  to  be  again  proceeded  against  under  the  statute^ 
for  a  claim  existing  at  the  time  of  such  sale."  In  pronouncing 
the  opinion,  his  honor  remarked  in  substance,  that  the  statute 
only  relates  to  the  remedy,  and  enables  all  persons  having 
claims,  &c.  to  proceed  against  the  vessel,  but  gives  a  priority 
to  the  one  who  first  seizes  her,  and  enables  him  by  a  sale 
under  such  seizure,  to  give  a  title  to  the  purchaser  free  firom 
all  other  pre-existing  claims. 

In  the  case  of  Kellogg  and  others  v.  Brennan  and  othetM^ 
(14  Ohio  Rep,  J2,)  Hitchcock,  Justice,  in  pronouncing  the 
o|Mnion  of  the  court,  remarks,  '^  li  seems  to  me  that  if  we  can 
ascertain  the  intention  of  the  legislature,  it  is  a  matter  of  very 
little  consequence  whether,  technically  speaking,  it  be  a  lien  or 
not.  The  act  authorizes  a  suit  to  be  commenced  against  the 
£raft  by  name.  In  these  cases  the  suit  is  not  only  commenced 
jagainst  her  by  name,  but  by  the  statute  the  identical  craft  is 
lo  be  seized  and  sold  to  satisfy  the  debt  or  claini.  It  may  not 
be  technically  a  lien,  but  it  is  something  which  appropriates  the 
property  as  efiectually,  if  not  more  so,  than  ordinary  liens." 
And  in  that  case  the  court  decided  that  a  mortgagee  of  the 
eraft  had  not  alien  preferable  to  the  claims  of  a  creditor ;  espe- 
cially if  the  craft  is  running  for  the  joint  interest  of  the  owners 
and  mortgagee. 

If  this  claim  under  the  statute  is  not  a  lien  on  the  vessel 
before  seizure,  it  is  difi&cult  to  perceive  how  it  can  be  set  up 
•gainst  a  bima  fide  purchaser,  who  purchased  before  seizure, 
and  witluHit  knowledge  of  the  pre-existing  claim.  I  cannot 
find  that  such  a  question  has  been  presented  to  the  courts  of 
Ohio.  The  case  under  consideration  might  have  furnished 
CBSi  and  if  the  plaintiff  has  negtecled  to  defend  his  awn  title, 
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or  to  call  on  his  guarantor  to  'do  8o,  he  has  no  right  to  comi- 
plain.  The  damages  which  he  has  sustained  are  the  result 
of  his  own  negligence  or  collusion. 

It,  however,  appears  to  me  difficult  to  distinguish  the  rights 
claimed  under  this  statute  from  a  lien.  Jacob  defines  a  lien  to 
be  an  obligation,  tie  or  claim,  annexed  to,  or  attaching  upon 
any  property,  without  satisfying  which  such  property  cannot  be 
demanded  by  its  owners.  By  virtue  of  this  statute  the  credi- 
tor's demand  is  made  a  claim  annexed  to,  or  attaching  upon 
the  particular  vessel,  in  respect  to  which  it  accrued,- and  which 
must  be  enforced  against  that  particular  vessel ;  even  if  the 
person  who  incurred  the  liability  had  other  vessels  within  the 
jurisdiction  of  the  court  at  the  time ;  a  claim  which  the  owner 
of  the  vessel  cannot  evade  by  a  sale,  and  without  satisfying 
which  he  cannot  lawfully  demand  his  property ;  a  claim  which 
attaches  to  the  identical  property  by  operation  of  law,  and 
without  the  owner's  consent,  and  which  adheres  to  it,  without 
any  agreement  on  his  part ;  even  after  it  has  gone  into  the 
bands  of  a  subsequent  purchaser ;  a  claim  for  which  the  vessel 
stands  primarily  liable  without  resort  to  the  debtor,  and  in 
seized,  condemned  and  sold,  in  a  suit  in  which  the  debtor  is 
not  named  ;  a  claim,  to  enforce  which,  the  proceedings  are  in 
rem,  which  is  the  peculiar  consequence  of  a  lien,  and  in  the 
language  of  his  honor.  Justice  Hitchcock,  if  it  be  not  a  lien,  it 
is  something  which  appropriates  the  property  as  effectually,  if 
not  more  so,  than  ordinary  liens.  Whatever  the  claim  may 
be  called,  its  effect  depends  upon  the  statute  which  created  it 
If  it  be  a  lien,  it  is  a  lien  created  by  statute.  If  it  appropriates 
the  property,  it  does  so  by  virtue  of  the  statute  of  the  state  of 
Ohio,  which  statute  cannot  have  an  extra-territorial  power  or 
operation.  It  cannot  create  a  lien  on,  or  appropriate  any  prop- 
erty beyond  the  jurisdiction  of  the  state  whose  law  it  is.  {Siory 
m  Conflict  of  Laws,  3d  ed.  §§  539,  546,  547.)  This  is  a  plain 
elementary  principle,  and  in  this  country  of  constitutional  gov- 
ernments and  written  laws,  cannot  require  arguments  or  refer- 
ences for  its  support. 

We  do  not  presume  to  question  the  power  of  the  legislMure 
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of  Ohio,  in  its  discretion,  to  make  laws  biading  on  the  people 
and  property  of  that  state,  or  on  all  subjects,  property  and  peo- 
ple within  its  jurisdiction ;  nor  its  right  to  prescribe  for  their 
courts  such  remedied  laws,  as  they  may  think  proper.  Neither 
do  we  feel  ourselves  authorized  or  inclined  to  criticise  the  pro- 
priety and  wisdom  of  such  laws ;  but  we  cannot  concede  to 
them  the  power  of  extending  the  provisions  of  their  laws  to 
persons,  property  and  transactions  within  this  state ;  nor  recog- 
nize here  any  right  or  title  derived  from  any  proceeding  which 
will  have  Chat  effect,  whatever  it  may  be  called.  The  distinc- 
tion is  between  a  law  creating  a  right  and  a  law  giving  a  rem- 
edy for  the  violation  of  a  right  Every  state  must  have  ex- 
clusive jurisdiction  over  its  own.l'emedial  laws,  and  may,  there- 
fore, provide  for  the  commencement  of  suits  for  the  collection 
of  debts,  by  the  attachment  of  property,  as  is  done  in  several 
of  the  states;  but  these  attachments  are  only  process  in  a  suit 
against  the  debtor,  and  are  not  founded  on  any  specific  claim 
or  lien  on  the  property  attached,  as  the  proceedings  in  Ohio 
were.  As  ijfe  claim  of  Atwater  &  Williams  accrued  in  this 
state,  while  the  defendant  and  the  brig  were  here,  the  whole 
transaction  is  to  be  construed  by  the  laws  of  this  state.  If  the 
debt  was  not  a  lien  upon,  or  claim  against  the  brig  here,  when 
she  was  sold  to  the  plaintiff,  neither  the  statutes  of  Ohio,  nor 
any  proceeding  in  her  courts,  could  give  it  that  effect.  And 
the  proceedings  in  rem  under  the  statute  of  Ohio,  founded  upon 
such  claim,  could  not  divest  the  plaintiff's  title  to  the  brig,  or 
damnify  him,  so  as  to  give  him  a  right  to  resort  to  the  defen- 
dant, on  his  covenant  of  indemnity.  Nor  is  it  probable  that 
the  suit  in  Ohio  would  have  resulted  in  the  condemnation  of 
the  brig  in  the  hands  of  a  subsequent  purchaser,  bad  the  suit 
been  defended.  It  is  not  presumed  that  the  people  or  courts  of 
Ohio  claim  to  give  to  their  statute  an  extra-territorial  jurisdic- 
tion or  power,,  although  this  case  shows  that  our  own  citizens 
baye  attempted  to  use  it  for  that  purpose.  ,  It  is  true  that  At- 
,  water  &  Williams'  demand  appears  to  baye  bef)n  yysi  ao^  fairi 
.  apd  one  of  a  character  which  perhaps  might  l^ave  be^na  j^en 
jffi  the.  brig  by  the  l^ws  of  this  sta.te ;  but  i(  it  bad  been  for  fui 
Vol.  in.  13 
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assault  and  battery  committed  by  Captaia  Burnett  on  board 
the  brig,  %vhile  lying  in  Buffalo  creek,  they  could  have  pursued 
the  same  course  to  enforce  it,  with  the  same  propriety,  and 
probably  with  similar  success.  Nobody  would  be  prepared  to 
advocate  this  conclusion.  I  think  the  defendant's  second  point 
as  above  stated  was  clearly  right ;  that  it  embraced  the  true 
law  of  the  case,  and  that  his  honor  the  circuit  judge  ought  so 
to  have  instructed  the  jury ;  and  that  he  erred  in  refusing  to 
do  so. 

The  defendant's  fourth  point  contains  several  objections  to 
the  record  of  the  proceedings  to  seize  and  sell  the  said  brig,  in 
the  common  pleas  of  Cuyahoga  county,  Ohio,  which  purported 
to  be  the  record  of  a  judgment  in  favor  of  Atwater  &  Williams, 
against  the  brig  Queen  Charlotte,  in  an  action  of  assumpsit. 
Some  of  these  objections  relate  to  the  apparent  want  of  the 
proper  preliminary  proceedings,  to  give  the  court  jurisdiction 
over  the  subject  matter  of  the  suit.  I  do  not  propose  to  con- 
sider such  objections ;  for  believing,  as  I  do,  that  the  judgment 
of  the  common  pleas  of  Cuyahoga  county  could  Hot  be  received 
as  evidence  in  this  suit,  to  prove  any  thing  against  the  defen- 
dant, I  shall  confine  myself  to  the  investigation  of  that  propo- 
sition. Nor  do  I  intend  now  to  inquire  into  the  general  effect 
of  a  judgment  of  a  foreign  state,  in  a  proceeding  in  rem  upon 
the  title  of  the  property  proceeded  against.  This  action  was 
brought  to  enforce  a  claim  against  the  defendant  personally. 
It  was  an  ordinary  action  for  the  breach  of  a  covenant.  The 
judgment  of  the  common  pleas  was  introduced  to  prove,  not 
only  the  breach  of  the  covenant,  but  also  to  prove  the  amount 
of  the  damages  sustained  by  the  plaintiff,  by  reason  of  such 
breach.  The  defendant  was  not  a  party  to  the  suit  in  which 
the  judgment  was  rendered.  There  is  no  evidence  that  he  ap- 
peared in  the  suit,  or  that  he  had  any  notice  actual  or  con- 
structive to  appear  and  defend,  or  of  the  existence  of  the  suit 
In  such  a  case,  the  judgment  could  not  bind  him  personally, 
even  in  the  state  where  it  was  rendered.  This  principle  is  not 
peculiarly  applicable  to  the  judgments  of  foreign  courts.  It  is 
founded  on  general  principles  of  jurisprudence.    It  at  once  de- 
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mands  the  araeDt  of  common  sense  and  common  honesty, 
which  unite  in  declaring  that  no  man  shall  be  condemned 
without  an  opportunity  of  being  heard  in  his  defence.  The 
judicial  systems  of  all  the  states  in  the  union,  and  it  is  presumed 
throughout  the  civilized  world,  bear  evidence  of  the  universal 
recognition  of  this  principle. 

For  the  rule  as  an  elementary  principle,  reference  may  be 
had  to  1  Greenl.  Ev.  ii  622, 523, 641 ;  iStort/  on  Conf.  ofhawSy 
3d  ed.  W  539,  546,  647,  586  to  590;  1  Sumner^ a  Rep,  607, 
For  the  early  and  constant  recognition  of  the  principle  by  the 
courts  of  New- York,  in  relation  to  the  judgments  of  other  states, 
when  the  defendant  did  not  appear  in  the  suit,  reference  may 
be  had  to  5  John.  Rep,  41 ;  8  Id.  86,  197 ;  8  Coweris  Rep. 
311 ;  5  Wend.  Rep.  148 ;  6  Id.  447. 

Fro^  this  short  examination  I  am  confirmed  in  the  opinion 
that  the  record  of  the  Cuyahoga  common  pleas,  although  re- 
ceived without  objection  to  its  form,  or  the  manner  of  its  verifi- 
cation, was  not  evidence  against  the  defendant  of  any  fact 
involved  in  the  suit,  and  that  his  honor,  the  circuit  judge,  erred 
in  his  instruction  to  the  jury  on  that  point  For  the  above 
reasons  I  think  the  verdict  must  be  set  aside,  and  a  new  trial 
granted,  with  costs  to  abide  the  event  of  the  suit.(a) 

New  trial  granted. 

(a)  In  the  eaie  of  LnriSj  tmdee  of  HouUan,  v.  Oar  drier ^  recently  decided  in  the 
BaltiiDore  coonty  conrt,  and  reported  in  the  Am.  Law  Joumaly  voLljN.  S.  p.  294, 
it  wai  held  that  the  btwi  of  a  atate  have  no  extra-territorial  operation,  even  between 
citizena  thereof,  io  as  to  anthoiiie  the  tmatee,  under  an  insolvent  law  of  oneitate, 
to  recover  the  perwinal  property  of  the  ioaolvent,  rituate  and  sold  in  another,  in 
payment  of  a  debt.  Chancellor  Kent  says  there  is  no  doobt  of  the  truth  of  the  gen- 
era] proposition,  that  the  laws  of  a  country  have  no  binding  force  beyond  its  territ<h> 
rial  limits ;  and  that  their  authority  is  admitted  in  other  states,  not  ex  fropria  vigore, 
haiezcpmUaU.    (3  KnU*s  Com.  457.)    Sec  also  Jokiuon  v.  ffunt,  (23  Wend.  87.) 
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Haddock  vs.  Kelset. 

When  a  person  having  an  account  against  the  poet  office  department,  for  carrring 
the  mail,  presented  the  same,  receipted  by  him,  to  a  povtmaster,  who  gave  him  a 
receipt  therefor,  agreeing  to  forward  the  same  to  the  department,  and  to  pay  the 
amount  to  him,  if  paid  by  the  department ;  Held  that  an  action  would  lie  againit 
the  postmaster  upon  his  receipt  and  undertaking,  on  its  1>eing  shown  that  he  had 
received  the  money  from  the  department ;  or  that  that  item  in  his  accounts  had 
been  audited  and  placed  to  his  credit ;  without  regard  to  the  general  state  of  the 
accounts  between  him  and  the  department. 

An  account  current  between  a  postmaster  and  the  post  office  department,  as  stated 
and  filed  in  the  office  of  the  auditor  of  the  treasury  for  the  post  office  department, 
is  evidence  against,  and  binding  upon,  the  United  States,  as  to  all  the  credits  in 
fkvor  of  the  postmaster ;  unless  an  appeal  is  made  from  the  decision  of  the  audi- 
tor, to  the  first  comptroller  of  the  treasury,  within  one  year. 

And  in  the  absence  of  any  proof  on  the  subject,  a  court  will  not  presume  an  appeal 
to  have  been  made  from  a  decision  of  the  auditor  of  the  treasury,  relative  to  the 
accounts  of  a  postmaster. 

A  6opy  of  such  an  account  e&rrent  certified  by  the  auditor  and  the  postmaster  gen- 
eral as  having  been  duly  compared  with  the  original  as  stated  and  on  file  in  the 
auditor's  office,  and  as  being  a  correct  transcript  of  the  whole  of  the  original  ac- 
count, may  be  given  in  evidence  in  the  courts  of  this  state,  with  the  like  effect  as 
the  original ;  for  the  purpose  of  showing  a  credit  given  therein  to  the  postmaster. 

Error  to  the  recorder's  court  of  the  city  of  Buffalo.  Kelsey 
sued  Haddock  in  assumpsit  for  money  had  and  received,  &c. 
Haddock  was  postmaster  at  Buffalo,  in  1844,  and  Kelsey  was 
captain  of  a  steamboat  running  upon  Lake  Erie.  To  sustain 
his  action  the  plaintiff  produced  and  proved  a  receipt  as  follows : 

"  Received,  Buffalo,  Nov.  18,  1844,  of  Captain  L.  A.  Kelsey, 
his  receipt  for  mails  carried  by  the  Chesapeak,  which  ars  to 
be  forwarded  to  the  department  and  to  be  paid  to  him  if  paid 
by  the  department^  amounting  to  $207,20. 

(Signed)    C.  C.  Haddock,  Postmaster." 

He  also  gave  in  evidence  a  copy  of  an  '^  account  of  mails 
received  at  the  Buffalo  post  office  by  the  steamboat  Chesapeak/' 
amounting  to  $207,20,  which  was  receipted  thus : 
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*He!ccivecl,  Nov.  18,  1844,  from  C.  C.  Haddock,  P.  M,  at 
Bttflfalo,  two  hundred  and  seven  dollars  and  twenty  cents,  ia 
full  for  above. 

(Signed)    L.  A.  ICelsby,  Capt.  St.  Boat  Chesapeak." 

This  copy  was  certified  by  the  auditor  for  the  treasury  of  the 
post  office  department,  and  by  the  postmaster  general.  The 
certificate  calls  the  paper  a  receipt,  and  certifies  that  it  had  been 
duly  compared,  by  the  officer  making  the  certificate,  with  the 
original  on  file  in  the  office,  in  the  account  of  said  Haddock, 
and  that  it  was  a  correct  transcript  of  all  of  said  receipt.  The 
plaintiff*  then  gave  in  evidence  a  paper  purporting  to  be  a  copy 
of  an  account  stated  between  the  United  States  and  the  defen- 
dant as  late  postmaster  at  Buffalo,  commencing  in  the  year 
1841,  and  ending  in  1845.  This  account  was  certified  by  the 
auditor  and  the  postmaster  general,  as  having  been  duly  com- 
pared with  the  original  as  stated  and  on  file  in  the  office,  and 
that  the  said  copy  was  a  correct  transcript  of  the  whole  of  the 
original  account.  In  this  account  it  appeared  that  Haddock 
was  credited  January  21, 1845;  with  $207,20  for  money  paid 
by  him  to  Kelsey  "per  receipt  Nov.  18,  1844."  The  account 
shows  a  small  balance  against  Haddock  on  the  15th  of  April, 
1845.  Objections  were  made,  on  the  trial,  to  all  the  evidence 
offered  by  the  plaintiff!  The  objections  were  overruled  by  the 
referee,  aod  he  reported  in  favor  of  the  plaintiff*  $228,95.  The 
recordei''s  court  refused  to  set  aside  the  report  of  the  referee, 
and  the  defendant  below  brought  error  to  this  court. 

Seth  C.  Hawley,  for  the  plaintiff*  in  error. 

A.  G.  Stevens,  for  the  defendant  in  error. 

Bj/  the  Court,  Marvin,  J.  The  receipt  of  Nov.  18,  1844, 
given  by  Kelsey  to  Haddock,  was,  upon  its  face,  an  acknowl- 
edgment that  he  had  received  from  Haddock,  as  postmaster,  the 
whole  aiitount  of  the  account ;  and  this  account  and  receipt  in 
the  hands  of  Haddock  authorized  him  to  charge  the  amount  in 
his  accotmt  with  the  post  ofiSce  department,  and  the  department 
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was  authorized  to  credit  the  amount  in  his  account  This  re- 
ceipt was  not  conclusive  upon  Kelsey.  He  had  a  right,  as  be- 
tween him  and  Haddock,  to  explain  it,  and  show  that  in  fact 
he  had  not  received  the  money  ;  and  for  this  purpose  he  intro* 
duced  the  receipt  given  to  him  by  Haddock,  bearing  date  the 
same  day,  which  clearly  shows  that  no  money  was  paid  to  him, 
but  that  Haddock  undertook  to  transmit  the  account,  thus  re- 
ceipted to  him,  to  the  post  office  department,  and  to  pay  it  to 
Kelsey  if  it  should  be  paid  by  the  department.  This  under- 
taking would  make  Haddock  personally  liable,  on  its  being 
shown  that  he  had  received  the  money.  The  referee  has  found 
that  he  did  receive  the  money :  and  if  the  evidence  to  show 
that  fact  was  proper,  I  think  it  shows  clearly  that  Haddock  had 
received  the  money ;  that  is,  it  had  been  placed  to  his  credit, 
with  his  assent,  and  he  had  received  the  benefit  of  it.  It  is  fair 
to  presume  that  he  sent  the  account  and  receipt  of  Kelsey  to 
the  post  office  department  as  an  item  of  his  own  account  against 
the  department,  and  in  this  way  authorized  the  department  to 
credit  the  amount  to  his  account ;  thus  appropriating  it  to  his 
own  use.  In  this  view  of  the  case  he  would  be  liable  to  Kel- 
sey whenever  this  particular  item  was  audited  and  placed  to  his 
credit,  without  regard  to  the  general  state  of  the  accounts.  It 
would,  if  he  authorized  the  credit  to  himself  in  account,  be 
payment  to  him,  and  he  would  be  liable  on  his  receipt  to  Kel- 
sey. The  question  therefore  is,  was  the  evidence  to  establish 
the  fact  of  the  credit  to  Haddock  at  the  post  office  department 
properly  received  ? 

It  will  be  seen  by  the  6th  section  of  the  "  act  to  reduce  into 
one  the  several  acts  for  establishing  and  regulating  the  post 
office  department,"  passed  March  3,  1825,  that  Haddock,  as 
postmaster,  had  authority  to  pay  the  account  of  Kelsey  without 
transmitting  it  to  the  department  to  be  audited  and  allowed. 
And  the  department  undoubtedly  supposed  that  he  had  acted 
under  this  law  and  had  actually  paid  the  account,  and  taken 
Kelsey's  receipt  as  his  voucher.  The  8th  section  of  the  post 
office  law,  passed  July  2,  1836,  provides  for  the  appointment  of 
an  ''auditor  of  the  treasury  for  the  post  office  department, 
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Mrhose  duty  it  shall  be  to  receive  all  accounts  arising  in  the  said 
department,  or  relative  thereto,  to  audit  and  settle  the  accounts 
and  certify  their  balances  to  the  postmaster  general."  It  then 
provides  that  the  postmaster  general,  or  any  person  whose  ac- 
count shall  be  settled,  may  within  twelve  months  appeal  to  the 
first  comptroller  of  the  treasury,  whose  decision  shall  be  final 
and  conclusive.  The  account  current  between  Haddock  as 
postmaster,  and  the  post  office  department,  (or  rather  the  United 
States,)  a  certified  copy  of  which  was  given  in  evidence,  was 
an  account  made  out  by  the  "auditor  of  the  treasury  for  the 
post  office  department,"  in  pursuance  of  the  above  provision ; 
and  he  certified  that  the  copy  of  the  account "  has  been  duly  com- 
pared by  me  with  the  original  as  stated  and  now  on  file  in  this 
office,  and  that  the  said  copy  is  a  correct  transcript  of  the  whole 
of  said  original  account."  An  account  rendered  by  the  proper 
officers  of  the  treasury,  or  post  office  department,  containing 
credits,  is  evidence  against  the  United  States  in  favor  of  the 
individual  credited  ;  and  in  many  cases  '^  copies  of  bonds,  con- 
tracts, and  other  papers  relating  to,  or  connected  with,  the  set- 
tlement of  any  account  between  the  United  States  and  an 
individual,  when  certified"  in  the  manner  provided  by  the  acts 
of  congress,  are  made  evidence.  It  has  been  held  by  the  su- 
preme court  of  the  United  States,  that  when  an  account  is 
stated  by  the  proper  officer  with  an  individual,  the  credits  are 
binding  upon  the  United  States.  In  the  United  States  v.  Jones^ 
(8  Pet.  383,)  the  court  say,  "  The  accounting  officers  of  the 
treasury  act  upon  the  accounts,  and  give  to  the  credits,  as  en- 
tered, their  official  sanction.  The  vouchers  of  an  individual 
are  all  submitted  to  these  officers,  and  their  decision  has  always 
been  considered  as  conclusive  upon  the  government,  but  not  so 
as  against  the  individual."  The  court  is  here  speaking  of  an 
account  stated,  and  not  of  "  bonds,  contracts,  &c."  copies  of 
which,  when  properly  certified,  are  made  evidence  by  act  of 
congress.  {See  also  Cowen  ^  HiWs  Notes  to  Phil.  Ev. 
note  804.) 

The  stated  account^  then,  between  Haddock  and  the  United 
States  was  binding  upon  the  latter,  unless  an  appeal  was  taken 
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within  a  year  as  provided  by  the  8th  section  of  the  act  above 
cited  ;  and  we  are  not  to  presume  an  appeal.  As  the  accoimt 
stood,  it  showed  prima  facie  that  Haddock  had  received  the 
full  benefit  of  the  account  receipted  to  him  by  Kelsey.  The 
original  account,  then,  would  have  been  proper  evidence ;  and 
by  an  act  of  our  legislature  passed  May  12,  1846,  {Sess.  Laios 
of  1846,  p,  303,)  it  is  enacted  that  '^  A  copy  of  any  act,  proceed- 
ing, record,  document,  roll,  warrant,  order,  or  other  paper  or 
writing,  now  or  hereafter  remaining  in  any  of  the  departments 
of  the  government  of  the  United  States,  may,  when  certified  by 
the  head  or  acting  chief  officer  at  the  time  being  of  such  depart- 
ment, to  have  been  compared  by  him  with  the  original,  and  to 
be  a  correct  transcript  therefrom  and  of  the  whole  of  such  ori- 
ginal, and  attested  by  the  seal  of  his  department,  be  given  in 
evidence  in  all  courts  of  this  state  with  the  like  effect  as  the 
original."  I  think  I  have  shown  that  the  original  account  as 
stated  and  on  file  would  have  been  evidence  against,  and  bind- 
ing upon,  the  United  States  as  to  all  the  credits  in  favor  of 
Haddock,  and  the  act  above  cited  authorizes  the  giving  in  evi- 
dence of  a  certified  copy  of  the  stated  account.  This  stated 
account  was  a  paper  directed  by  law  to  be  prepared.  It  was  a 
proceeding  authorized  and  directed  by  law,  and  was  such  an 
official  paper  or  document  as  was  intended  to  be  embraced  by 
the  general  terms  of  the  statute.  There  was  no  error  in  the 
admission  of  the  evidence. 

The  demand  of  the  plaintiff  was  for  money  received  by  the 
defendant  for  his  use.  It  was  liquidated,  and  ought  to  have 
been  paid,  as  soon  as  the  defendant  was  advised  that  it  had 
been  credited  to  him  in  account ;  and  from  that  time  it  bore 
interest. 

The  judgment  of  the  recorder's  court  must  be  affirmed. 
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Coun,  and  Morse^  Justioea. 

Ferris  vs.  Brown  and  others. 

In  tictpMB  quan  cUamimfregU  the  defendaot  may,  under  tl|e  plea  of  tb^  gmtnl 
itiue,  give  In  evidence  liberum  tenemeiUum,  or  the  right  of  peeMMion  in  himielf 
or  those  under  whom  he  claiou.  But  the  right  of  poesenion  which  may  be  given 
in  evidence  under  the  general  inue  muit  be  general,  and  exclusive  of  any  luperior 
claim  of  the  plaintUT  aa  to  the  whole,  or  the  same  part,  of  the  premlaea.  And  ll 
must  not  bo  confined  to  a  particular  purpose,  such  as  the  enjoyment  of  a  privik|0i 
conferred  by  an  incorporeal  hereditament. 

An  exclusive  right  of  possession  cannot  be  established  by  prescription ;  but  a  qual- 
ified right,  for  a  particular  purpose,  may  be. 

Prescription  applies  only  to  incorporeal  hereditaments.  Consequently  an  intensstin 
the  land  of  another,  of  a  higher  character  than  an  incorporeal  hered)tameB|^-as  % 
right  to  the  use  of  a  saw  mijl  erected  thereon—cannot  be  established  by 
prescription. 

Trespass,  quare  clausum  fregit,  for  breaking  and  entering 
the  plaintiff's  saw  mill,  at  Poundridge  in  the  county  of  West- 
chester, and  expelling  the  plaintiff  and  his  servants  from  the 
possession  thereof.  The  defendants  pleaded  the  general  issue, 
and  gave  notice  of  special  matter  in  justification.  The  cause 
was  tried  at  the  Westchester  circuit  in  March,  1847,  before 
Barculo,  Circuit  Judge.  It  was  clearly  proved  on  the  trial 
and  not  denied  by  the  defendants,  that  the  plaintiff  was  the 
owner,  and  in  possession  of  the  miU  and  the  land  on  which  it 
stood,  at  the  time  when  the  alleged  trespasses  were  committed. 
The  notice  given  by  the  defendants  with  their  plea  stated  that 
they  intended  to  justify  under  a  sealed  contract  made  in  the 
year  1790,  and  executed  by  the  then  owner  of  the  land  and  five 
other  persons,  for  ereeting  a  saw  mill  where  the  saw  mill  in 
question  now  stands,  and  which  provided  that  the  parties  an4 
their  assigns  were  to  have  the  privilege /or^er,  or  during  their 
pleasure,  of  using  the  said  saw  mill  s^nd  premises,  from  year  to 
year,  or  from  time  to  time,  as  they  might  deem  necessary  ]  and 
for  that  purpose  to  enter  into,  and  upon,  the  premises  at  theii 
pleasure  at  reasonable  and  proper  tinges :  that  one  of  the  parties 
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sold  his  share  to  one  Samuel  Austin,  who  sold  the  same  to  Ed- 
ward SlossGO,  who  sold  the  oneytwelflh  part  of  such  share  to 
the  defendant  James  Brown,  under  whom  the  other  defendants 
had  acted,  That  tlie  parties  to  the  contract  built  the  mill  and 
repaired  it  at  various  times,  down  to  1841.  That  in  1841  the 
repairs  wero  made  by  the  then  owner  of  the  land,  but  the  expenses 
were  paid  to  him  by  the  defendant  James  Brown,  and  the  other 
persons  then  clairping  under  the  contract ;  and  that  the  persons 
who  made  the  coqtract,  and  those  claiming  under  them,  have 
used  the  mill  from  1790  down  to  the  present  time.  The  defen- 
dants' counsel  offered  to  prove,  by  the  cross-examination  of  one 
of  the  plaintiff's  witnesses,  facts  tending,  as  they  alleged,  to 
establish  in  the  defendants  a  right  hy  prescription  to  the  use 
of  the  mill ;  to  which  testimony  the  plaintiff's  counsel  ob- 
jected, and  the  judge  refused  to  receive  it.  The  defendants' 
counsel  asked  another  of  the  plaintiff's  witnesses  whether  he 
ever  knew  James  Brown  the  elder  to  be  at  the  mill,  engaged 
in  sawing  there,  at  any  time,  and  how  often.  This  question 
was  also  objected  to  by  the  plaintiff's  counsel,  and  the  objection 
was  sustained  by  the  judge.  The  defendants'  counsel  subse- 
quently offered  to  prove  the  several  facts  stated  in  their  notice, 
except  the  contract  alleged  to  have  been  made  in  1790 ;  which 
they  admitted  they  were  not  able  to  produce  or  prove.  The 
judge  excluded  such  testimony  also.  The  defendants'  counsel 
excepted  to  all  these  decisions  of  the  circuit  judge.  The  judge 
instructed  the  jury  that,  upon  the  evidence,  the  plaintiff  was 
entitled  to  recover  against  the  defendants  such  damages  as 
they  should  think  he  had  sustained  from  the  use  of  the  saw 
mill  by  the  defendants,  and  submitted  the  question  of  damages 
to  them.  The  jury,  under  these  instructions,  and  by  the  con- 
sent of  the  parties  as  to  the  amount,  rendered  a  verdict  for  the 
plaintiff,  and  assessed  his  damages  at  sixty  dollars.  The  de- 
fendants, upon  a  bill  of  exceptions,  now  moved  for  a  new  trial| 
on  the  ground  that  the  evidence  offered  should  have  beei\ 
received. 
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X  W.  Tompkinsj  for  the  plaintiff.  There  cannot  be  a  pre- 
scriptive ownership  ot  right  to  use  a  saw  mill  on  land  owned 
by  another.  If  there  could,  the  defendant  James  Brown  and 
his  two  co-defendants  acting  under  him  had  bought  of  one  of 
the  four  who  built  the  original  saw  mill  only  one-twelfth  of  his 
one-fourth  part.  And  this  would  not  give  any  right.  The 
shares  could  not  be  divided  from  four  to  forty-eight  persons. 
tf  the  defendant,  or  those  who  built  the  saw  mill,  (without  any 
deed  or  writing  whatever,)  built  it  on  land  of  the  plaintiff's  gran* 
tors,  it  was  by  virtue  of  a  parol  agreement  amounting  to  a  mere 
license  from  the  owner,  which  he  or  his  grantee  could  revoke  at 
iaby  time.  The  original  builders  of  the  saw  mill  could  not  pretend 
to  have  any  right  to  this  new  saw  mill,  dam,  dtc.  iBifter  they  had 
worn  out  the  old  saw  mill  and  dam,  and  it  had  ceased  to  be 
Capable  of  use.  The  defendants'  notice  does  not  6o\^er  the  facts 
<>ffered  to  be  proved,  and  those  facts  cannot  be  giv6n  in  evidence 
under  the  general  issue.  The  claim  is  of  an  easement.  There 
having  been  a  written  agreement,  it  should  have  been  pi'oduced, 
Or  proved,  or  its  contents  shown. 

M.  Mitchell  4*  W.  SUliman^  for  the  defendants.  The  de- 
cision of  the  circuit  judge,  in  excluding  the  testimony  offered, 
ttras  erroneous ;  for,  waiving,  for  the  present,  the  notice  annexed 
to  the  plea  of  James  Brown,  he  had  a  right  to  give  this  matter 
in  evidence  under  the  general  issue.  In  trespass  to  real  prop- 
erty, the  plea  of  the  general  issue  not  only  puts  ill  issue  the  fact 
of  the  trespass,  &c.  but  also  the  title,  whether  freehold  or  pos- 
sessory, in  the  defendant  or  a  person  under  whom  he  claims, 
ttiay  be  given  in  evidence  ]  which  matters  show  prima  facie 
that  the  right  of  possession  which  is  necessary  in  trespass  is  not 
in  the  plaintiflf  but  in  the  defendant,  or  the  party  Under  whom 
he  justifies.  (1  Chit.  PL  492.)  See  also  the  same  doctrine  in 
Dodd  V.  Kyffin,  (7  T.  R.  354 ;)  Argent  v.  Dimont,  (8  Id,  403 ;) 
3  Stark.  Ev.  1456.  The  question  which  was  put  to  the  wit- 
ness, whether  he  ever  knew  James  Brown  the  elder  to  be  at 
the  miU  engaged  in  sawing  there,  at  any  time  before,  and  how 
ofteil)  tended  to  show  two  things,  (1)  poesession  out  of  the 
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plaintiff,  and  (2)  a  right  in  the  defendant ;  and  for  either  pur- 
pose it  was  admissible.  The  answer  might  have  shown  an 
uninterrupted  possession  by  James  Brown  the  elder  for  fifty 
years.  The  counsel  for  the  defendants  offered,  to  prove  all  the 
facts  and  matters  set  forth  in  the  notice  of  the  defendant  James 
Brown  annexed  to  his  plea,  except  that  he  could  not  produce 
the  written  agreement.  These  facts  and  matters  showed  a 
right  in  the  defendants,  which  might  have  been  proved  either 
under  the  notice  or  under  the  general  issue.  They  constituted 
a  good  defence,  and  should  have  been  admitted,  and  would 
have  authorized  the  jury  to  find  that  there  was  an  original 
grant  or  agreement  on  which  the  rights  claimed  by  the  defen- 
dant Brown  were  founded.  (2  Wend.  13,  36.  3  Doiig.  343. 
2  Cowen  ^  HiWs  Notes,  373.  1  PhU,  Ev,  163, 164.  14  East, 
332,376.  3  T.iJ.  294  5 /d.  417, 411.)  The  evidence  offered 
and  rejected  tended  to  show  that  the  plaintiff  was  tenant  in 
common  with  the  defendant  James  Brown,  and  others,  of  the 
locus  in  quo.  All  tenants  in  common  should  unite  in  an  action 
of  trespass.  (Duer  v.  Livingston,  15  John.  479.)  One  tenant 
in  common  cannot  maintain  trespass  against  another. 

By  the  Court,  Strong,  P.  J.  tt  is  not  necessary  to  decide 
whether  the  alleged  contract  would,  if  it  had  been  proved^ 
have  conveyed  to  the  parties  any  definite  right  to  the  use  of 
the  saw  mill.  The  defendants  abandoned  their  claim  under 
that)  and  set  up  a  right  by  prescripti«i»  .  The  admission  of  that 
defence  Could  not  be  claimed  under  the  notice  subjoined  to  their 
plea.  The  rights  claimed,  and  the  facts  to  establish  them,  were 
essentially  variant.  It  was  not  contended  on  the  argument, 
that  proof  ^oing  to  establish  a  prescriptive  right  to  the  use  of 
the  mill  could  be  rec^eived  Under  that  notice ;  but  it  was  said 
that  it  was  admissible  under  the  plea  of  the  general  issue.  It 
is  undoubtedly  true  that  in  trespass  quafe  clausum  fregit  the 
defendant  may,  under  that  plea,  give  in  evidence  libBrum  tene- 
mentum,  or  the  right  of  possession  in  himself  or  those  under 
whom  he  claims.  In  this  case,  title  in  the  defendant  is  not 
pretended,    tt  is  supposed,  however,  that  the  prescription  claim- 
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"cA  would,  if  proved,  have  eetablished  the  right  of  pocaeMoa  vfli 
them.  The  right  of  possesBion  which  may  be  giveil  in  evidence 
under  the  general  issue  must  be  general,  and  exclusive  of  anj 
Buperioi*  iclaim  of  the  plaintiff  as  to  the  whole  or  the  same 
part  of  the  premises.  It  must  not  be  confined  to  a  particular 
purpose,  such  as  the  enjoyment  of  a  privilege  conferred  by  aa 
incorporeal  hereditament.  The  former,  when  established, 
disproves  the  plaintiff's  right  of  action.  The  latter  does  not. 
It  merely  shows  that  it  is  subject  to  a  qualification ;  and  that  is 
a  fact  to  be  established  afiirmatively  on  the  defence.  An  exclu- 
sive right  of  possession  cannot  be  established  by  prescription. 
A  qualified  right  for  a  particular  purpose  may  be.  Blackstone 
says,  (4  Com.  264,)  that  nothing  but  incorporeal  hereditaments 
can  be  claimed  by  prescription,  but  that  no  prescription  can 
give  a  title  to  lands  and  other  corporeal  substances  of  which 
more  certain  evidence  may  be  had.  Judge  Thompson  says,  in 
Cortelyou  v.  Van  Brundtj  (2  John.  Rep,  362,)  that  prescription  { 

• 

will  not  in  any  case  give  a  right  to  erect  a  building  on  another's 
land.  This  is  a  mark  of  title  and  of  exclusive  enjoyment,  and 
it  cannot  be  acquired  by  prescription.  Title  to  land  requires  the 
higher  evidence  of  corporeal  seisin  and  inheritance.  Prescrip- 
tion applies  only  to  incorporeal  hereditaments*  The  defendantf 
are  then  brought  within  this  dilemma  :  If  what  they  claim  in 
the  plaintiff's  land  was  of*a  higher  character  than  an  incorpo- 
real hereditament,  it  coul|}  not  be  established  by  prescription. 
If  it  was  an  incorporeal  hereditament  they  could  not  prove  it 
under  the  ple»  of  the  general  issue.  Williams,  in  his  note  to 
Saunders'  Reports,  (2  SanncL  Rep.  402,  n.  1,)  says,  ''  It  seems 
to  be  an  established  rule,  whenever  the  defendant  in  trespase 
quare  clausum  fregit  justifies  the  trespass  by  reason  of  some 
title  or  easement  which  gives  him  a  legal  right  to  do  the  act 
which  is  the  subject  of  the  action,  he  must  set  forth  his  title  or 
right  to  enjoy  the  easement,  specially,  so  that  the  plaintiff  may 
haite  an  opportunity  of  traversing  it.''  Chitty  says,  (2  Chit.  PL 
496,)  "  a  justificatioa  under  a  rent  charge  or  in  respect  of  any 
easement  or  incorporeal  right,  must  be  pleaded."  Alhd  Starkie 
aaye  <3  SUtrkk  m  Ep.  1462)  thai  the  defendam  cannot,  under 
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the  general  issue,  give  in  evidence  a  right  to  an  easement ;  and 
he  quotes  Hawkins  v.  WalliSy  (2  Wils.  Rep.  173,)  where  it 
was  claimed  that  the  easement  had  been  exercised  for  thirty 
years. 

We  think  that  the  judge  decided  aU  the  points  raised  before 
him  correctly,  and  the  motion  for  a  new  trial  must  be*denied 


Same  Term.     Before  the  same  Justices. 
S.  C.  Merritt  vs.  Lton  and  Ttler. 

Where  goodi  are  taken  upon  execution  while  in  the  adtual  poesesdon  of  the  defeat 
dant  in  the  execution,  and  aro  replevied  by  a  person  claiming  to  be  the  owner 
thereof,  the  onvA  of  proving  that  they  are  his  property  rests  upon  the  plaintiffv 
But  if  the  goods  were  in  the  possession  of  another,  at  the  time  of  the  levy,  the 
OMts  is  cast  upon  the  officer  making  the  levy,  of  proving  property  in  the  defendant 

Exemplified  copies  of  judgment  records  and  executions,  properly  authenticated  under 
the  seal  of  the  court,  are  admissible  in  evidence  without  a  certificate  of  the  clerk 
stating  that  the  exemplification  contains  the  whole  of  the  record,  &xL 

Where  goods  taken  upon  execution  are  replevied  by  a  person  claiming  to  be  the 
owner  thereof,  the  plaintiff  in  the  replevin  suit  has  a  right  to  go  to  the  jury  upoa 
the  question  as  to  the  actual  possession  of  the  ^oods,  at  the  time  of  the  levy. 

The  savings  of  the  interest  arising  from  the  separate  estate  of  a  married  woman  is 
as  much  separate  property  as  the  principal.  And  property  purchased  with  it  be^ 
longs  to  her,  and  is  subject  to  the  same  rules  as  the  principal  fund. 

Suffering  the  separate  property  of  a  married  woman  to  remain  iig  the  possessiod  of 
the  husband  is  not  necessarily  fraudulent,  as  to  creditors,  if  the  husband's  posses- 
sion is  not  inconsistent  with  the  trust 

Such  possession  of  the  husband  may  or  may  not,  be  considered  as  evidence  of  fraud, 
according  to  circumstances.  And  the  question  of  fraud  is  proper  fi)r  the  conside^ 
ation  of  the  jury. 

Whether  a  witness  is  credible,  or  Dot^  is  solely  a  question  for  the  consideration  of 
the  jury.  A  nonsuit  cannot  be  granted  on  the  assumption,  by  the  judge,  that  the 
plaintiff's  witness  is  not  to  be  believ^dv 

fl 

Replevin,  tried  at  the  Westchester  <$ircuit  in  October,  1846. 
The  plaintiff  was  the  lessee  of  a  farm  belonging  to  Mrs.  Jane 
Merritt,  and  claimed  to  be  bailee  and  owner  of  certain  stocki 
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grain,  growing  crops,  &^  thereon,  the  goods  replevied.  The 
defendants  justified  the  taking,  as  sheriff  and  deputy  sheriff  of 
Westchester  county,  by  virtue  of  an  execution  issued  out  of  the 
supreme  court,  upon  a  judgment  recovered  by  Robert  W.  Lan- 
sing, against  John  Merritt,  the  father  of  the  plaintiff;  the  de- 
fendants alleging  that  the  goods  in  question  were  the  property 
of  John  Merritt,  and  jn  his  actual  possession,  and  liable  to  be 
taken  upon  the  said  execution.  At  the  close  of  the  plaintiff's 
testimony,  the  defendants'  counsel  moved  for  a  nonsuit,  on  the 
ground  that  the  property  seized  appeared  to  belong  to  John 
Merritt,  the  defendant  in  the  execution,  and  not  to  the  plaintiff 
in  this  suit.  The  plaintiff's  counsel  resisted  the  motion ;  in- 
sisting that  as  to  a  portion  of  the  property  taken,  it  belonged  to 
him,  and  that  as  to  the  remainder,  he  was  entitled  to  the  pos- 
session thereof  during  the  continuance  of  his  lease  of  the  farm; 
that  the  defendants  had  not  shown  a  right  to  take  the  property ; 
and  that  the  case  should  be  submitted  to  the  jury.  But  the 
circuit  judge  directed  the  plaintiff  to  be  nonsuited.  The  plain- 
tiff excepted,  and  upon  a  bill  of  exceptions  now  moved  for  a 
new  trial.  The  facts  of  the  case,  and  the  proceedings  which 
took  place  on  the  trial,  are  stated  in  the  opinion  of  the  court 

W.  SiUiman  ^  M.  Mitchell,  for  the  plaintifil 

J.  W.  Tompkins,  for  the  defendants. 

By  the  Court,  Strong,  P.  J.  It  was  not  disputed  on  the 
trial  but  that  Tyler,  as  the  deputy  of  Lyon,  took  the  goods  spe- 
cified in  the  declaration.  That  was  not  a  question  between 
the  parties.  The  defendants  allege,  in  their  justification,  that 
such  goods  were  in  the  actual  possession,  and  the  property  of, 
John  Merritt,  against  whom  they  held  a  Jieri  facias,  at  the 
suit  of  Robert  W.  Lansing,  under  which  Tyler  had  acted. 
The  plaintiff  contended  that  he  held  them  at  the  time,  a  por- 
tion of  them  being  the  separate  property  of  Jane,  the  wife  of 
John  Merritt,  the  legal  title  to  which  was  in  her  trustee,  and 
the  residue  being  his  own,  and  that  he  had  a  right  to  the  pes- 
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Bession  and  use  of  the  whole,  under  a  letting^of  the  farm  whert 
the  goods  were  seized. 

John  Merritt,  who  was  the  plaintifT's  father,  was  examined 
on  the  trial,  and  testified  that  at  the  time  of  the  levy  the  plains 
tiff  had  charge  of  the  farm,  and  in  effect  the  possession  of  the 
stock,  farming  utensils,  and  produce,  upon  which  such  levy  was 
made.  If  this  witness  was  to  be  believed,  the  goods  were  not 
then  in  his  possession.  Whether,  under  the  circumstances,  he 
was  a  credible  witness,  or  not,  was  solely  a  question  for  the 
consideration  of  the  jury.  A  nonsuit  cannot  be  granted  on  the 
assumption,  by  the  judge,  that  the  plaintiff's  witness  is  not  ta 
be  believed. 

If  the  goods  were  in  the  actual  possession  of  the  defendant 
in  the  execution,  the  onus  of  proving  that  they  were  the  prop- 
erty  of  another  rested  upon  the  plaintiff:  if  they  were  in  the 
possession  of  another,  then  the  loa4  ^^  ^^^^  upo>^  ^^^  shoulders 
of  the  officer  making  the  levy.  The  defendants  did  not  pro- 
duce any  evidence  of  property  in  John  Merritt.  They  relied 
apparently,  in  some  degree,  upon  the  conclusions  which  they 
drew  from  facts  stated  by  him,  but  principally  upon  the  pre- 
sumption, (against  his  direct  testimony,)  that  the  goods  were 
in  his  possession,  and  the  inference  from  that  presumption  that 
they  belonged  to  him,  and  they  merely  produced  exemplified 
copies  of  the  judgment  record  and  execution  in  the  suit  of  Lan- 
sing against  Merritt.  The  plaintiff's  counsel  objected  to  the 
admissibility  of  those  copies  in  evidence,  on  the  ground  that 
the  clerk  had  not  certified  to  their  accuracy,  in  the  manner 
directed  by  the  revised  statutes.  (2  R.  S,  324,  §  72.)  We 
think  that  the  judge  was  right  in  admitting  the  evidence.  The 
statute  referred  to  certified  copies,  not  to  exemplifications,  which 
are  of  a  higher  character,  and  purport  to  proceed  from  a  differ- 
ent source. 

The  plaintiff  had  a  right  to  go  to  the  jury  upon  the  question 
as  to  the  actual  possession  of  the  goods.  If  that  was  in  John 
Merritt,  the  plaintiff  might,  still  prove  that  he  had  a  right  to 
reduce  them  into  his  own  possession.  He  offered  to  prove  that 
Mrt.  Jane  Merritt  had,  by  her  fiither^s  will,  and  certain  pro-. 
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ceediogs  under  it,  a  separate  estate  in  the  hands  of  the  clerk 
of  the  court  of  chancery,  as  her  trustee,  free  from  the  control 
or  interference  of  her  husband ;  that  her  husband  had  been 
authorized  by  the  court  of  chancery  to  act  as  the  agent  for  the 
trustee;  that  the  farm  on  which  the  goods  were,  had  been  pur- 
chased and  paid  for  with  funds  belonging  to  such  separate 
estate,  and  the  deed  given  to  the  husband,  but  that  a  mortgage 
had  been  executed  by  the  husband  and  wife,  to  the  trustee,  for 
the  purchase  money ;  that  the  stock  and  farming  utensils  had 
been  purchased  by  the  husband  as  agent  for  the  trustee,  with 
the  interest  of  the  wife's  separate  estate ;  that  the  land,  stock 
and  farming  utensils  had  been  let  by  the  husband  and  wife  for 
one  year  to  the  plaintiff,  who  was  to  pay  the  wife  the  value  of 
one  half  of  the  produce,  in  money.  Evidence  was  received  to 
show  that  the  stock  and  farming  implements  had  been  pur- 
chased with  the  interest  money  accruing  on  the  wife's  estate, 
and  that  the  farm  had  been  let  to  the  plaintiff.  But  the  judge 
rejected  the  evidence  to  show  that  the  wife  held  the  estate 
separately  through  a  trustee,  and  free  from  the  interference  or 
control  of  the  husband,  as  being  immaterial  In  this  we  think 
he  erred.  The  evidence,  if  credited,  would  have  proved  that 
the  title  to  the  goods,  except  the  produce  raised  during  the 
then  current  year,  or  growing  at  the  time,  was  in  Mrs.  Merritt's 
trustee ;  that  the  produce  belonged  to  the  plaintiff,  and  that  he 
either  had  the  actual  possession  of  the  whole,  or  was  entitled  to  it. 

There  was  tio  evidence  that  any  of  the  goods  in  question 
had  been  purchased  with  the  funds  of  the  husband,  or  that  the 
wife  had  derived  any  part  of  her  separate  <5state  through  him. 
It  had  been  given  to  her  by  her  father.  That  he  had  a  right 
to  give  it  to  her  so  that  she  might  enjoy  it  free  from  the  control 
or  liabilities  of  her  husband  there  can  be  no  doubt.  The  cred- 
itors of  the  husband  had  no  claim  upon  it,  either  at  law  or  in 
equity.  The  stock  and  farming  utensils,  it  is  true,  had  been 
purchased  by  him ;  still,  as  it  was  with  her  property,  that  could 
not  make  any  difference.  He  had  i>een  constituted  the  agent 
of  the  trustee  by  an  order  of  the  court  of  chancery ;  but  if  he 
had  qot  been,  and  there  had  not  b^en  in  &ct  ftny  tru9tee  pamed 
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ID  the  will,  or  appointed  by  the  court,  the  husband,  while  deal- 
ing with  her  property,  would  have  been  considered  as  her  trus- 
tee. Neither  cap  it  make  any  difference,  as  to  the  title,  that 
the  property  had  been  purchased  with  the  savings  of  the  wife's 
interest  The  interest  was  as  much  her  separate  property  as 
the  principal,  and  purchases  made  with  it  were  still  hers,  and 
subject  to  the  same  rules  as  the  principal  fund.  The  cases  to 
that  effect  are  numerous.  {Easiljf  v.  Easily,  2  Eq.  Abr.  140. 
Oare^y.  Knight,  2  Vem.  636.  Hearle  v.  GreetAank,  3  Aik. 
709.  Fettiplace  v.  Gorges,  1  Ves.  jr.  48.  Sir  Paul  NeaPs 
ease,  cited  in  a  note  to  Herbert  v.  Herbert,  Prec»  Ch.  44.) 

The  fact  that  many  of  the  goods  had  been  in  possession  of 
John  Merritt  for  a  considerable  period,  made  no  difference  as  to 
the  title,  or  the  right  of  the  trustee  to  dispose  of  them,  or  to  re- 
cover their  value  if  tortiously  taken  by  or  in  behalf  of  a  creditor 
of  the  husband.  It  is  difficult  to  see  how  the  wife  could  enjoy 
the  avails  of  her  property  without  his  participation,  so  long  as 
they  resided  U^ether.  Indeed  she  migbt  have  expressly  au- 
thorized him  to  use  or  enjoy  her  property,  without  giving  it  to 
him  ;  and  his  creditors  could  not  complain,  as  they  would  lose 
nothing  by  the  transaction.  Our  legislature  has  recently  gone 
very  far  to  authorize  such  a  state  of  things.  It  is  not  now 
considered  to  be  at  variance  with  the  policy  of  our  institutions* 

The  possession  of  the  property  by  the  husband,  if  not  incon- 
sistent with  the  nature  of  the  trust,  is  not  considered  as  fraud* 
ulent.  In  Cadogan  v.  Kaunt,  which  was  tri^d  before  Lord 
Mansfield,  and  which  came  before  the  court  of  king's  bench  on 
a  motion  for  a  new  trial,  {Comp.  Rep.  432,)  the  goods,  which 
consisted  principally  of  household  furniture,  had  been  conveyed 
by  the  husbaod,  on  a  marriage  settlement,  to  trustees,  for  the 
use  pf  himself  for  Ufe,  remainder  to  the  wife  for  life,  and  the 
ultimate  remainder  to  their  sons.  They  were  in  the  possession 
of  the  husband,  and  were  seized  on  an  execution  by  the  defen- 
dant who  w^js  a  judgment  creditor.  The  suit  was  brought  by 
the  trustees  and  they  recovered  the  goods.  In  Foley  v.  Bttr- 
nell,  tried  before  Lord  Mansfield,  at  Westminster  Hall,  in  1779^ 
the  suit  was  brought  by  the  trustees  under  a  will  for  wine% 
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linen  and  china,  wliicli  had  beW  seized  by  a  creditor  of  Lord 
Foley.  Thb  trustees  had  deliyered  the  key  of  the  wine  to  the 
husband,  and  the  key  of  the  linen  and  china  to  the  wife,  and 
the  goods  were  in  their  possession  when  taken  by  the  officeri 
and  yet  the  plaintiffs  recovered  the  value  of  the  Whole^  and  the 
defendants  acquiesced,  without  moving  for  a  new  trial. 

The  possession  of  the  husband  may  or  may  not  be  consid- 
ered as  a  badge  of  fraud,  according  to  the  circumstances.  There 
may  be  facts  which  might  warrant  the  inferences  that  the 
goods  had  been  purchased  by  the  husband  with  his  own  funds, 
and  that  he  had  resorted  to  the  pretext  that  they  were  a  part 
ci  his  wife's  separate  estate,  to  protect  them  from  the  reach  of 
his  creditors.  These  were  subjects  proper  for  the  consideration 
of  the  jury.  The  judge  should,  we  think,  have  admitted  the 
evidence,  and  then  submitted  the  whole  matter  to  them< 

There  must  be  a  new  trial ;  the  costs  to  abide  the  event  of 
the  suit 
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AlthoQgb  A  Kather  ii  entitled  to  the  Mrricei  of  hb  child,  darisg  the  iilinority  of  th^ 
latter,  yM  bb  may  Waire  that  right,  by  emandpating  the  child.  Or  the  child  may, 
by  hie  fluher'a  eonaeat,  become  entiUed  to  receive  the  finits  of  hie  labor,  ftr  hie 
own  nee. 

The  intention  of  a  ftther  to  emancipate  hie  minor  chikl  is  a  qaeirtion  of  &ct ;  and  ill 
the  absence  of  direct  proof,  may  be  inferred  from  drcnoistances. 

ta  determining  that  question,  in  a  suit  brought  by  a  person  to  recivTer  for  wofit  and 
labor  done  by  him  while  a  minor,  the  drcumstanoes  that  he  has  been  in  the  habit 
of  Working  for  oUiers,  and  receiTing  pay  fbr  his  labor,  himself,  and  that  another 
in&nt  child  of  the  same  parent  has  done  the  same,  without  objection  by  the  |nh 
rent,  may  properiy  be  taken  into  Consideration. 

Wh^re  a  fathdr  was  absent  Ibr  seirttal  yean,  leading  his  infiuit  son  to  tbaHilftt  ftr 
himiilfs  UinfttlMroMttihili«gBathiii^Mhli«da6atiMoriappM|aadafltia« 
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tMftmg  in  ha  cngagwncnto ;  Hdd  tbftt  th«  euaneipatioii  of  tlio  iofimt  might  b« 
pmomed ;  and  Uut  he  wm  entitled  to  xccover,  in  his  own  name,  lor  woik  and 
labor  dotte  by  him  during  hu  minority. 

Absumpsi^.  The  action  was  brought  to  recover  for  work 
and  labor  done  by  the  plaintiff  for  the  defendant.  Plea,  gene* 
ral  issue^  payment  and  notice  of  e^t-off.  The  defence  was  that 
the  servictsd  Were  performed  wh^b  the  plaintiff  was  a  minor, 
and  while  hid  father  was  living ;  and  that  the  compensation  for 
the  plaintiff's  services  belonged  to  his  father,  and  not  to  him. 
The  cause  w&s  referred  lo  referees,  for  hearing  and  decision^ 
who,  after  hearing  the  ptoofs  and  allegations  of  the  partieS| 
made  their  report,  certifying  that  there  was  due  from  the  defen* 
dant,  to  the  plaintiff,  the  sum  of  $244.  And  the  defendant) 
Ikpon  a  case,  now  moved  to  set  aside  the  report,  and  for  a 
new  trial. 

J^  'W,  Tompkins,  for  the  defendant. 

W,  W.  Scruff  ham,  for  the  plaintiff. 

Sp  the  Court,  Strong,  P.  J.  The  plaintiff  wotked  for  the 
defendant  from  March,  1837,  to  some  time  in  the  year  1841. 
The  testimony  does  not  give  the  exact  dates ;  nor  are  they  at 
all  material  to  the  questions  discussed  on  the  argument.  It  is 
clear  that  the  plaintiff  was  a  minor  during  the  whole  time,  and 
that  his  father  was  then  living.  The  father  had  some  agency 
in  the  bargain  for  the  son's  services  when  he  commenced  work- 
ing for  the  defendant,  and  in  a  settlement  made  for  the  work 
in  1838.  Th6  plaintiff,  probably  at  the  instigation  of  the  father, 
then  purposed  to  quit,  and  went  some  distance  with  his  father, 
who  was  apparently  about  leaving  the  place,  but  returned  im- 
mediately, and  resumed  his  labor  with  the  defendant.  The 
fiather  does  not  appear  to  have  taken  any  part  in  the  son's  en- 
gagements, after  this  return,  but  apparently  left  him  to  manage 
for  himself.  It  does  not  appear  that  he  ever  demanded  any 
compensation  for  the  plaintiff's  services,  after  the  brief  interrupt 
lite  in  lfi38|  nor  that  h*  etthsequeatly,  in  any  manner,  oottttib^ 
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ilt6d  towards  his  education  or  support  He  was  probably  absent 
in  Canada  during  the  whole  time,  except  a  dhort  period  when 
he  staid  with  Joseph  Thwaites,  a  witness  for  the  defendant. 
After  he  left  the  place  the  wages  of  another  minor  son  were 
paid  to  such  son,  without  objection  on  the  part  of  the  father. 
So  also,  the  plaintiff,  after  leaving  the  defendant,  received  com* 
pensation  from  another  man  for  work  done  during  his  minority. 
The  material  question  is  whether,  under  these  circumstances, 
the  plaintiff,  or  bis  father,  is  entitled  to  his  wages  1 

Parents  are  under  an  obligation  to  support  their  children  and 
are  entitled  to  their  services  during  their  minority.  Bui,  sayt 
Chief  Justice  Savage,  in  McCoy  v.  Huffman,  (8  Cawen^s  Rep. 
86,)  "  although  the  father  id  entitled  to  the  services  of  his  chil- 
dren till  the  age  of  twenty-one,  yet  he  may  waive  that  right 
{Burlingame  v.  Burlinganie,  7  CotberCs  Reps  92.)  He  may 
emancipate  his  child,  or  the  child  may,  by  the  father's  consent^ 
be  entitled  to  his  own  services."  So  also  it  was  remarked  by 
Sutherland,  J.  in  Shute  v.  Dorr,  (5  Wend,  Rep.  206,)  that 
'^  Such  intention  of  the  parent  may  be  inferred  from  circum- 
stances, and  when  the  circumstances  of  any  particular  case 
warrant  the  conclusion  that  it  was  understood  that  the  child 
might  receive  his  earnings,  payment  to  him  will  be  good."  We 
subscribe  fully  to  th^se  sentiments,  as  being  just  and  reasona- 
ble. The  reason  why  patents  are  entitled  to  the  services  of 
their  minor  chilclren,  usually  given,  is  that  which  I  have  already 
mentioned — the  liability  to  support  them.  But  in  my  opinion 
a  much  stronger  reason,  and  one  much  more  consonant  with 
the  feelings  and  obligations  of  parent  and  child,  is,  that  it  gives 
thife  parent  the  control  over  the  actions  of  his  children  when 
they  ar^  incapable  of  judging  for  themselves,  and  thus  has  a 
tendency  to  save  them  from  the  effects  of  idleness  or  impru* 
dence.  fiut  When  a  parent,  from  confidence  in  his  minor  child, 
or,  as  is  sometimes,  although  I  hope  not  often,  the  case,  from 
indifference  as  to  his  welfare,  allows  the  child  to  manage  for 
himself,  and  to  obtain  his  support  from  his  own  industry,  the 

» 

reasons  for  the  rule  fail,  and  the  rule  falls  with  them. 
The  condusion  to  which  the  referees  in  this  cause  camei 
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that  the  parent  had  in  effect  manumitted  the  plaintiff,  was  od# 
of  fact,  and,  in  our  opinion,  was  warranted  by  the  evidence. 
If  the  parent  was  absent  in  Canada,  or  indeed  any  where,  da- 
ring the  last  three  years,  as  there  is  reason  to  suppose  that  he 
was,  without  taking  any  agency  in  the  affairs  of  the  son,  the 
rational  inference  is  that  the  son  was  to  receive  the  avails  of 
his  labor,  for  his  support.  He  could  not  have  even  clothed 
himself  unless  he  could  obtain  at  least  a  portion  of  his  wages. 

The  defendant  objected  that  some  of  the  evidence  adduced 
by  the  plaintiff,  to  prove  such  absence,  was  hearsay  only.  Con- 
tinued absence  was  not  proved  by  hearsay.  That  was  estab- 
lished by  tbe  direct  evidence  of  persons  residing  in  the  place, 
and  the  absence  of  any  direct  evidence  by  the  defendant,  to  the 
contrary.  But  an  attempt  was  made  to  prove,  by  such  evi* 
dence,  the  residence  of  the  plaintiff's  father  in  Canada.  That 
was  not  at  all  material.  So  long  as  he  was  absent  from  the 
place,  it  matters  not  where  he  was.  I  am  inclined  to  think, 
however,  that  the  evidence  was  admissible.  The  question  as 
to  a  man's  place  of  residence  is  of  a  public  nature,  and  when 
such  residence  is  in  a  foreign  country  it  is  difficult  to  procure 
any  direct  testimony  on  the  subject.  Both  are  reasons  for  the 
admission  of  hearsay  evidence*  (1  Siark.  on  Ev.  54  to  60.) 
If,  however,  the  father  resided  in  tbe  same  place^  and  neither 
received  nor  claimed  any  wages  for  his  son's  services  for  so  long 
a  period,  the  inference  would  be  strong  that  he  intended  that 
they  should  be  paid  to  the  son.  If  any  demand  had  been  made 
by  tbe  father  it  must  of  course  have  been  known  to  the  defen- 
dant, and  might,  and  would  have  been  proved  by  him. 

The  defendant's  counsel  insisted,  on  the  argument,  that  the' 
referees  erred  in  permitting  the  question  to  be  put  to  the  wit- 
ness John  Cuthill,  whether  the  plaintiff  had  not  subsequently^ 
and  during  his  minority,  himself  made  a  contract  to  work  with 
the  witness?  If  the  question  had  stood  alone,  it  would  have 
been  inadmissible,  but  taken  in  connection  with  the  facts  that 
the  plaintiff  subsequently,  w^hiie  still  a  minor,  worked  for  the 
witness  a  year  and  received  pay  for  his  services,  the  whole  went 
loflhow  that  the  son  was  working  for  himself  without  objection 
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fioin  4he  father,  and  waa  admissible  evidenee.  True,  the  fiieU 
showing  thai  the  question  was  proper  had  not  been  proved 
when  it  was  put,  but  that  was  a  mere  inversion  of  the  order  of 
eliciting  the  evidence,  which  capnot  be  assigned  for  ^rror-  In 
addition  to  this,  Joseph  Thwa^tes,  oqe  of  the  defendant's  wit* 
uesses,  testified  that  he  had  employed  another  minor  son  of  the 
same  parent,  and  had,  after  the  father  left  the  place,  paid  the 
son  for  his  services.  This  was  not  objected  to  by  the  defen- 
dant, and  went  to  confirm  the  inference,  arising  fro^n  the  fa- 
thei''s  conduct  ip  other  particulars,  that  when  he  went  away 
he  ii^tended  to  en^ancipate  his  children  and  to  permit  them  to 
f  eceive  the  fruits  of  their  own  labor, 

The  motion  to  set  aside  the  report  of  the  referees  is  denied. 


3A«f E  Tebm^    Before  the  same  Juetiees. 
Gjaj^EN,  adm'r  of  3rown,  vs.  S.  Brown,  ei^r  of  James  Brown. 

The  repoft  of  referees,  like  the  Terdict  of  a  jary,  w  only  to  be  let  ande  where  the 
finding  is  clearly  against  the  weight  of  evidence,  or  where,  upon  the  trial,  some 
nde  of  evidcnoe,  or  principle  of  law,  has  been  ▼ioiaCed. 
Altboagh  a  defendant  has  been  precluded,  by  a  judge's  order,  from  making  a  set-e|( 
by  reason  of  his  o^lect  to  furnish  a  bill  of  particulars,  yet  where  the  pUunttflT's 
claim  is  founded  on  an  implied  liability  of  the  defendant,  for  a  quantum  meruit^ 
the  defendant  may  show  that  the  plaiotifT's  demand  was  compensated  at  the  time, 
hy  services  rendered,  and  that  therefore  no  such  liability  ever  aroee. 
MinnUes  of  testimony,  taken  by  counsel,  or  by  a  jpdge,  on  a  former  trial,  can  only 
be  resorted  to  as  memoranda  to  refresh  the  memory  of  a  witness  testifying  to  what 
then  took  place- 
Where  a  person  testifying  to  what  was  sworn  to  by  a  witness  on  a  former  occasion, 
Mates  that  he  took  minutes  of  the  testimony,  and  intended  to  take  down  what  the 
witnees  swore  to,  ai^d  l^lieves  he  did  so,  but  that  he  has  no  remembrance  of  the 
witness'  testimony,  independent  pf  his  minutes,  he  cannot  be  allowed  to  state  th« 
contents  of  bis  minutes. 
It  is  noceesaiy  that  a  witnsps  testifying  after  inspecting  a  memorandom  in  court, 
■bmildbeaUe,  after  aqohwispootioiiydislinclJiy  to  seooiiMt  the  finlf,  independeni 
0f  th#  writiao  meoioraiidinpf 
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After  le^enU  wftoeiies  hftve  been  examined,  before  lefereee,  ai  to  tba  cbandeieof 
other  witneeies,  the  n^Brees  ha^e  a  right  to  interfeif^  and  to  lefiue  to  hear  fvtiNr 
teetimony  upon  that  queetion. 

Motion  to  set  aside  a  report  of  referees.  The  action  was 
assumpsit,  and  was  brought  by  the  plaintiff  as  administrator  of 
Stephen  Brown,  deceased,  to  recover  for  the  board,  nursing,  &c. 
of  James  Brown,  deceased,  and  of  his  father,  Abraham  Brown, 
deceased.  The  defendant  pleaded  the  general  issue,  and  the 
statute  of  Iin)itations.  The  cause  having  been  referred  to  ref- 
erees, was  heard  before  them ;  two  of  whom  reported  in  favor 
of  the  defendant.  The  plaintiff,  for  various  reasons,  which  are 
referred  to  in  the  opinion  of  the  court,  now  moved  to  set  the 
report  aside. 

It.  S>  Harty  for  the  plaintiff. 

W.  Nelson  ^  J.  W.  Tompkins,  for  the  defendant. 

Bff  the  Court,  McCoun,  J.  The  report  of  referees,  like  the 
verdict  of  a  jury,  is  only  to  be  set  aside,  where  the  finding  is 
clearly  against  the  weight  of  evidence,  or  where,  upon  the  trial, 
some  rule  of  evidence  or  principle  of  law  has  been  violated. 
The  plaintiff  complains,  in  the  first  instance,  that  the  referees 
improperly  received  evidence  of  a  set-off  on  the  part  of  the  de- 
fendant ;  he  having  been  precluded  from  making  a  set-off  by  a 
judge's  order,  for  his  neglect  to  furnish  a  bill  of  particulars. 
We  do  not  understand,  however,  that  the  evidence  of  work  and 
services  performed  by  James  Brown  (the  defendant's  testator) 
on  the  farm — and  while  living  in  the  family  of  the  plaintiff's 
intestate,  Stephen  Brown — was  offered  with  a  view  to  make  out 
an  indebtedness  for  such  work  and  services ;  but  with  a  view 
of  showing  that  he  earned  his  living  as  he  went  along,  and 
contracted  no  debt  for  board  and  lodging,  while  be  lived  there. 
There  being  no  proof  of  an  express  contract  to  pay  for  boards 
and  the  plaintiff's  case  proceeding  entirely  on  the  ground  of  an 
implied  liability  for  a  quantum  meruit,  it  was  certainly  proper 
for  the  defendant  to  show  that  the  plaintiff's  demand  was  com- 
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pensated  at  the  time,  by  services  rendered,  apd  that  therefore 
no  such  liability  ever  arose. 

The  next  objection  to  be  noticed  is,  that  the  referees  allowed 
inquiries  to  be  made  respecting  the  pecuniary  circumstances  of 
the  plaintiflf's  intestate,  Stephen  Brown,  and  of  the  defendant'^ 
testator,  James  Brown.  The  result  of  the  inquiry  on  the  cross- 
examination  of  the  plaintiff's  witness  Osborn,  showed  a  stronger 
probability  that  James  was  to  pay  for  his  board  while  living  at 
Stephen's,  than  that  his  services  were  to  be  an  equivalent,  and 
that  the  one  was  to  compensate  the  other.  Tb^  inquiry  theror 
fore,  if  improper,  has  not  harmed  the  plaintiff,  and  furni^hps  no 
reason  for  setting  aside  the  report.  But  such  inquiries  were 
not  improper — considering  the  nature  of  the  plaintiff's  demand, 
its  origin  and  long  standing,  and  how  it  was  attempted  to  b^ 
supported  by  oral  testimony  alone.  The  same  may  be  said 
with  respect  to  the  objections  taken  on  the  cross-examination 
of  David  Van  Yores,  in  relation  to  old  Abraham  BrowQ's 
means  or  resources.  It  was  sought  to  charge  James  Brown 
with  an  original,  and  not  a  eoUatercd  liability  to  pay  for  his 
father's  board  and  maintenance ;  and  this  by  circumstantial 
rather  than  by  direct  and  positive  proof  of  a  contract.  And  to 
l-ebut  this,  such  facts  as  were  attempted  to  be  elicited  were 
clearly  admissible.  The  referees  could  better  judge  of  the 
probability  (in  the  absence  of  other  evidence)  of  James'  originaJ 
undertaking  to  support  his  father  by  engaging  board  for  him  at 
Stephen  Brown's,  when  they  had  evidencp  before  them  of  the 
old  man's  acts  and  declarations  in  regard  to  bis  own  abilhy  or 
inability  to  pay  for  himself.  Hence  it  would  seem  that  the 
inquiries  made  of  David  Van  VorjBs  on  bjs  cros$<examination, 
and  of  Benjamin  Sill — a  witness  on  the  part  oi  the  defendant — 
as  to  the  father's  property  and  mopeyed  means,  were  not  im- 
proper. 

The  next  point  is  ip  regard  io  counsel's  minutes  of  what 
Nathaniel  Van  Vores,  a  witness  for  the  plaintiff  before  the 
referees,  had  testified  op  a  former  occasion  before  the  surrogate, 
^nd  which  minutes  were  now  introduced  for  the  purpose  of 
showing  a  contr^iction  in  tb^  statements  of  the  witness,  and 
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to  impeach  his  credibility.  The  witness  had  testified,  befbrt 
the  referees,  that  he  was  present  at  a  conversation  between 
Stephen  Brown  and  James  Brown,  in  April,  1839,  at  a  particu- 
lar place  which  he  designated,  and  which  conversation  was 
continued  between  James  Brown  and  the  witness,  after  Stephen 
bad  left  them,  and  therein  James  bad  admitted  that  he  owed 
Stephen  for  the  board  both  of  himself  and  his  father,  and  that 
he  had  been  trying  to  keep  the  money  back  for  the  benefit  of 
Stephen's  children,  but  now  he  found  that  he  should  be  obliged 
to  pay  the  money  to  him.  The  amount  was  not  mentioned. 
This  was  an  important  piece  of  testimony ;  because,  if  true,  it 
established  a  legal  liability  within  six  years  of  the  time  of 
bringing  the  action.  In  order  to  lay  the  foundation  for  contra^ 
dictory  evidence,  the  witness  was  asked,  whether  he  was 
examined  as  a  witness  before  the  surrogate  in  opposing  the 
^roof  of  the  will  of  James  Brown.  He  answered  in  the  affirm- 
ative. He  was  then  asked,  whether  he  testified  on  that 
occasion,  that  he  could  not  recollect  any  conversation  so  as  to 
relate  it,  which  he  had  had  with  James  Brown  since  he  moved 
to  the  city  of  New-York,  which  he  had  previously  stated  was 
some  nineteen  years  before.  The  question  was  objected  to,  and 
the  referees  decided  the  witness  might  answer  it  or  not,  as  he 
pleased ;  and  the  witness  refused  to  answer  it,  saying  he  would 
answer  no  such  question  unless  compelled.  For  the  purpose 
of  proving  what  this  witness  did  testify  before  the  surrogate, 
Mr.  Tompkins,  one  of  the  counsel  on  that  occasion  in  support 
of  the  will,  was  sworn  and  examined  before  the  referees.  He 
stated  that  he  intended  to  take,  and  believed  he  did  take,  in 
his  minutes  at  the  time,  what  Van  Yores  testified  to.  That  he 
had  his  original  minutes  before  him ;  but  if  he  was  to  answer 
from  his  recollection  alone,  he  could  not  say  that  he  recollected 
any  thing  about  it.  From  the  minutes  it  appeared  that  Yan 
Vores  testified  on  the  subject  of  conversations  he  had  had  with 
James  Brown  in  his  lifetime.  Mr.  Tompkins  was  then  asked> 
^what,  according  to  your  recolleetion  as  assisted  by  yoot 
imtttxm  no^  before  yon,  did  he  testify  on  that  sufegect  ?"  it 
%tti  6bjeet«d  Aat  Mr.  ToAipkmd  should  not  testify  wiSi  bk 
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iniDtttes  before  faini)  but  should  be  required  to  testify  from  hi^ 
necoUectioD,  after  baying  been  allowed  to  look  at  his  minutes 
as  a  memorandum  to  refresh  his  memory.  The  objection  wa$ 
OTerruled.  Mr.  Totnpkins  then  stated  from  his  minutes,  th^ 
testimony  given  by  Van  Yores  as  noted  down  by  him ;  admit* 
ting  that  without  his  minutes,  he  could  have  no  confidence  in 
his  recollection  of  Van  Yores'  testimony.  The  objections  takea 
to  this  proof  are  .threefold.  1.  That  Mr.  Tompkios  could  not 
iMiy  positively  that  his  minutes  were  correct.  He  could  only 
say  he  believed  they  were  correct*  He  intended  them  to  be  so« 
2.  That  he  had  no  recollection  of  the  subject  matter  of  his 
minutes ;  he  reUed  entirely  upon  them  for  the  testimony  b^ 
gave;  and  3.  His  minutes  were  not  used  to  re^re^AAi^fTte^nory, 
for  he  had  no  memory  on  the  subject. 

With  respect  to  the  first  objectioD,  all  that  is  requii:ed  of  a 
witness  when  testifyiog  from  a  note  or  memorandum,  is,  that 
he  should  state  it  was  made  by  him  at  or  about  the  time  of  the 
occurrence  which  it  speaks  of,  and  that  he  intended  it  to  be 
correct,  and  believes  it  to  be  so.  As  to  the  second  and  third 
objections,  the  general  rule  and  practice  is  for  a  witness  tp 
^eak  from  his  recollection  of  the  facts,  after  having  referred  to 
his  notes  or  memorandum,  and  brought  the  facts  fresh  into  hifi 
mind  again.  In  this  instance,  however,  the  witness  (Mr.  T.) 
seems  to  have  been  unable  to  do  so.  He  could  only  state  what 
he  did  of  Yan  Yores'  former  testimony,  from  his  minutes^  not 
from  any  remembrance  or  recollection  which  he  had  of  it.  Was 
he  at  liberty  to  do  this,  within  any  acknowledged  rule  of  evi- 
dence ?  It  appears  to  be  admitted  by  all  writers  on  evidence, 
that  counsel's  or  even  a  judge's  minutes  of  a  trial,  are  not,  per 
se,  evidence  on  another  trial.  They  can  only  be  used  or  re* 
sorted  to  as  memoranda  to  refresh  the  memory.  (1  Cowen  4* 
HilPs  Notes,  679k  I  Binneyy  108.)  And  in  using  notes  or 
.memoranda^  it  is  laid  down  in  the  text  of  Phillipps  (1  PhU*  Ev* 
^9)  that  if  the  witness  cannot,  from  recollection,  speak  to  the 
fact  any  further  than  as  finding  it  stated  in  a  written  entry, 
bis  testimony  will  amount  to  nothings  There  is  a  departure 
firom  the  r|4e  in  a  number  of  the  En^^lish  i^nd  American  cfum 
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bollected  ia  Cowea  d&  Hill's  Notes,  750  to  763.  Still,  in  one 
ca^,  Lawrence  v.  Barker^  (5  Wend.  301,)  our  own  supreme 
boUrt  adhered  closely  to  it,  and  rejected  the  evidence  of  a  me- 
morandum made  by  a  witness,  who  could  only  swear  that  he 
made  it,  and  had  no  doubt  he  put  down  precisely  what  was 
said  in  the  conversation  which  it  related,  but  had  no  present 
recollection  of  the  facts,  independent  of  the  paper.  And  in 
F^eter  v.  Heathy  (11  Wend.  477,)  Chancellor  Walworth,  in 
delivering  the  opinion  of  the  court  for  the  correction  of  errors, 
appears  to  have  considered  it  necessary  that  a  witness  testify- 
ing after  inspecting  a  hieihorandum  in  court,  should  be  able, 
after  such  inspection,  distinctly  to  recollect  the  facts  independent 
of  the  written  memorandum.  This  would  seem  to  be  the 
established  rule  in  our  state;  and  we  cannot  approve  of 
the  decision  of  the  referees  in  receiving  Mr.  Tompkins'  state- 
ment from  his  minutes,  without  overruling  the  decision  in 
Lawrence  v.  Baker.  Before  setting  aside  the  report  for  this 
cause,  however,  it  should  appear  that  the  plaintiff  has  been 
prejudiced  by  it.  On  examining  Van  Vores'  testimony  before 
the  surrogate,  as  furnished  by  Mr.  Tompkins,  it  will  be  seen 
that  it  contains  nothing  contradictory  of,  ot  at  variance  with, 
the  testimony  he  had  just  then  given.  The  former  related  to 
the  changed  condition  which  he  observed  in  James  Brown,  in 
May  or  June,  1843.  And  he  had  been  in  the  habit  of  seeing 
him,  as  he  stated,  three  or  four  times  a  year  for  the  then  last 
fifteen  years ;  and  the  latter  testimony  related  to  conversations, 
and  particularly  the  one  in  April,  1839.  Hence  there  was  no 
impeachment  of  his  veracity,  from  any  discrepanty  in  his  testi- 
mony on  the  two  different  occasions. 

A  point  has  been  made  on  the  argument,  of  the  referees' 
refusal  to  hear  any  further  evidence  either  against  or  in  sup- 
port of  the  characters  of  Van  Vores  and  Austin,  two  of  the 
plaintiff's  witnesses.  Several  witnesses  had  been  sworn  and 
examined  on  both  sides  touching  their  characters  for  truth, 
when  the  referees  interposed.  It  does  not  appear  that  either 
party  objected  at  the  time,  to  their  refusal  to  hear  further  wit- 
nesses in  support  of,  or  against,  the  character  of  the  two  men ; 
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hor  does  it  appear  to  have  been  an  undue  exercise  of  power  on 
the  part  of  the  referees.  They  had  a  right  to  put  a  stop  to  the 
examination  as  they  did.  (2  Cowen^s  TV.  991.)  (a)  Some 
other  points  have  been  made,  including  the  general  one,  that 
the  finding  of  the  two  referees  is  against  the  weight  of  evidence, 
and  that  for  that  cause  it  should  be  set  aside. 

We  have  not  been  inattentive  to  all  the  facts  and  circum- 
stances which  could  be  urged  in  favor  of  a  claim  of  ^  this 
character ;  but  we  cannot  fail  to  perceive  thai  there  is  much  in 
the  case  to  show,  after  the  lapse  of  so  many  years,  and  the 
non-assertion  of  a  legal  right,  if  one  ever  existed,  that  the 
claim  for  the  support  of  the  old  man,  as  well  as  for  the  board 
of  the  testator  James  Brown,  addressed  itself  rather  to  his  tes- 
tamentary disposition  and  bounty,  than  to  any  legal  obligation 
he  was  under ;  and  that  this  suit  has  grown  out  of  a  family 
disappointment,  which  however  undeserved  or  unmerited,  is 
not  a  ground  on  which  to  base  a  legal  recovery.  Though 
there  was  room  for  a  difference  of  opinion  among  the  referees, 
and  although  a  jury  might  be  induced  to  find  a  verdict  the 
other  way,  if  the  cause  should  be  tried  again,  yet  such  a  possi- 
bility does  not  justify  the  court  in  setting  aside  the  report 

Motion  denied. 

(a)  Sea  NaUan  t.  Moiet,  anii,  p,  31. 


Same  Term.    Before  the  same  Justices. 
Nelson  and  others,  ex'rs  of  Green,  vs.  Lounsbury. 

The  principle  in  regard  to  the  manner  of  replying  to  a  plea  of  the  atatote  of  limitap 
tioni,  where  tbe  plaintiff  would  avail  himself  of  the  time  allowed  by  the  8th  aeo- 
tton  of  tbe  statute,  in  an  action  brought  o^oitu^  executors  or  administrators,  or  of 
that  allowed  by  the  9th  section  in  an  action  brought  by  them,  is  the  same  in  both 
It  is  unnecessaiy  to  set  out,  in  pleading,  the  time  which  these  pnmsiooe 
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0f  Um  fltatnte  allow  fiir  the  briagiDg  of  actioni  after  tho  death  of  the  toptalor  f0 

intestate,  and  after  the  granting  of  letters  testamentary  or  of  administration. 
It  18  matter  of  evidence,  under  the  issue  ''  infra  sex  amtos ;"  and  when  proved,  the 

time  thus  allowed  will  not  be  taken  into  the  computation  of  the  six  years. 
Unnecossary  statements  in  a  lepUeation,  all  tending  to  the  one  point  properly  pHtfo 

issue,  are  to  be  regarded  as  surplusage. 
And  superfluous  matter,  in  a  replication  concluding  to  the  country,  does  not  vitiate^ 

Demurrer  to  replication.  The  action  was  assumpsit  upon 
a  prbmissory  note  given  to  Martha  Oreen,  the  plaintiff's  testa- 
trix, in  her  lifetime,  and  dated  September  12, 1837.  Plea,  gen< 
eral  issue,  and  actio  non  accrevit  infra  sex  annos.  Replication 
admitting  that  although  the  causes  of  action  mentioned  in  the 
plaintiff's  declaration  did  not  accrue  within  six  years  next  be- 
fore the  commencement  of  the  suit,  yet  that  after  the  causes  of 
action  accrued,  and  before  the  expiration  of  six  years,  to  wit, 
on  the  7th  of  May,  1841,  the  testatrix  died;  that  on  the  11th 
of  June,  1841,  letters  testamentary  were  granted  to  the  plain- 
tiffs ;  that  one  month  and  three  days  elapsed  between  the  death 
of  the  testatrix  and  the  granting  of  the  letters  testamentary ; 
that  such  period  of  one  month  and  three  days,  and  the  period 
of  six  months  after  the  granting  of  the  letters  testamentary  are 
not  to  be  deemed  any  part  of  the  time  limited  by  law  for  the 
commencement  of  this  action  ;  that  after  deducting  such  peri- 
ods of  time,  amounting,  together,  to  seven  months  and  three 
days,  from  the  time  elapsed  since  the  plaintiffs'  cause  of  action 
accrued,  the  said  cause  of  action  did  accrue  within  six  years  ; 
concluding  to  the  country.  To  this  replication  the  defendant 
demurred,  and  specified  the  following  causes  of  demurrer. 
(1.)  That  it  did  not  traverse  or  deny  the  allegation  in  the  de- 
fendant's plea  of  actio  non  accrevit,  (2.)  That  it  introduced 
new  matter,  and  did  not  conclude  with  a  verification,  but  to 
the  country.  (3.)  That  it  was  multifarious  and  argumenta« 
tive.    The  plaintifiTs  joined  in  demurrer. 

T.  iZ.  Lee^  for  the  defendant 
A.  Lodcwoady  for  the 
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By  the  Courts  McCoun,  J.  If  the  replicatioa,  which  is  the 
subject  of  the  demurrer  in  this  case,  had  concluded  with  a  ver- 
ificatioHj  it  would  have  been  clearly  bad  within  the  principle 
decided  in  Howell  v.  Babcock^s  Ex'rs,  (24  Wend.  488,)  be- 
cause in  form  it  would  have  tendered  unnecessary  and  imma- 
terial matter  to  be  put  in  issue,  as  was  done  in  that  case.  But 
this  replication  concludes  to  the  country,  taking  issue  upon  the 
plea  of  aeiio  nan  accrevii,  ice.  and  thus  steers  clear  of  the  ob- 
jection of  its  being  new  and  immaterial  matter  which  it  at- 
tempts to  introduce  and  put  in  issue,  in  avoidance  of  the  plea. 
The  principle  in  regard  to  the  manner  of  replying  to  a  plea  of 
the  statute  of  limitations,  where  the  plaintiff  would  avail  him- 
self of  the  time  allowed  by  the  8th  section  of  the  statute,  in  an 
action  brought  against  executors  or  administrators ;  or  of  that 
allowed  by  the  9th  section  in  an  action  by  executors  or  admin- 
istrators, (2  H.  S.  365,  2d  ed.)  is  the  same  in  both  cases.  It  is 
xmnecessary  to  set  out,  in  pleading,  the  time  which  these  pro- 
visions of  the  statute  allow  for  the  bringing  of  actions  after  the 
death  of  the  testator  or  intestate,  and  after  the  granting  of  let- 
ters testamentary  or  of  administration.  It  is  matter  of  evidence 
under  the  issue  "  infra  sex  annos^^  and  when  proved,  the  time 
thus  allowed  will  not  be  taken  into  the  computation  of  the  six 
years.  Here  the  pleadings,  as  they  stand,  present  an  issue  upon 
the  point  whether  the  action  accrued  within  six  years  of  the 
time  of  bringing  it,  or  not. 

The  next  question  then  is,  whether  the  replication— -contain- 
ing, as  it  does,  matter  that  is  unnecessary  to  be  stated  in  order 
to  make  this  issue — is  bad  for  duplicity  or  multifariousness  ? 
It  is  clear,  from  the  authorities,  that  the  unnecessary  statements 
of  this  replication,  all  tending  to  the  one  point  put  in  issue,  are 
to  be  regarded  as  mere  surplusage  ;  and  that  superfluous  mat- 
ter in  a  replication  concluding  to  the  country  does  not  vitiate, 
(d  Wend.  306.  3  £fi//,  647.  I  Denio^  427.)  The  demurrer 
must  be  overruled  with  costa. 
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CouTANT  ^  Hobby  vs.  Servosb  and  others. 

Where  A  deed  coDTeyed  lands  to  the  gnoitee,  in  fee,  in  trust  for  the  benefit  of  othen^ 
and  conferred  upon  the  grantee  power  to  grant,  bargain,  sell,  and  convcj  the 
tame,  and  to  make  and  execute  the  necessarjK- conveyances  for  the  benefit  of  the 
cestuis  que  trust ;  Held  that  these  terms  did  not,  of  themselves,  confer  a  power  to 
execute  a  mortgage. 

As  a  general  rule,  a  power  to  sell,  if  general  and  unqualified,  does  not  include  a 
power  to  mortgage. 

But  if  a  mortgage  is  given  under  a  general  power  to  sell,  as  a  part  of  the  same 
transaction  with  the  conveyance  creating  the  power  to  sell,  and  for  the  purpose 
of  securing  the  payment  pf  the  purchase  money,  it  is  valid. 

And  this  although  such  mortgage  covers  land  conveyed  to  the  mortgagor  by  sepa- 
rate deeds,  in  trust  for  different  cestuis  que  trust,  respectively. 

Where,  upon  the  sate  and  purchase  of  land,  a  deed  is  executed  therelbr,  and  the 
purchaser  gives  back  a  mortgage  for  the  purchase  money,  or  for  a  part  thereof,  the 
presumption  is  that  the  deed  and  mortgage  were  executed  at  the  same  time,  and 
the  whole  is  considered  one  transaction.  And  taking  the  whole  together,  the 
vendee  acquires  only  the  equity  of  redemption. 

In  such  a  case  the  purchaser  cannot  avoid  one  part  of  the  transaction  and  affirm  the 
other.  He  cannot,  nor  can  auy  one  for  him,  take  the  land  and  repudiate  the 
mortgage.  He  either  holds  the  land  subject  to  the  mortgage,  or  he  does  not  hold 
it  at  all. 

A  release  of  a  part  of  mortgaged  premises,  from  the  lien  of  the  mortgage,  does  not  in 
any  manner  affect  the  lien  thereof  upon  the  residue,  as  between  the  original  par- 
ties.  So  far  as  it  relates  to'thcm,  eve^  part  of  the  mortgaged  premises  is  bound 
for  the  payment  of  the  whole  debt. 


In  Equity,  This  was  an  appeal  from  a  decree  of  the  late 
assistant  vice  chancellor  of  the  first  circuit.  On  or  about  the 
first  day  of  July,  1836,  John  Pintard,  of  the  city  of  New- York, 
purchased  for  the  sum  of  $1380,  of  one  Charles  Smith,  48  lots 
of  ground  in  the  village  of  Jamaica,  and  took  from  said  Smith 
and  his  wife  a  conveyance  to  himself  in  trust  for  his  two  infant 
grandsons,  John  Piqtard  Servoss  and  Elias  Boudinot  Servoss, 
with  power  to  the  grantee  to  grant,  bargain,  sell  and  convey 
those  lots,  or  any  part  thereof,  for  such  sum  or  sums,  and  at 
such  times  as  to  him  should  seem  proper,  and  to  make  and  ex* 
acute  all  necessary  ooayeyanoes  in  the  law  for  the  same,  for 
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the  benefit  of  said  iDiants.  Thomas  L.  Senross,  the  father  of 
the  said  John  and  Elias,  furnished  the  largest  part  of  what 
consideration  money  was  paid  down ;  the  remainder  being  taken 
from  money  belonging  to  the  infants,  on  deposit  in  the  Savings 
Bank.  On  the  same  day  Pintard  purchased  of  the  said  Smith 
for  the  sum  of  $1260,  twelve  other  lots  of  ground  in  the  same 
village  of  Jamaica,  and  took  from  Smith  and  wife  a  convey- 
ance to  himself  as  trustee  for  his  two  infant  granddaughters, 
Isabella  Fleming  Servoss  and  Elizabeth  Pintard  Servoss,  with 
a  similar  power  to  sell  and  convey.  Thomas  L.  Servoss,  tU^ 
father  of  the  infants,  furnished  the  principal  part  of  what  con- 
sideration money  was  paid  down ;  but  a  small  part  was  derived 
from  money  which  Elizabeth  had  in  the  Savings  Bank.  The 
bill  shows  that  the  whole  of  the  above  mentioned  lots,  as  well 
those  conveyed  in  trust  for  the  girls,  as  those  conveyed  in  trust 
for  the  boys,  were  purchased  of  Smith  at  the  same  timej  and 
that  Pintard  gave  a  mortgage  upon  the  whole  of  said  lots  to 
secure  $1848,  of  the  purchase  money  of  the  whole ;  bearing  six 
per  cent  interest.  Subsequent  to  the  execution  of  the  mort- 
gage, Pintard  agreed  to  pay  seven  per  cent,  interest,  instead  of 
six,  and  did  pay  it  during  his  lifetime.  Charles  Smith  assigned 
the  mortgage  to  Abraham  Van  Wyck,  who  assigned  it  to  the 
complainant  on  the  10th  day  of  November,  1844.  The  bill  in 
this  cause  was  filed  for  the  foreclosure  of  that  mortgage.  The 
infant  cestuis  que  trtist,  with  Thomas  L.  Servoss  and  wife, 
their  father  and  mother,  with  others,  were  made  parties  defen- 
dants. On  the  8th  of  November,  1842,  John  Pintard,  under 
the  power  contained  in  the  deed  of  the  48  lots  to  him  in  trust 
for  his  grandsons,  conveyed  in  fee  to  Nathaniel  Kimball  24  of 
the  48  lots ;  who  afterwards  transferred  the  same  to  one  Read. 
Pintard  died  on  or*  about  the  20th  day  of  June,  1844,  having 
made  and  published  his  will,  by  which  he  gave  the  whole  of 
his  property  to  his  daughter  Louisa  Servoss,  the  wife  of  the 
said  Thomas  L.  Servoss.  On  the  24th  of  March,  1846,  the 
complainants,  at  the  request  of  Thomas  L.  Servoss,  and  from 
Ignorance  that  the  mortgaged  premises  had  been  conveyed  to 
Pintard  in  different  parcels,  released  to  Read,  the  24  lots  firom 
Vol.  III.  17 
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the  operation  of  the  mortgage.  The  mortgage  recites  that  the 
property  was  conveyed  to  the  mortgagor  by  two  separate  deeds, 
in  trust  for  different  persons. 

The  defendants,  Isabella  Fleming  Servoss  and  Elizabeth 
Pintard  Servoss,  by  their  guardian  ad  litem,  put  in  separate 
and  special  answers  to  the  complainants'  bill,  and  John  Pintard 
Servoss  and  Elias  Boudinot  Servoss  answered  jointly,  by  their 
guardian  ad  litem.  The  complainants  replied  to  their  several 
answers,  and  proofs  were  taken  by  them.  The  other  defen- 
<|^t8  suffered  the  bill  of  complaint  to  be  taken  as  confessed  by 
them :  Thomas  L.  Servoss  and  his  wife,  after  an  appearance, 
and  Selover  and  wife  for  want  of  an  appearance.  The  bill  of 
complaint,  after  stating  the  purchase  by  Mr.  Pintard,  and  his 
taking  two  separate  conveyances  for  the  mortgaged  premises, 
proceeded  to  set  forth  the  bond  and  mortgage,  in  the  usual 
manner,  and  prayed  for  a  sale  of  the  mortgaged  premises,  ex- 
cept the  24  lots  sold  by  Pintard  in  his  lifetime  to  Kimball,  and 
which  the  complainants  had  released  from  the  lien  of  the  mort- 
gage. The  guardian  ad  litem  for  the  granddaughters  of  the 
mortgagor,  in  his  answer  in  their  behalf,  set  up  as  a  defence 
that  this  release  was  detrimental  to  their  interests,  inasmuch 
as  the  effect  of  it  was  to  throw  a  larger  portion  of  the  burden 
of  the  mortgage  upon  their  lots  than  they  should  equitably 
bear.  The  cause  was  referred  to  the  assistant  vice  chancellor 
for  hearing  and  decision ;  who  made  a  decree  declaring  that 
John  Pintard  took  no  estate  in  the  premises  in  question ;  and 
that  the  mortgage  executed  by  him  to  Smith  was  invalid  and 
of  no  effect;  and  directing  the  complainants'  bill  to  be  dismissed, 
with  costs.    From  that  decree  the  complainants  appealed. 

The  following  is  the  opinion  delivered  by  the  assistant  vice 
chancellor. 

A.  L.  Robertson,  A.  Y.  C.  The  two  conveyances  made  in 
1836,  to  John  Pintard,  in  trust  for  his  two  grandsons  and  his 
two  granddaughters,  vested  the  legal  estate  in  them.  Section 
46  {IR.  S.  727,)  provides  that  every  estate  or  interest  in  land 
shall  be  deemed  a  legal  right,  except  otherwise  provided  for. 
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Section  49  provides  that  where  a  disposition  of  lands  is  made 
to  one  to  the  use  of,  or  in  trust  for,  another,  no  estate  or  inter- 
est, legal  or  equitable,  shall  vest  in  the  trustee ;  and  section  46 
provides  that  where  a  person  is  entitled  to  the  possession  and 
profits  of  land,  he  shall  be  deemed  seised  of  a  legal  estate  of  the 
same  duration.  As,  therefore,  these  infants  had  an  interest 
which  was  neither  a  prescribed  trust  nor  power,  and  was  not 
contingent,  it  must  have  been  a  legal  estate.  As  Mr.  Pintard 
took  no  estate,  he  had  no  right  to  either  possession  or  profits, 
which  these  infants  alone  must  have  had,  and  therefore  they 
took  an  estate  in  fee. 

Mr.  Pintard  having  no  estate  in  the  lands,  the  mortgage  ex- 
ecuted by  him  to  the  grantor,  and  since  assigned  to  the  com- 
plainants, has  no  eflfect  by  treason  of  such  supposed  interest 
Nor  was  it  a  good  execution  of  the  power  to  sell,  which  was 
not  for  the  purpose  of  raising  a  specific  sum,  but  to  convert  the 
land  into  money.  In  no  wise,  therefore,  did  this  instrument 
create  a  lien  on  the  land.  Probably  the  original  grantor  of 
the  land  had  a  lien  for  his  unpaid  purchase  money,  which 
might  be  enforced  by  a  sale  of  the  premises,  but  the  bill  does 
not  make  a  case  for  such  relief,  and  it  L  possible,  if  it  did,  the 
defendants  might  have  alleged  that  some  other  security  had 
been  taken  and  the  lien  in  equity  waived. 

The  bill,  therefore,  must  be  dimissed  with  costs,  without  pre- 
judice to  the  complainants'  right  to  file  a  new  bill  on  proper 
grounds. 

Oeo.  C(zse,  for  the  appellants.  The  infant  defendants  could 
take  no  estate  in  the  mortgaged  premises  save  through  and  by 
means  of  Mr.  Pintard,  the  immediate  grantee  and  mortgagor ; 
and  he  being  the  legal  conduit  pipe  through  which  their  bene- 
ficial interest  flowed,  they  could  receive  no  more  or  other  interest 
than  he  suffered  to  pass :  nor  can  they  claim  the  benefit  of  the 
trust  without  the  power  to  sell  with  which  it  is  coupled.  The 
trustee  being  the  legal  conduit  through  whom  the  cestuis  que 
trust  took  their  beneficial  interest,  he  must  have  been,  in  the 
first  instance,  the  recipient  of  the  legal  estate ;  and  though  it 
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might  uot  vest  in  bim  as  a  permaneDt  title,  yet  it  was  long 
enough  in  him  to  enable  him  to  execute  the  mortgage,  leaving 
the  equity  of  redemption  to  vest  in  the  cestuis  que  trust.  The 
49th  section  of  the  statute  {IRS,  722)  does  not  declare  that 
the  trustee  shall  not  take  any  title ;  but  that  no  estate  or  in- 
terest shall  vest  in  hinx.  And  it  has  the  same  and  no  other 
effect  than  the  statute  of  uses  had.  Before  the  statute  of  uses, 
the  whole  of  the  legal  title  was  always  in  the  trustee,  whilst 
the  beneficial  estate  was  in  tbe  cestui  que  trust.  That  statute 
transferred  the  legal  title  over  to  the  latter  from  the  trustee,  but 
only  in  such  state  or  condition  as  he  had  it,  and  as  the  cestui 
que  trust  was  entitled  to  claim  in  equity.  But  this  case  does 
not  come  within  the  49th  section,  which  declares  that  every  dis- 
position of  lands  shall  be  direct!}^  to  the  person  in  whom  the 
right  to  the  possession  and  profits  shall  be  intended  to  be  in- 
vested. For  it  was  not  by  these  conveyances  intended  that  the 
right  to  the  possession  and  profits  of  the  land  conveyed  should 
vest  in  the  infant  defendants ;  (1,)  Because  they  were  infants; 
(2.)  Because  there  were  no  profits ;  (3.)  Because  Servoss,  the 
father,  was  to  keep  the  possession  and  manage  the  whole  in 
the  name  of  tbe  trustee.  But  this  was  an  express  trust  within 
the  66th  section  of  the  statute,  created  for  tbe  purpose  of  satis- 
fying the  charge  on  the  mortgaged  premises  for  purchase 
money,  or  to  pay  the  seller  as  a  creditor ;  and  the  60th  section 
vests  the  whole  estate  in  the  trustee,  subject  to  the  execution 
of  the  trust  A  power  to  sell  implies  a  power  to  mortgage, 
which  is  but  a  conditional  sale,  and  must  have  been  in  the  con- 
templation of  the  parties*  (2  Wend,  492,  4  KeaCs  Com.  14.) 
Express  trusts  are  to  sell  lands  for  the  benefit  of  creditors ;  to 
sell,  mortgage,  or  lease  for  the  purpose  of  satisfying  any  chaise 
upon  the  lands.  Lands  may  be  charged  in  divers  ways ;  as  by 
grant  of  rents,  by  statutes,  judgments^  conditions^  &,c.  (Jac 
Law  Diet,  Charge.  3  P.  Wms.  9,  cited  in  Williams  v.  Wood- 
ward, 2  Wend.  492,)  It  is  a  good  execution  of  a  power  if  it 
pursue  the  intent  and  design,  though  not  according  to  the  direct 
terms  of  it.  (Stiff den  on  Powers,  446,  449.)  In  the  construc- 
tion of  a  deed  it  is  a  well  settled  principle  to  lean  against  an 
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mterpretatioii  that  creates  a  forfeiture.  {Jackson  v.  Tappiitg^ 
11  Wend.3S8.)  If  a  deed  cannot  operate  in  the  manner  in- 
tended by  the  parties^  such  a  construction  should  be  given  that 
it  may  operate  in  some  other  manner.  {Jackson  v.  Blodget^  16 
John.  Rep.  172.)  But  the  mortgagor  intended  to  act  under  the 
power  in  the  mortgage;  as  he  terms  himself  'trustee  with 
power  to  sell ;"  and  the  mortgage  was  a  necessary  conveyance, 
without  which  the  property  could  not  be  had ;  and  within  the 
express  language  of  the  power  to  execute  necessary  convey- 
ances in  the  law,  <S&c.  the  power  to  sell  was  inseparably  con- 
nected with  the  trust,  and  they  must  stand  or  fall  together.  In 
the  construction  of  every  instrument  creating  or  conveying,  or 
authorizing  the  creation  or  conveyance  of  any  estate  or  interest 
in  land,  it  shall  be  the  duty  of  courts  of  justice  to  carry  into  ef- 
fect the  intent  of  the  parties,  so  far  as  such  intent  can  be  col- 
lected from  the  whole  instrument  and  is  consistent  with  the 
rules  of  law.  (1  R.  8.  2d  ed.  740;  M  ed.  33.)  According  to 
the  doctrine  declared  in  Stow  v.  Tefi,  (15  John,  Rep.  458,)  the 
conveyance  and  the  mortgage  for  purchase  money  having  been 
executed  simultaneously,  are  to  be  taken  and  considered  in 
connection  as  forming  parts  of  the  same  agreement,  and  it 
makes  no  difference  that  they  are  in  form  two  distinct  iustru* 
ments.  This  doctrine  leads  to  the  conclusion  that  the  mort- 
gage in  such  case  may  be  considered  as  incorporated  in  the 
grant  And  it  must  then  operate  as  a  condition  of  the  grant, 
and  so  a  specific  charge  on  the  land  granted.  This  condition 
is  binding  on  the  cestuis  que  trust,  although  infants,  {Note  2, 
at  p.  342  0/2  Vem,  R.  case  317.)  In  this  view  it  is  immate- 
rial whether  the  conveyances  from  Smith  and  wife  vested  the 
legal  title  in  Pintard,  or  in  his  grandchildren.  Or  the  mortgage 
may  be  regarded  as  a  certificate  under  the  band  and  seal  of  the 
trustee,  witnessed  by  the  actual  purchaser  (Thomas  L.  Servoss,) 
that  so  much  of  the  purchase  money  was  due  and  unpaid.  The 
mortgage  being  so  subscribed  and  witnessed,  it  comes  within 
the  provision  of  the  case  of  Lee  v.  Porter  and  Suites,  (5  John* 
Ch.  Rep.  268.)  This  instrument  constituted  an  equitable  lien 
on  the  property  purchased,  if  it  is  only  to  be  considered  in  the 
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light  of  an  agreement  for  a  mortgage.  In  the  matter  of 
HowCj  (1  Paige^  129,)  Chancellor  Walworth  decided,  on  the 
authority  of  the  English  cases,  that  an  agreement  for  a  mort- 
gage was  in  equity  a  specific  lien  on  the  land.  And  according 
to  the  doctrine  of  mortgages  held  in  courts  of  law,  it  is  not  I 

necessary  that  the  mortgagor  should  have  the  legal  title  in  him; 
as  it  is  not  conveyed  by  the  mortgage  to  the  mortgagee.  He 
takes  only  a  chattel  interest.  (11  John,  Rep.  534.)  The  mort- 
gagee of  a  term  is  not  even  the  assignee  of  the  term.  {Astor 
V.  Hoyt^  5  Wend.  603.)  It  is  a  well  settled  rule,  says  Chancel- 
lor Kent,  in  Oarson  v.  Oreenj  1  John.  Ch.  Rep.  308,)  that  the 
vendor  has  a  lien  on  the  estate  for  the  purchase  money.  Prima 
facie  the  purchase  money  is  a  lien  on  the  land,  and  it  lies  on 
the  purchaser  to  show  that  the  vendor  agrees  to  rest  upon  other 
security.  Taking  a  note  for  the  purchase  money  does  not  af- 
fect the  vendor's  lien ;  and  the  vendor  becomes  a  trustee  as  to 
that  which  is  unpaid. 

The  assistant  vice  chancellor  erred  in  considering  the  deeds 
and  the  mortgage  as  separate  affairs,  instead  of  regarding  them 
as  connected  with  each  other  and  as  parts  ofthe  same  transac- 
tion.   And  he  erred  in  deciding  that  the  mortgage  was  not  a 
good  execution  of  the  power  to  sell  contained  in  the  convey- 
ances to  the  trustee,  and  that  this  power  was  not  a  power  to 
sell  conditionally,  by  way  of  mortgage,  as  well  as  to  sell  ab^ 
lutely.     ( WUliams  v.  Woodward,  2  Wend.  487,  492.)    He 
erred  also  in  deciding  that  the  mortgage  set  forth  did  in  no  wise 
create  a  lien  on  the  land.    It  was  not  necessary  that  the  legal 
title  should  be  conveyed,  to  make  it  a  binding  lien  on  the  prem- 
ises in  question.    {See  the  matter  of  Howe,  1  Paige,  129 ;  Lee 
V.  Porter  and  Stiles,  5  John.  Ch.  268.)   And  he  erred  in  deciding 
that  the  bill  did  not  make  a  case  for  relief  on  the  ground  of  unpaid 
purchase  money.    For  after  fully  and  truly  stating  the  transac- 
tion, as  it  existed  in  that  respect,  the  bill  "  prays  the  aid  of  this 
court  in  the  premises,"  and  '<  such  further  or  other  relief  as  the 
nature  of  the  case  may  require,"  &c.    This  prayer  was  suffix 
ciently  broad.    (1  Hoff.  Ch*  Prac  60,  n.  2.) 
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Charles  Edwardsy  for  the  defendants  John  P.  Senroes  and 
Elias  B.  Senross.    I.  The  first  mentioned  deed  of  the  Ist  July, 
1836,  vested  the  lots  embraced  thereby  in  these  infant  defen* 
dants,  and  the  power  or  trust  to  sell  given  therein  to  John  Pin- 
tard  was  invalid  under  the  1  R.  S.  728,  i  49.    II.  Even 
supposing  the  trust  valid,  yet  John  Pintard  could  not  sell,  save 
for  full  value.  III.  And  even,  again,  supposing  the  trust  valid,  yet 
John  Pintard  died  ;  and  as  no  trustee  afterwards  was  appointed, 
therefore  no  after  act  of  the  mortgagor  or  a  third  party  could 
afiect  infant  owners.    The  complainant  had  no  right  to  listen 
to  any  request  of  Mr*  Thomas  L.  Servoss  and  wife  as  to  re- 
leasing any  lots.    The  court  have  a  right  to  consider,  under 
this  bill,  that  the  sale  to  Kimball  was  made  or  is  to  be  subject 
to  the  mortgage.    lY.  In  a  case  like  this,  where  there  were  in- 
&nt  defendants,  the  complainants  could  not,  except  at  their 
own  risk,  release,  for  a  nominal  consideration,  and  so  sacrifice 
all  of  the  infants'  property  by  a  foreclosure  of  the  small  remain- 
der for  the  whole  of  the  mortgage.    Y.  The  in&nt  defendants 
had  not  power  to  sell  their  property :  and  cannot,  therefore,  be 
afiidcted  without  the  concurrence  of  a  court,  and  through  a 
guardian.    YL  As  Kimball  is  not  a  party  and  the  complain- 
ants have  chosen  to  volunteer  a  release,  (for  Mr.  T.  L.  Servoss^ 
interference  does  not  make  it  less  voluntary,)  and  as  the  com- 
plainants have  filed  such  a  bill  as  they  themselves  have  chosen, 
they  must  do  the  only  justice  which  such  a  suit  will  justify ; 
that  is,  by  taking  into  the  account  of  the  mortgage  the  twenty- 
four  lots.  These  infant  defendants  have  a  right  to  claim  that  the 
twenty-four  lots  be  sold,  or,  as  against  the  mortgage,  be  taken 
at  value.    YII.  In  this  case,  the  properties  of  two  distinct  classes 
of  infants  are  mortgaged  for  one  undivided  sum  ;  and  a  mort- 
gagee can  never  be  allowed,  without  consideration,  to  release  a 
great  part  of  the  lots  in  one  class,  and  then  foreclose  as  to  all 
that  remains,  for  the  whole  of  the  mortgage.    In  this  way,  one 
set  of  infants  might  get  their  properties  clear  of  the  mortgage, 
or  nearly  so,  without  bearing  their  share  of  the  charges. 
Vlil.  The  bill  was  rightly  dismissed  by  the  assistant  vice  chan- 
cellor.   But,  suiqxwbg  it  were  kept  in  court,  then  a  referee 
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should  ascertain  the  proportions  of  the  mortgage  moneys  which 
should  respectively  attach  upon  the  different  properties,  taking 
as  a  basis,  tiie  purchase  moneys  $1380  and  $1260 ;  then,  allow 
from  that  of  the  $1380,  the  value  of  the  24  lots  sold  to  Kimball ; 
and  let  the  remaining  lots,  held  by  each  set  of  infants,  be  sold 
only  for  the  particular  amount  or  balance  so  found  as  attaching 
respectively  to  each.  IX.  The  complainants  have,  by  releas- 
ing, admitted  payment  pro  tanto.  X.  John  Pintard  had  not 
the  power  to  bind  the  infants'  property  to  the  pajrment  of  an 
addition  of  one  per  cent  interest,  (the  original  mortgage  being 
for  six  per  cent.)  The  bond  securing  the  mortgage  was  his 
own  personal  bond,  and  he  may,  perhaps,  by  an  endorsement, 
Und  himself  to  pay  such  one  per  cent,  but  not  the  cestuis  que 
trust  or  their  trustee.  XL  If  the  complainants  could  be  allowed 
all  they  require,  it  would  only  be  by  the  making  Kimball  a  party 
and  by  connecting  the  special  matter  and  a  special  prayer  with 
the  ordinary  bill  of  foreclosure ;  and,  perhaps,  it  would  have  to 
be  coupled  with  a  cross-bill  by  Kimball.  XII.  The  decree  ap- 
pealed from  gave  the  complainants  leave  to  file  a  new  bill ;  and 
instead  of  taking  advantage  of  this,  they  appeal.  And  when 
this  is  coupled  with  so  faulty  a  bill  and  case,  the  present  court 
should  dismiss  the  appeal  imperatively,  with  costs. 

R.  P.  WinshWj  for  the  defendants  Isabella  and  Elizabeth 
Servoss.  I.  The  operation  of  the  deeds  given  to  Pintard,  as 
trustee  for  his  grandchildren,  was  to  vest  the  land  in  them. 
The  trusts  not  being  authorized  by  the  statute,  Pintard  took  no 
estate,  legal  or  equitable.  The  language  of  the  statute  is  <<  no 
estate  legal  or  equitable  shall  vest  in  the  trustee.''  (1  R.  S. 
728,  i  49.)  If  the  statute  referred  to  is  to  receive  a  strict  con* 
struction,  the  mortgage  of  Pintard  did  not  bind  the  land,  and 
cannot  now  be  enforced  against  it  The  deed  of  conveyance 
did  not  vest  a  particle  of  interest  in  the  land,  either  legal  or 
equitable,  in  Pintard.  Therefore  there  was  nothing  for  his 
mortgage  to  operate  upon,  and  the  grantor,  Smith,  had  no  rem* 
edy  but  to  apply  to  this  court  to  correct  the  mistake }  or,  he 
might  enforce  his  daim  as  an  equitable  lien  upon  the  land  fn 
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part  of  the  consideration  money.  The  bill  ahould  tberefoie  be 
dismissed.  II.  If  the  mortgage  is  a  valid  ene>  and  tttadiag 
upon  the  land,  then  the  lots  of  each  set  of  grandchildren  are 
liable  but  for  their  proportion  of  the  mortgage ;  and  upcm  a  bill 
filed  to  foreclose  the  mortgage,  the  court  will,  upon  principlee 
of  apportionment,  compel  each  set  to  cooti'ibute  its  proper  share. 
(See  I  Siory^s  Eq.  Jur.  448,  i  484,  et  9sq,)  If  either  set  should 
pay  off  the  whole  mortgage  they  would  be  entitled  to  contribn* 
tion  from  the  other.  (Id.  i  495.)  And  in  order  that  they  might 
compel  such  contribution  out  of  the  lots  of  the  others^  they 
would  be  entitled  to  be  subrogated  in  the  place  of  the  mortga- 
gee, by  an  assignment  of  the  mortgage  for  their  benefit.  (IcL 
i  638.)  Or  the  mortgagee  would,  in  a  court  of  equity,  be 
deemed  to  hold  it  in  trust  for  them.  They  are  to  be  regarded 
as  joint  sureties  for  each  other,  with  all  the  rights  of  sureties; 
and  therefore,  upon  well  settled  principles  of  equity,  a  release 
of  the  land  of  the  one  would  also  release  the  land  of  the  other, 
pro  tanta.  (Id.  §  498,  a.  See  aho  PcUty  v.  PetM^y  8  Fingers 
Rep.  277 ;  Gouvemeur  v.  Ljfnch,  2  Id.  300 ;  Stuyveaant  v. 
Honey  1  Satid.  Ch.  Rep.  423.)  It  follows  that  if  24  of  the 
boys'  lots  have  been  released,  the  girls'  lots  are  discharged  pro 
ianio.  And  if  they  have  not  been  released,  then  the  girls  have 
a  right  to  insist  upon  the  whole  being  included  in  the  bill  of 
foreclosure.  III.  The  24  lots  have  not  been  released.  (1.)  The 
conveyance,  by  Pintard,  of  the  24  lots,  was  a  nullky,  and  no 
estate  vested  under  it  in  Kmball.  Read  could  take  no  title 
through  KimbalL  (2.)  The  release  of  the  24  lots  to  Read  couM 
have  no  operation ;  h&  having  at  the  time  no  estate  in  the  land 
The  trusts  given  to  Pintard  being  void,  the  power  which  could 
only  be  supported  as  incident  to  the  trusts  was  void  also.  It  is 
impossible  to  separate  the  power  from  the  trust  They  mmi 
•tand  or  fall  together.  It  is  either  a  power  to  sell  for  the  pur- 
poses of  the  trust,  (and  then  the  rule  appliee  that  where  the  0^ 
jec-t  for  which  a  power  was  created  foils  or  ceases  the  powtr 
ceases,)  or  else  it  is  a  benefictai  power  uneonnected  witk  aaf 
truiL  It  k  perfectly  clear  that  it  is  not  the  laUer,^  becaese  it 
is  evident  that  the  intention  of  the  deed  is  1^  cowflgr  ibe  loii 
Vol.  ffl.  18 
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for  the  benefit  of  the  grandchildren.  This  intention  must  gov- 
ern, and  Pintard  can  take  no  power  inconsistent  with  iL  If 
the  power  is  a  power  in  trust,  it  is  void  in  its  creation.  There 
is  no  real  distinction  between  a  conveyance  to  A.  in  trust  for  R, 
and  a  conveyance  to  B.  with  power  of  alienation  in  A.  for  R's 
benefit  In  the  first  case  the  legal  estate  is  in  A.,  but  B.  is  en- 
titled to  all  the  benefit  from  it,  and  may  control  it  in  equity.  In 
the  second  case,  the  legal  estate  is  nominally  in  B.,  but  in  real- 
ity it  is  in  A.,  and  B.  has  nothing  but  an  equitable  estate,  be- 
cause A.,  by  means  of  his  power,  can  control  the  legal  estate, 
and  B.  cannot  control  the  legal  estate,  inasmuch  as  the  exer- 
cise of  A.'s  power  would  defeat  any  conveyance  which  B.  should 
make.  B.,  strictly  speaking,  has  nothing  but  an  equitable  es- 
tate, because  he  must  resort  to  equity  to  restrain  the  exercise 
of  A.'s  power,  in  order  to  make  any  substantial  transfer  of  his 
legal  estate.  His  conveyance  of  his  legal  estate,  with  A.'s 
power  hanging  over  it,  would  be  a  mere  conveyance  of  the 
shadow  without  the  substance.  The  statute  intended  to  abd- 
isb  these  equitable  estates  created  by  means  of  mere  passive 
trusts,  whether  such  trusts  are  made  to  assume  the  shape  of 
powers  or  the  shape  of  trusts.  If  the  power  to  Pintard  is  valid, 
then  the  statute  abolishing  trusts  can,  without  difficulty,  be 
evaded  by  conveying  the  legal  estate  directly  to  the  person  in- 
tended as  the  beneficiary,  and  giving  an  unlimited  power  in 
trust  to  the  trustee  to  sell  for  the  benefit  of  the  person  to  whom 
the  legal  estate  is  given.  The  power  given  to  Pintard  being 
void,  it  follows  that  nothing  passed  under  his  deed  to  Kimball; 
that  the  release  to  Read,  whose  title  was  derived  from  Kim- 
ball, was  also  a  nullity,  and  that  the  24  lots  still  remain  subject 
to  the  mortgage.  The  lots  of  the  grandsons  cost  $1380.  The 
lots  of  the  granddaughters  cost  $1260.  This  is  the  only  evi- 
dence before  the  court  of  their  value  at  the  time  when  they 
were  conveyed  by  Smith.  And  this  forms  the  basis  upon  which 
the  proportion  of  the  mortgage  to  be  borne  by  each  set  is  to  be 
estimated ;  which  estimate  must  be  founded  upon  their  value 
at  the  time  they  were  so  conveyed.  {See  PaUy  v.  Peaee^  8 
Paigila  Rep.  280.) 
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The  grandsons'  lots  should  pay  ^||  of  the  amount  due  up- 
on the  mortgage.  The  granddaughters'  lots  should  pay  the 
remainder,  which  is  f||f  of  the  amount  due.  Under  this  view 
of  the  case,  the  infants,  Isabella  and  Elizabeth,  claim  that  the 
cause  be  directed  to  stand  over  in  order  that  the  bill  may  be 
amended  so  as  to  include  all  the  mortgaged  premises,  and  that 
the  proper  parties  be  added ;  or  that  it  be  dismissed  without 
prejudice  to  the  complainants'  right  to  file  a  new  bill  against 
the  whole  of  the  mortgaged  premises.  lY.  If  the  power  to 
Pintard  was  a  valid  one,  and  the  24  lots  have  ibeen  actually 
released  from  the  mortgage,  then  the  infants,  Isabella  and  Eliz- 
abeth, claim  that  their  lots  shall  be  sold  separate  from  the  lots 
of  their  brothers,  and  that  they  shall  be  subjected  to  the  pay- 
ment of  but  Iff!  of  the  amount  due  upon  the  mortgage,  and 
costs.  It  is  impossible  to  ascertain  the  value  of  the  released 
lots,  and  therefore  Isabella  and  Elizabeth  cannot  be  charged 
with  any  deficiency  arising  on  the  sale  of  their  brothers'  lots. 
Y.  The  complainants,  in  their  bill,  deny  that  they  knew  that 
the  mortgaged  premises  were  conveyed  by  two  separate  deeds. 
It  is  not  material  whether  they  had  actual  notice  or  not.  The 
mortgage  and  deeds  were  contemporaneous.  The  mortgagee 
of  course  had  actual  notice,  because  he  gave  the  deeds ;  and 
his  assignees  are  chargeable  with  any  notice  to  him.  Besides^ 
the  mortgage  itself  recites  the  fact.  The  deeds  and  mortgage 
were  also  recorded^  and  the  record  is  a  constructive  notice  to 
subsequent  purchasers.  The  case  is  not  analogous  to  Stupve* 
sant  v.  Hone^  (1  Sand,  Ch,  Rep,  423.)  In  that  case  the  mort* 
gage  was  taken  before  the  conveyance.  YI.  No  trust  could 
result  in  favor  of  Thomas  L.  Servoss  by  reason  of  his  having 
paid  the  consideration  money.  Even  at  common  law,  no  trust 
would  result  in  favor  of  a  parent  paying  the  consideration  for  a 
child,  because  the  relationship  was  regarded  as  a  sufficient  con- 
sideration, and  the  transaction  would  be  considered  as  a  gift 
from  the  father.  But  the  revised  statutes  (1  jR.  S.  722,  §  61,) 
place  the  matter  beyond  a  doubt.  YII.  It  appears  in  evidence 
that  T.  L.  Servoss  has  paid  a  considerable  sum  of  money  on 
the  bond  and  mortgage,  and  perhaps  he,  himself  m%ht  claim 
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aa  ittteroBt  in  the  bond  and  mortgage,  to  the  amount  paid»  so 
at  to  enable  him  to  pay  off  the  remainder  and  have  an  aitign* 
ment  of  the  whole ;  but  the  complainants  cannot  force  him  to 
do  sa  If  Servoes  chose  to  give  the  money  to  his  children  he 
had  a  right  to  do  so ;  and  if  he  makes  no  claim  for  what  he 
has  paid,  the  complainants  cannot  Even  allowing  that  Ser* 
TOSS  has  fome  interest  in  the  land,  by  reason  of  what  he  has 
paid  upon  the  mortgage,  we  do  not  see  that  the  complainant 
can  reach  it  in  this  suit,  because  no  such  claim  is  made  by  the 
bill ;  and,  moreover,  attached  to  the  subpoBna  served  upon  Servoss 
and  wife,  is  a  notice  under  the  133d  rule  of  the  court  of  chanceryi 
that  the  complainant  makes  no  personal  claim  upon  either  of 
them.  YIIL  The  agreement  by  Pintard  to  pay  seven  per  cent 
interest  was  a  nullity,  as  far  as  the  mortgage  is  concerned. 

£y  the  Court,  Strong,  P.  J.  There  is  nothing  to  show 
that  the  late  John  Pintard  was  a  general  trustee  for  his  infant 
grandchildren,  who  are  defendants  in  this  cause.  The  pre* 
sumption  is  that  the  trust  was  created  by  the  deeds  from 
Charles  Smith  and  wife,  which  define  its  nature  and  extent. 
Those  deeds  purported  to  convey  the  lands  in  fee  to  Pintard, 
in  trust  for  his  different  grandchildren,  and  to  confer  upon  him 
full  power  and  authority  to  grant,  bargain,  sell  and  convey  the 
same,  and  to  make  and  execute  the  necessary  conveyances,  for 
their  benefit.  The  defendants'  counsel  contend  that  these 
terms  did  not  confer  a  power  to  execute  a  mortgage.  That  is 
true ;  and  if  the  mortgage  had  been  an  insulated  transaction, 
it  would  have  been  invalid.  It  has  been  held  by  some  judges 
that  a  power  to  sell  includes  a  power  to  mortgage.  (3  P.  WM* 
9.  2  Wend.  Rep.  492.)  But  that  does  not  comport  with  the 
meaning  of  the  terms ;  whether  taken  literally  or  according  to 
their  legal  interpretation.  It  has  been  supposed  that  a  power 
to  sell  confers  a  power  to  mortgage,  on  the  ground  that  the 
greater  includes  the  less.  That  must  be  taken  with  this  quali* 
fication,  however,  that  the  less  must  be  of  the  same  character 
with  the  greater,  and  essential  to  its  execution.  Were  it  other- 
wise, the  power  to  sell  might  authorize  the  donee  to  make  any 
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less  disposUioQ  of  the  land,  such  as  gratidDg  leases,  entttAf 
down  timber,  or  converting  meadow  into  woodland.  It  has 
never,  I  believe,  been  contended  that  such  dispositions  would  h% 
authorized  by  the  general  power.  A  mortgage  is  now  consid* 
ered  as  a  mere  pledge  or  security  for  money.  It  is  not  a  sale 
nor  any  part  of  it.  It  is  not  even  a  conditional  sale ;  for  that 
imports  that  the  title  would  vest  on  the  happening  of  the  con* 
ditions.  That  is  not  so  in  the  case  of  a  mortgage ;  there  no 
title  vests  until  a  subsequent  sale  is  actually  made.  The  dis* 
tinction  between  the  two  runs  through  a  large  class  of  cases, 
and  is  well  settled.  They  are  cited  in  the  very  able  opinions 
in  manuscript,  of  Judges  Betts  and  Emott,  in  the  case  of  Land 
V.  Wickham,  and  the  elaborate  argument  of  the  counsel  for  the 
complainant  in  that  cause.  The  case  in  2  Wend,  was  over- 
ruled by  the  decision  of  the  late  supreme  court  in  Bloomer  v. 
Waldron,  (3  ISlPs  Rep,  361 ;)  where  the  late  Judge  Cowen 
discusses  the  subject  much  at  large,  and  with  his  usual  ability. 
He  cites  1  Sfudg,  on  Powers,  538 ;  1  P010.  on  Mart.  61,  and 
2  Chance  on  Powers,  388.  These  cases  are  explicit  that  the 
power  to  sell,  when,  as  in  this  case,  it  is  general  and  unquali-^ 
fied,  does  not  include  the  right  to  mortgage,  and  this  is  in  ac- 
cordance with  the  well  known  rule  that  powers  should  be  con- 
strued strictly. 

It  is  not  stated  expressly  in  the  bill,  nor  proved  by  the  testi* 
mony,  that  the  deed  and  mortgage  were  executed  simultane*- 
ously,  and  were  but  one  transaction.  But  as  the  mortgage  was 
confessedly  given  for  the  unpaid  part  of  the  purchase  money, 
and  as  it  is  usual  in  such  cases  that  the  execution  of  the  secu* 
rity  immediately  follows  that  of  the  deed,  it  is  fair  to  presume 
that  alt  the  papers  were  executed  together.  Indeed  that  fact  is 
conceded  by  one  of  the  counsel  for  the  defendants,  in  his  points 
submitted  to  the  court.  The  rule  in  such  cases  is  that  the 
whole  is  considered  as  one  transaction.  (Stow  v.  Tifft,  16 
John.  Rep,  458.  Jackson  v.  Austin,  Id.  477.  Van  Home  v. 
Grain,  1  Paige,  455.)  Taking  the  whole  together,  the  vendee 
acquires  only  the  equity  of  redemption.  He  must  take  that, 
if  the  transaction  amounts  to  any  thing.    It  was  so  decided  Iqr 
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Chancellor  Walworth  in  Lynde  v.  Budd^  (2  PaigCy  191.) 
There  the  purchaser,  who  gave  a  mortgage  for  the  purchase 
money  when  be  took  the  deed,  was  an  infant,  and  of  course 
could  not  execute  a  valid  mortgage  per  se.  The  chancellor 
decided  that  the  infant  could  not  avoid  one  part  and  affirm  the 
other.  If  the  same  rule  is  applied  to  this  case,  and  there  is 
every  reason  why  it  should  be,  the  vendees  cannot,  nor  can 
any  one  for  them,  take  the  land  and  repudiate  the  mortgage. 
They  either  hold  the  land  subject  to  the  mortgage,  or  they  do 
not  hold  it  at  all.  In  neither  case  can  they  object  to  the  sale  for 
which  the  plaintiffs  ask.  The  trustee  has  not,  therefore,  either 
sold  or  incumbered  any  estate  which  he  acquired  for  the  cestuis 
que  trust.  If  a  sale  should  be  made  under  the  mortgage,  that 
will  be  in  consequence  of  a  defect  inherent  in  the  title  which 
they  acquired.  As  much  so  as  if  the  land,  when  purchased, 
had  been  subject  to  a  prior  mortgage.  There  is  nothing  to 
show  that  the  trustee  had  not  the  power  to  purchase  an  tncum-> 
bered  estate,  or  to  qualify  it  in  securing  the  purchase  money. 
On  the  contrary,  the  presumption  arising  from  the  whole  trans? 
auction  is  that  he  had  such  power. 

It  follows  from  the  principles  that  I  have  laid  down,  that  the 
mortgage  acquires  validity  solely  from  the  consideration  that  it 
was  a  part  of  the  same  transaction  with  the  conveyances.  It 
is  a  necessary  consequence  that  although  it  is  a  joint  instru- 
ment including  the  lands  conveyed  in  two  separate  deeds  tq 
the  two  grandsons  and  the  two  granddaughters  respectively, 
yet  it  is  effectual,  and  must  operate  against  them  separately, 
The  lands  purchased  for  the  granddaughters  are  bound  for  the 
unpaid  part  of  their  purchase  money  only.  The  same  is  true 
in  reference  to  the  lands  acquired  for  the  use  of  the  grandsons. 
There  is  nothing  in  the  writings,  or  in  the  evidence,  to  show 
that  it  was  agreed,  as  a  part  of  the  same  transaction,  that  they 
were  to  be  mutually  security  for  each  other.  Nor  is  there  any 
equitable  consideration  which  should  carry  it  thus  far. 

The  lands  conveyed  to  Pintard  as  trustee  for  his  grandsons, 
which  have  not  been  released,  are  bound  for  that  part  of  the 
purchase  money  for  them  which  still  remains  unpaid,  notwith- 
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Standing  the  deed  for  the  residue  in  fee  to  Nathaniel  Kimball. 
It  18  unnecessary,  and  would  not  be  proper,  to  pass  upon  the 
question  raised  as  to  the  validity  of  that  deed,  as  Kimball  is 
not  a  party,  and  the  plaintiffs  do  not  ask  for  a  sale  of  the  lots 
conveyed  to  him.  A  release  of  a  part  of  the  mortgaged  prem- 
ises does  not  in  any  manner  affect  the  lien  upon  the  residue,  as 
between  the  original  parties.  So  far  as  it  relates  to  them,  every 
part  of  the  mortgaged  premises  is  bound  for  the  payment  of  the 
whole  debt.  There  may  be  different  equities  between  subse- 
quent purchasers  or  incumbrancers,  which  may  qualify  the 
right  of  the  mortgagee,  or  his  assigns,  to  release  a  part  of  the 
premises,  and  retain  the  remainder  as  security  for  all  the  un- 
paid money,  but  it  is  sufficient  to  say  that  such  equities  cannot 
be  claimed  here. 

The  engagement  to  pay  an  additional  rate  of  interest  was 
obligatory  upon  Pintard  alone.  He  had  no  authority,  from  any 
thing  appearing  in  this  case,  to  bind  the  cestuis  que  trust  to  do 
that  by  any  arrangement  made  subsequent  to  the  purchase. 
Although  the  main  position  taken  by  the  assistant  vice  chan- 
cellor, that  the  interest  acquired  in  the  lands  by  the  purchasers 
vested  in  the  infants,  may  have  been  correct,  and  we  think  it  was, 
yet  as  that  was  only  the  equity  of  redemption,  and  the  mortr 
gage  was  therefore  valid,  we  think  he  erred  in  dismissing  the  bilL 

A  decree  must  be  entered  declaring  that  the  buds  conveyed 
by  the  deed  to  Pintard,  as  trustee  for  the  granddaughters,  are 
bound  for  that  part  of  the  purchase  money  for  those  lands  which 
still  remains  unpaid,  with  interest  at  the  rate  of  six  per  cent. ; 
and  that  such  of  the  lots  conveyed  in  the  deed  to  Pintard  as 
trustee  for  his  grandsons,  as  have  not  been  released  to  Rogers, 
are  bound  for  the  unpaid  part  of  the  purchase  money  for  all 
the  lands  thus  conveyed  for  the  use  of  the  grandsons,  with  in- 
terest at  the  same  rate,  and  directing  that  such  lands  be  sold 
in  satisfaction  of  the  amounts  secured  upon  them  respectively, 
still  remaining  due,  and  the  complainants'  costs  in  this  suit  to 
be  borne  by  each  purchaser  equally.  And  it  must  be  referred  to 
some  suitable  person  to  ascertain  and  report  the  amounts  due 
upon  the  respective  purchases. 
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Barcido,  Justices. 

The  Peovle,  ex  rel.  Hasbrouck,  vs.  The  General  Sessions 

OP  THE  City  op  New- York. 

Wb«re  to  indictment  has  been  found  at  the  general  sessions,  for  an  offence  triable 
in  that  court,  and  the  cause  is  subsequently  removed  into  the  oyer  and  terminer, 
by  an  order  of  a  circuit  judge,  the  oyer  and  terminer  has  power  to  order  the 
indictment  to  be  sent  back  to  the  general  sessions  for  trial ;  and  this  without  no- 
tice to  the  accused. 

And  the  general  sessions  has  the  power  to  try  such  indictment. 

The  court  of  oyer  and  terminer  has  a  discretion  to  refuse  to  try  such  indictments  as, 
in  the  opinion  of  the  court,  may  not  be  proper  to  be  tried  therein. 

This  case  came  before  this  court  on  the  return  to  a  writ  of 
prohibition,  directed  to  the  general  sessions,  requiring  them  to 
desist  and  refrain  from  any  further  proceedings  upon  an  indict- 
ment against  the  relator,  until  the  further  order  of  this  court. 
It  appeared,  from  the  return,  that  the  defendant  was  indicted 
at  the  general  sessions  for  an  offence  triable  in  that  court ;  that 
the  cause  was  removed  into  the  oyer  and  terminer  by  an  order 
of  the  circuit  judge  of  the  first  circuit.  At  a  subsequent  oyer 
and  terminer  the  indictment  was  ordered  back  to  the  sessions, 
without  any  notice  to  the  relator. 

X.  Crist,  for  the  relator,  contended  that  the  court  of  oyer  and 
terminer  had  no  power  to  send  back  an  indictment  which  had 
been  ordered  up  by  a  circuit  judge ;  and  especially  without  no- 
tice to  the  accused. 

J.  McKeon,  (district  attorney,)  contra. 

Barculo,  J.  The  statute  under  which  this  cause  was  re- 
mored  to  the  oyer  and  terminer,  is  found  2  R.  S.  731,  i  76, 
and  provides  that  any  person  against  whom  an  indictment 
shall  be  pending  in  any  court  of  general  seseskms,  may  apply  to 
a  justice  of  the  supreme  court,  olreuit  judge,  or  supreme  eomi 
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commissioner,  for  an  order  to  remove  such  indictment  to  the 
court  of  oyer  and  terminer  of  the  county  in  which  the  same 
may  be  found.  By  the  78th  section,  the  officer  to  whom  such 
application  is  made,  is  required  to  grant  an  order  for  the  re- 
moval of  such  indictment,  unless  it  shall  appear  that  the  ap- 
plication therefor  was  not  made  in  due  season,  or  that  such 
removal  will  produce  an  injurious  delay,  or  in  any  way  tend 
to  prevent  a  due  prosecution  of  the  indictment. 

It  seems,  from  this  provision,  that  the  officer  is  bound  to  grant 
the  application  if  it  is  made  in  due  season,  and  will  not  prevent 
a  due  and  timely  prosecution  of  the  indictment.  From  this  it 
is  contended,  on  the  part  of  the  relator,  that  the  defendant,  in 
an  indictment,  has  a  right  to  be  tried  in  the  oyer  and  terminer, 
and  that  having  removed  the  indictment  into  that  court,  the 
court  has  no  power  to  send  it  back  to  the  sessions.  The  powers 
of  the  court  of  oyer  and  terminer  are  defined  in  the  29th  and 
30th  sections  of  2  R.  S.  205.  Among  them  is  the  power  <<  to 
try  all  indictments  found  in  the  court  of  general  sessions  of  the 
peace  of  the  same  county,  or  city  and  county,  which  shall  have 
been  sent  by  order  of  such  court  of  general  sessions  to,  and  re- 
ceived by,  the  said  court  of  oyer  and  terminer,  or  which  shall 
have  been  removed  into  the  said  court  of  oyer  and  terminer, 
and  which^  in  the  opinion  of  the  said  pourt  of  oyer  and  termi- 
ner, may  be  proper  to  be  tried  therein.  The  latter  clause  of 
this  section,  I  think,  gives  the  court  of  oyer  and  terminer  a 
discretion  to  refttse  to  try  such  causes  as  in  the  opinion  of  said 
court  may  not  be  proper  to  be  tried  therein.  And  experience 
teaches  that  this  discretion  may  properly  be  exercised  in  regard 
to  a  large  number  of  offences.  If  a  contrary  rule  prevailed,  it 
would  be  impossible  for  the  oyer  and  terminer,  in  some  of  the 
counties,  to  do  the  business  that  might  and  probably  would  be 
sent  to  it.  I  recollect  very  well  finding  nearly  fifty  indictments 
\or  violation  of  the  excise  law  at  the  Kings  county  oyer  and 
terminer,  in  the  fall  of  1846,  which  had  been  removed  thither 
by  the  circuit  judge  of  the  first  circuit ;  which  we  could  not 
have  tried  at  the  oyer  and  terminer  if  we  had  been  disposed  to 
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do  so^  and  which  were  all  forthwith  sent  back  to  the  sessions, 
as  cases  not  proper  to  be  tried  at  the  oyer  and  terminer 

But  in  this  case  it  is  contended  that  the  sessions  have  no 
power  to  proceed  on  the  indictment.  The  statute,  (2  R,  S.  209, 
i  7,)  empowers  the  court  of  general  sessions  to  send  '^  all  indict- 
ments for  offences  triable  before  them,  against  prisoners  in  jail 
and  others,  which  shall  not  have  been  heard  or  determined,  to  the 
next  court  of  oyer  and  terminer  and  jail  delivery,  to  be  held  in 
their  respective  counties,  and  to  be  there  determined  according 
to  law;  and  if  any  stick  indictment  shall  be  remitted  back, 
without  trial,  by  the  court  of  oyer  and  terminer  and  jail  deliv- 
ery, to  the  court  from  which  it  came,  such  court  may  proceed 
thereon."  This  section  clearly  contemplates  that  indictments 
may  be  sent  back  from  the  oyer  to  the  sessions,  and  authorizes 
the  latter  to  proceed  thereon.  No  statute  authority  is  given  to 
the  oyer  and  terminer  to  send  such  cases  back,  except  that 
which  is  implied  in  this  section.  If  the  word  sent  is  referred  to 
tTidictments  for  offences  triable  before  the  sessions,  the  statutes 
will  harmonize.  This  construction  will  authorize  the  courts  of 
sessions  to  proceed  on  all  such  indictments  triable  before  them 
as  may  be  sent  back,  whether  they  were  sent  to  the  oyer  and 
terminer  by  order  of  the  sessions  or  of  some  officer.  With  this 
view  of  the  statutes,  they e  can  be  no  difficulty  in  the  New- York 
general  sessions  proceeding  with  the  indictment  remitted  to 
them  in  this  case. 

A  writ  of  consultation,  authorizing  the  court  of  general  ses- 
sions  and  the  public  prosecutor  to  proceed  in  the  matter  in  ques- 
tion must  therefore  issue,  pursuant  to  the  statute.  (2  jR.  S. 
688,  §  64.) 

Strong,  J.  The  relator  contends  that  the  court  of  oyer  and 
terminer  had  no  power  to  remit  the  indictment  against  him  to 
the  general  sessions,  and  asks  for  a  writ  of  prohibition,  to  pro^* 
tect  him  from  the  embarrassments  of  a  threatened  trial  before 
a  tribunal  which  has  no  longer  cognizance  of  his  case.  This 
writ  was  originally  framed  principally  for  the  purpose  of  con-^ 
fining  inferior  courts  within  <<  the  limits  and  bounds"  of  their 
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Mveral  jurisdictions,  in  order  to  preserve  (as  the  old  books  say) 
"  the  ease  and  quiet  of  the  subject ;''  but  it  seems  to  be  equally 
proper  and  necessary,  where  such  courts  had  jurisdiction  ori- 
ginally but  have  lost  GOgoizsince  of  the  matter  by  reason  of 
some  special  proceeding.  There  can  be  no  doubt  but  that  the 
general  sessions  is  an  inferior  tribunal,  and  as  such  subject  to 
the  control  of  this  court,  when  a  proper  case  is  presented  for  its 
interference. 

The  indictment  against  the  relator  was  found  and  prcj^ented 
at  the  general  sessions,  and  as  it  was  for  the  crime  of  obtainingf 
money  under  false  pretences,  was  triable  in  that  court  (2  12. 
&  135,  §  5,  stibd,  2k  Idem,  146,  i  44.)  It  was  also  triable  be- 
fore the  oyer  and  terminer,  whether  sent  there  by  the  sessions, 
or  removed  by  an  order  of  a  justice  of  this  court,  or  county 
judge,  or  without  either.  (1  Chit  Cr,  L,  119.  The  People 
v.  6ray,  10  Wend,  Rep.  509.)  The  object  of  the  statute  au- 
thorizing the  order  of  removal  was  not  to  confer  jurisdiction 
upon  the  oyer  and  terminer,  but  to  remove  the  case  from  the 
action  of  the  sessions  until  the  defendants  could  have  an  oppor- 
tunity of  being  heard  before  the  higher  court.  The  removal 
was,  however,  evidently  designed  to  be  temporary,  and  probably 
principally  for  the  purpose  of  expediting  the  trial,  and  not  per« 
manent.  The  order  authorized  by  the  statute,  (2  R.  Sx  612, 
i  79,)  is  that  the  indictment  be  removed  to,  and  the  defendant 
therein  tried  at,  the  next  court  of  oyer  and  terminer  to  be  held 
in  the  county.  It  would  seem  from  this  that  if  the  next  oyer 
and  terminer  should  refuse  to  try,  or  retain  the  indictment,  the 
public  prosecutor  would  have  a  right  to  bring  it  again  before 
the  sessions  which  had  the  requisite  jurisdiction  to  try  the 
offence. 

The  legislature  could  never  have  designed  to  authorize  a 
single  justice  of  this  court,  or  an  inferior  judge,  to  coerce  the 
oyer  and  terminer  to  proceed  in  the  trial  of  a  case  when  the 
judges  of  that  court  should  think  that  the  public  good  Would 
require,  and  the  rights  of  the  accused  would  be  as  well  protected 
by,  a  trial  in  the  sessions ;  and  that  too  when  the  order  of  the 
justice  or  judg^  so  lopg  as  he  had  jurisdiction,  could  not  be 
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overruled  by  this  court.  There  is  nothing  in  the  statute  ren- 
dering it  obligatory  upon  the  higher  courts  to  proceed  to  a  trial, 
nor  to  deprive  them  of  the  discretionary  power  which  they  gen- 
erally have  in  cases  brought  before  them.  On  the  contrary, 
another  statute  (2  R,  S,  132,  §  30,)  provides  that  courts  of  oyer 
and  terminer  shall  have  power  to  try  all  indictments  removed 
into  such  courts,  which  in  their  opinion  may  be  proper  to  be 
tried  therein.  This  provision  was  not  included  in  the  act  rel- 
ative to  those  courts  in  the  revision  of  the  laws  in  1813,  but 
was  first  inserted  in  the  revised  statutes  of  1830,  after  the  pas- 
sage of  the  act  authorizing  the  removal  of  indictments,  {Laws 
of  1823,  p.  41,)  and  was  undoubtedly  designed  to  apply  to 
cases  which  might  arise  under  that  act.  There  are  many  rea- 
sons why  the  courts  of  oyer  and  terminer  should  have  and  ex- 
ercise a  discretion  on  this  subject.  The  causes  which  induced 
the  order  may  be  of  a  temporary  character,  and  no  longer 
exist ;  or  there  may  not  be  time  to  try  the  case  during  the  sit- 
ting of  the  court,  and  yet  it  may  be  very  essential,  either  to  the 
public  or  the  party  accused,  that  a  trial  should  be  had  before 
another  sitting  of  the  court.  And  so  too  the  considerations 
that  influenced  the  judge  may  deservedly  have  no  weight  with 
the  court.  If  courts  of  oyer  and  terminer  are  not  compelled  to 
try  all  indictments,  removed  under  the  act,  the  question  arises 
whether  they  must  not,  ez  necessitate,  have  the  power  to  send 
such  as,  in  their  opinion,  are  not  proper  to  be  tried  therein, 
and  which,  for  that  reason,  they  refuse  to  try,  to  the  only  other 
tribunal  before  which  they  can  be  tried.  It  is  clear  that  they 
have  the  power  to  remit  those  found  at,  and  sent  to  them  by, 
the  sessions  ;  as  the  latter  court  is  expressly  authorized  to  try 
such  cases.  (2  R.  S,  136,  §  7.)  That  power  is  not  expressly 
conferred  upon  the  oyer  and  terminer  by  any  statute,  but  the 
act  last  quoted  evidently  proceeds  upon  the  supposition  that  it 
exists — that  it  is  inherent  in  those  courts.  There  is  no  reason 
why  they  should  not,  and  do  not,  possess  the  same  power 
equally  in  both  classes  of  cases.  Courts  of  general  sessions  are 
nowhere  prohibited  from  proceeding  to  trial  in  those  cases, 
after  the  adjournment  of  the  oyer  and  terminer,  which  may  sit 
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irext  after  the  order  is  made.  They  have  general  jurisdiction, 
and  unless  that  is  expressly  taken  away,  it  seems  clear  that 
they  have  a  right  to  exercise  it. 

My  opinion  is  in  accordance  with  the  practice  which  has 
generally  prevailed ;  and  the  uniform  decision  of  the  learned 
judges  who  have  presided  at  our  courts  of  oyer  and  terminer, 
is  entitled  to  great  weight. 

I  am  clearly  of  the  opinion  that  the  defendants  have  cogni- 
sance of  the  indictment  against  the  relator;  and  concur  with 
my  brother  Barculo  in  considering  this  a  proper  case  for  the 
issuing  of  a  writ  of  consultation. 

Morsie:,  J.,  concurred 

Writ  of  consultation  ordered. 


Same  Term.     Before  the  same  Justices, 
Barber  vs.  J.  Kerr  and  W.  Kerr. 

fVaud  in  obtaxniog  a  promiMoiy  note  is  a  good  defetfce  to  %tk  acdoo  brought  to  collect 
each  note. 

Acoordioglj,  where  the  book-keeper  and  cashier  of  a  neicantile  firm,  by  making  fidae 
additions,  and  omitting  to  charge  himself  with  largo  sums  of  money  appropriated 
by  bim,  had  fraadulently  made  a  halance  to  appear  due  to  him,  upon  the  books  of 
the  firm,  when  he  was  in  fact  indebted  to  tbe  firm ;  and  had  taken  a  note  for  the 
balariee  thus  appearing*;  Beld  that,  in  an  «otion  brought  by  him  upon  the  note, 
the  defendants  might  give  in  evidence  the  fraud  of  the  plaintiff'  in  procuring  tht 
«ame  to  be  given. 

This  was  an  action  on  a  promissory  note  made  by  John 
Kerr  and  endorsed  by  William  Kerr,  tried  at  the  New-York 
circuit  in  1844.  The  defendants  pleaded  the  general  issue 
and  gave  notice  of  set-ofT.  On  the  trial,  the  defendants  offered 
to  prove  that  the  note  in  question  was  given  on  a  purchase 
made  by  John  Kerr  of  the  plaintiff's  interest  in  the  assets  and 
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property  of  the  firm  of  Kerr  &  Barber,  composed  of  the  plains 
tiff  and  John  Kerr ;  the  note  being  given  at  the  time  of  the 
dissolution  of  said  copartnership.  That  the  plaintiff  had  been 
book-keeper  and  cashier  of  the  firm,  and  by  making  false  addi- 
tions and  omitting  to  charge  himself  with  large  sums  of  money, 
he  had  fraudulently  made  a  balance  in  his  favor  to  appear  upon 
the  books ;  whereas  in  truth  he  was  in  debt  to  the  firm.  And 
that  thereby  he  deceived  the  said  John  Kerr,  and  induced  the 
defendants  to  give  the  note  in  question.  The  circuit  judge  waa 
of  opinion  that  the  defence  was  inadmissible  at  law,  and  that 
the  accounts  could  not  be  inquired  into  in  this  court,  for  the 
purpose  of  showing  fraud  in  the  consideration  of  said  note ;  and 
he  rejected  the  evidence  offered,  and  the  jury  found  a  verdict 
for  the  plaintiff.  Upon  the  exception  to  this  ruling  of  the  cir^ 
cuit  judge,  presented  in  various  shapes,  the  case  now  came 
before  the  court,  on  a  motion  by  the  defendants  for  a  new  trial. 

/  T.  Brady,  for  the  plaintiff. 

H.  W.  Robinson,  for  the  defendants. 

By  the  Court,  Barculo,  J.  The  general  rule  is  undoubted 
that  courts  of  law  have  concurrent  jurisdiction  with  courts  of 
equity  in  cases  of  fraud.  It  is  equally  well  settled  that  fraud 
in  obtaining  a  promissory  note  is  a  good  defence  to  an  adtion 
brought  to  collect  it.  We  are  not  aware  of  any  principle  which 
excepts  this  case  from  the  ordinary  rule. 

The  case  of  Rogers  v.  Rogers,  (1  HalVs  Sup*  Court  Rep. 
391,)  cited  as  a  case  in  pointy  has  but  little  application  to  the 
present  case.  There  the  superior  court  held,  very  properly, 
that  the  defendant  could  not,  in  a  court  of  law,  open  partner^ 
ship  accounts  for  the  purpose  of  showing  a  mistake  in  the  note, 
and  that  the  balance  for  which  it  was  supposed  to  be  giv^n  did 
not  exist.  There  was  no  allegation  of  fraud ;  no  pretence  that 
the  plaintiff  had  in  any  way  misled  or  deceived  the  defendant 
The  case  is  entirely  different  from  the  present  There  must 
\f»  a  new  trial,  costs  to  abide  the  event 
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Braman  v^.  Wii^kinson  and  others, 
Wilkinson  vs.  Braman  and  others. 

Ths  proper  fanm  for  filing  a  cro88-bilI  u  before  a  replicatioD  is  filed  to  the  answer  of 
the  defendant  to  the  original  bilL 

If  a  cross-bill  is  filed  after  issae  is  joined  in  the  original  cause,  proceedings  will  only 
be  stayed  upon  showing  a  satisfactory  ezciise  for  the  delay  in  filing  the  cross-bilL 

As  a  general  mle,  a  cross-bill  is  on)y  necessary  when  the  defendant  is  entitled  to 
some  afilrmative  relief 

It  is  not  proper  to  file  a  cross-bill  where  the  party  can  obtain,  in  the  original  suit,  the 
same  relief  asked  for  by  the  croes*biU. 

Where,  at  the  time  of  the  ezeeutbn  of  a  mortgage,  a  perKm  other  than  the  moil" 
gagor  is  in  the  actual  possenion  of  the  mortgaged  premises,  such  possession  is  su^ 
fident  to  put  the  mortgagee  upon  inquiry  as  to  the  rights  of  the  person  in  posses- 
sion ;  and  he  cannot  claim  protection  against  such  rights  as  a  bona  fide  mortgagee 
without  notice. 

In  EauiTT.  Bill  and  cross-bilL  On  the  8th  day  of  August, 
}.845,  George  Wilkinson  being  the  owner  of  a  farm  in  Richfield, 
Otsego  county,  executed,  tc^ether  with  his  wife,  a  mortgage 
thereon  to  secure  to  John  Marshall  the  payment  of  $500,  with 
interest,  in  two  years.  On  the  30th  of  August  in  the  same 
year  Wilkinson  conveyed  his  farm  to  his  two  children,  Myron 
G.  Wilkinson  and  Caroline  M.  Wilkinson,  who  on  the  14th  of 
July,  1846,  executed  a  mortgage  upon  the  same  premises  to 
Elias  Braman,  to  secure  $1000  with  interest,  payable  in  ten 
years — interest  to  be  paid  annually.  The  mortgage  to  Mar- 
shall was  also  subsequently  assigned  to  Braman.  On  the  18th 
of  Aug^t,  1847,  Braman  filed  his  bill  to  foreclose  both  mort- 
gages, claiming  that  the  second  mortgage  was  held  by  him  as 
security  for  a  loan  of  $550  only.  George  Wilkinson  and  his 
wife  put  in  an  answer  to  the  bill,  stating  that  when  the  con- 
veyance was  made  to  Myron  G.  Wilkinson  and  Caroline  M. 
Wilkinson  it  was  agreed  and  an  instrument  was  executed  by 
them,  to  the  effect  that  Geoi^e  Wilkinson  should  occupy  and 
«QJoy  the  farm  during  his  natural  life,  and  that  they  should 
pay  the  Marshall  mortgage  and  indemnify  George  Wilkinson 
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against  the  same ;  that  such  agreement  was  the  only  consid- 
eration for  the  conveyance  of  the  farm,  and  that  in  pursuance 
of  such  agreement  George  Wilkinson  had  ever  since  remained 
in  the  peaceable  possession  and  enjoyment  of  the  farm.  It  is 
also  alleged  in  the  answer  that  the  amount  due  on  the  Marshall 
mortgage  was  included  in  the  mortgage  executed  by  Myron  G. 
Wilkinson  and  Caroline  M.  Wilkinson  to  Braman ;  that  the 
consideration  of  that  mortgage  was  the  Marshall  mortgage  and 
a  loan  to  Myron  G.  Wilkinson  and  Caroline  M.  Wilkinson  of 
$300  and  a  store  debt  against  them,  or  one  of  them,  to  make 
up  the  amount  of  $1000.  A  replication  to  the  answer  having 
been  filed,  a  stipulation  was  entered  into  between  the  parties 
that  it  should  be  referred  to  S.  Crippen  to  take  the  proofs  in  the 
cause  and  report  the  proofs  and  facts  to  the  court.  Proofs  were 
thus  taken  on  the  part  of  the  plaintiff,  and  the  referee  reported 
the  proofs  to  the  court.  The  cause  was  noticed  for  hearing  at 
a  special  term  held  at  Utica  on  the  first  Monday  of  March.  At 
that  term  a  motion  was  also  made,  on  behalf  of  the  defendants^ 
to  strike  the  cause  from  the  calendar,  and  for  leave  to  take 
proofs  on  the  part  of  the  defendants.  An  order  was  made  al- 
lowing the  plaintiff  to  take  a  decree  of  foreclosure,  but  directing 
proceedings  upon  such  decree  to  be  stayed,  upon  terms  specified 
in  the  order,  until  the  defendants  could  take  their  proo&  and 
bring  the  cause  to  a  hearing.  The  conditions  of  the  order  were 
subsequently  modified  by  stipulation  between  the  parties ;  and 
before  any  proofs  were  taken,  under  the  order,  George  Wilkin- 
son filed  his  cross-bill  against  Braman  and  Myron  G.  Wilkinson 
and  Caroline  M.  Wilkinson,  stating  substantially  the  same 
facts  as  were  stated  in  his  answer,  except  that  he  did  not  insist 
that  the  Marshall  mortgage  was  satisfied  by  taking  the  second 
mortgage.  The  cross-bill  prayed  that  the  conveyance  executed 
by  George  Wilkinson  to  his  children  might  be  declared  void, 
and  that  Braman  might  be  allowed  only  the  amount  of  the 
Marshall  mortgage  with  interest  and  costs.  A  motion  was  now 
made  that  all  proceedings  in  the  original  suit  be  stayed  until 
the  defendants  in  the  cross-bill  should  have  put  in  their  answer. 
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/  iS  Davenport  4*  A.  Becker,  for  George  Wilkinson. 
/  Hyde,  for  Braman. 

Harris,  J.  The  proper  time  for  filing  a  cross-bill  is  before 
a  replication  is  filed  to  the  answer  of  the  defendant  to  the  ori- 
ginal bill.  If  a  cross-bill  is  filed  after  issue  is  joined  in  the 
original  cause,  proceedings  will  only  be  stayed  upon  showing  a 
satisfactory  excuse  for  the  delay  in  filing  the  cross-bill.  I  do 
not  deem  it  necessary  to  inquire,  in  this  case,  whether  or  not 
such  excuse  is  shown ;  for  the  reason  that  I  think  the  plaintiff 
in  the  cross-bill  is  mistaken  in  supposing  a  cross-bill  necessary. 
Assuming,  as  I  do  for  the  purpose  of  this  motion,  that  the  facts 
stated  in  the  cross-bill  are  true,  I  think  all  the  relief  to  which 
the  plaintifi'in  that  bill  would  be  entitled  can  be  obtained  in  the 
original  suit  As  a  general  rule,  a  cross-bill  is  only  necessary 
when  the  defendant  is  entitled  to  some  afiirmative  relief.  In 
this  case  I  cannot  see  that  the  defendant  is,  upon  his  own  show- 
ing, entitled  to  any  such  relief  If  he  shows,  as  he  may  do 
upon  the  issue  joined  in  the  original  suit,  that  when  he  con- 
veyed to  his  children,  the  agreement  set  forth  in  his  answer  was 
executed,  and  that  at  the  time  of  the  execution  of  the  mortgage 
to  Braman  he  was  in  possession  of  the  ftinn,  the  lien  upon  the 
farm  which  Braman  acquired  by  his  mortgage  would  probably 
be  held  to  be  subject  to  his  life  estate.  For,  although  Braman 
may  not  in  fact  have  known  that  he  was  entitled  to  such  life 
estate,  yet  as  George  Wilkinson  was,  at  the  time  the  mortgage 
was  taken  by  Braman,  in  the  actual  possession  of  the  famii 
such  possession  was  sufficient  to  put  him  upon  inquiry  as  to  the 
rights  of  the  party  so  in  possession ;  and  he  cannot  claim  pro- 
tection against  such  rights  as  a  bona  fide  mortgagee  without 
notice.  (Spoford  v.  Manning,  6  Paige,  383.)  On  the  other 
hand,  as  it  is  not  claimed  in  the  cross-bill  that  the  Marshall 
mortgage  was  merged  in  the  mortgage  executed  by  Myron  O. 
Wilkinson  and* Caroline  M.  Wilkinson  to  Braman;  nothing  ap- 
pears, even  in  the  cross-bill  itself,  which  should  preclude  Braman 
firom  a  decree  of  foreclosure  upon  that  mortgage.    Nor  does  the 
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cro0s-bill  show  such  a  state  of  SbucKb  as  would  entitle  the  plain- 
tiff in  that  bill  to  a  decree  setting  aside  the  conveyance  to  his 
children.  In  the  arrangement  made  with  them  at  the  time  of 
the  conveyance,  he  took  their  personal  covenant  to  pay  the 
Marshall  mortgage ;  upon  which  they  would  undoubtedly  be 
liable  to  him,  in  case  he  should  be  compelled  to  pay  the  mort- 
gage to  save  the  farm.  And  he  would  also^  I  think,  have  an 
equitable  lien  upon  the  premises,  superior  to  that  of  Braman's 
mortgage  for  the  amount  he  should  thus  be  compelled  to  pay. 
But  these  are  questions  which  it  is  not  necessary  now  to  decide. 
They  more  properly  belong  to  the  final  hearing  of  the  cause. 
Having  come  to  the  conclusion  that  the  whole  defence  in  the 
case  can  be  taken  and  made  available  in  the  original  suit,  the 
motion  to  stay  proceedings  in  that  suit  must  be  denied. 

The  decree  made  in  the  original  suit  is  manifestly  erroneous. 
It  makes  no  provision  for  staying  proceedings  in  case  of  the 
payment,  before  sale,  of  the  amount  actually  due;  and  it 
charges  Qeorge  Wilkinson  personally  with  the  deficiency  upon 
both  mortgages.  Under  any  circumstances,  therefore,  the  de- 
fendant would  be  entitled  to  have  that  decree  modified;  and  if 
he  can  establish  the  defence  set  up  in  his  answer,  he  will  be 
entitled  to  have  a  very  different  decree  entered.  I  think  he 
should  be  permitted  to  take  proofs  in  support  of  his  defence. 
^Notwithstanding  the  laches  on  his  part,  it  may  be  that  sub- 
jt^tiaMnjustice  may  be  done  to  him  by  precluding  him  from 
the  opportunity  of  proving  his  defence,  even  now.  I  shall  there- 
fore direct  thsKt  he  have  until  the  20th  day  of  July  next  to  ex- 
amine witnesses  and  produce  proofs  before  the  referee  appointed 
.under  the  stipulation  between  the  parties ;  and  that  the  plain- 
tiff have  until  the  first  day  of  August  next  to  examine  witnesses 
and  produce  rebutting  evidence.  And  that  all  proceedings  upon 
the  decree  made  in  March  last  be  stayed  in  the  mean  time^ 
The  defendant  must  be  charged  with  the  costs  of  opposing  the 
motion. 
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New-York  Special  Teem,  May,  1848.    PaSge,  Justice. 
Leayitt  and  others  vs.  Steenbergen  and  others. 

Wlme  one  of  MvemI  plaintiffi  in  a  suit  in  aqaity,  wbo  hta  no  intoroit  in  tliA  tob- 
ject  matter  of  the  litigation,  is  a  material  witness  for  his  co-plaintifis,  their  proper 
coarse,  when  the  nature  of  the  suit  will  admit  of  it,  is  to  move  for  leave  to  strike 
oat  his  name  as  a  plaintiff;  and  if  he  is  a  necessary  party,  to  make  him  a  party 
defendant.  And  on  bis  name  being  stricken  out  as  a  plamtiff,  he  may  be  ezaoh 
inad  as  a  witness  for  his  oo-plaintifis. 

Bat  where  this  is  done,  the  remaining  plaintiffs  will,  if  required  by  the  defendant| 
be  ordered  to  give  security  for  costs ;  in  case  there  is  any  doubt  as  to  their  peon* 
niary  responsibilty. 

In  Equity.  Petition  by  the  plaintiffs  for  leave  to  dismisB 
their  bill  as  to  the  plaintiff  Machir,  upon  the  grounds  that  hk 
demand,  as  a  judgment  creditor  of  the  defendant  Steenbergen, 
had,  since  the  commencement  of  the  suit,  been  settled  and  paid, 
and  that  he  had  no  further  interest  in  the  prosecution  of  the 
suit ;  and  that  he  was  a  material  witness  for  the  other  plain* 
tiffs.  The  bill  was  filed  by  the  judgment  creditors  of  Steenber- 
gen, to  vacate  a  sale  of  his  property.  The  petition  stated  that 
the  other  plaintiffs  were  abundantly  responsible  for  all  the  costs 
which  might  be  decreed  in  favor  of  the  defendants.  The 
defendants  refused  to  relinquish  their  claim  on  Machir  forthdr 
costs  in  the  suit  i^l  1  l_  ^^ 

/.  SL  Raymond^  for  the  plaintifik  \^  ^         r<ll(V(liV^ 

E.  Sandfordj  for  the  defendants  |!  _ 

Paige,  J.  A  party  complainant  cannot  be  ei 
a  witness  against  the  defendants,  either  in  behalf  of  himself 
or  of  his  co-complainants.  A  complainant  who  may  be  liable 
for  costs  if  he  does  not  succeed  in  establishing  the  claim  set  up 
in  the  bill,  is  not  a  competent  witness  to  prove  the  facts  neces- 
sary to  sustain  the  suit,  although  he  has  no  personal  interest  in 
the  subject  matter  of  the  litigation.    In  certain  cases  a  dejEso 
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dant  is  permitted  to  examine  a  mere  nominal  complaiuaoty 
with  bis  assent,  against  the  real  plaintiff.  {Eckfwrd  v.  DeKofifj 
6  Paige,  568,  9.  1  Jiicobj  577.)  But  in  no  case  can  a  defen- 
dant examine  a  plaintiff,  as  a  witness,  against  his  consent 
{Fereday  v.  Wightwick^  4  Russell,  114     15  Vesey,  178.) 

The  practice  of  the  late  court  of  chancery  only  permitted  a 
defendant  to  be  examined  against  a  co-defendant  or  against  the 
plaintiff,  as  to  the  matters  in  which  he  was  not  interested. 
{Rule  63.)  Where  one  of  the  complainants,  who  has  no  per- 
sonal interest  in  the  subject  matter  of  the  litigation,  is  a  mate- 
rial witness  to  prove  the  facts  necessary  to  sustain  the  suit,  the 
proper  course,  where  the  nature  of  the  case  will  admit  of  such 
a  change  of  parties,  is  to  move  to  strike  out  the  name  of  such 
nominal  complainant,  and  if  he  is  a  necessary  party,  to  make 
him  a  party  defendant.  And  on  his  name  being  stricken  out 
as  a  complainant,  he  can  be  examined  as  a  witness  for  his  co* 
complainants.  (6  Paige,  569,  and  the  cases  there  cited.  1 
John.  Ch.  173.  1  Hoffman's  Pr.  487.  12  Ves.  493.  Ewer  v. 
Atkinson,  2  Cox's  Ch.  Cas.  393.  Motteux  v.  Mackreth,  1  Ves. 
jun.  142.)  And  where  it  is  required  by  the  defendants,  the  re- 
maining complainants  may  be  ordered  to  give  security  for  costs, 
(1  John.  Ch.  173.  6  Paige,  567 ;)  especially  if  there  is  any 
doubt  as  to  their  pecuniary  responsibility.  {Wilts  v.  Camp- 
bdl,  12  Ves.  493.) 

It  seems  to  be  the  established  practice  of  the  court  of  chan- 
cery, to  allow  a  plaintiff  to  strike  out  the  name  of  a  co-plaintiff 
who  has  no  interest  in  the  suit,  in  order  to  make  him  a  compe- 
tent witness  in  his  behalf.  The  cases  of  Bridges,  ^c.  v.  Ar- 
mour,  4*c.  (5  How.  U.  S.  R.  91,)  and  Stein  v.  Bowman,  (13 
Pet.  U.  S.  R.  219,)  were  decided  upon  the  ground  that  a  party 
to  the  record,  although  divested  of  all  interest  in  the  event  of 
the  suit,  was  an  incompetent  witness  in  the  cause.  This  is  a 
setUed  rule  at  law.  (4  Wend.  453.  10  John.  128.  20  Id.  142. 
6  Paige,  251.) 

In  this  case,  the  defendants  do  not  deny  that  the  remaining 
plaintiffs  are  abundantly  responsible  for  the  payment  of  their 
costs ;  nor  do  they  pretend  that  any  extra  costs  have  been  in- 
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^urred  in  the  cause  by  reason  of  Machii's  having  been  joined 
as  a  plaintiff  in  the  suit.  An  order  must  be  entered  allowing 
the  plaintiffs  to  dismiss  the  bill  as  to  the  plaintiff  Joseph  J. 
M achir,  or  to  strike  out  his  name  as  a  plaintiff  in  the  bill,  on 
payment  of  ten  dollars  costs  to  the  defendants  for  opposing  this 
motion. 


Same  Term.     Before  the  same  Justice, 
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To  rander  a  trade  or  borinoM  a  nuiiaiiee,  it  if  not  aecewaiy  that  itahould  endangw 
the  health  of  the  neighborhood.  It  is  lafBdent  if  it  prodiMaBaJha]^  whicl^  ie  offen- 
live  to  the  lensee,  and  which  renJere  the  enjoTment  of  life  and  prop^w^y  M'*^"'"- 
fortabis 

The  occupation  of  a  boilding  in  a  city,  m  a  tlaoghter  hoose,  is  frimafade  a  naisanee 
to  peiBone  rending  in  the  neighborhood ;  and  may  be  rertrained  by  injonetion, 
notwithetanding  the  denial  of  the  defendant,  in  his  answer,  that  it  ie  a  nuisance. 

A  subsequent  purchaser  of  premises  injured  by  a  nuisance  erected  previous  to  hi^ 
purchase,  has  a  remedy  for  the  injury  sustained  by  him  from  the  continuance  oi 
the  nuisance ;  upon  the  principle  that  the  continuation  thereof  is  regaided  as  a  new 


Where  a  nuisance  is  aoomnioo,  although  not  a  joint  injury,  to  several  peraons 
ding  in  the  neighborhood,  they  may  unite  as  plaintiffs  in  a  bill  to  restrain  the 
nuisance. 

But  if  the  bill  filed  for  that  purpose,  in  addition  to  the  prayer  to  restrain  the  nuis- 
ance, contains  a  prayer  that  the  defendants  may  be  decreed  to  pay  the  plaintiffs, 
respectiveiy,  the  damages  which  they  have  sustained  by  the  nuisance,  it  will  be 
multifarious.  • 

That  objection  may  be  obviated,  however,  by  striking  out  of  the  bill,  that  part  of  the 
prayer  which  asks  for  the  payment  of  damages. 

Against  whom  a  biii  to  restrain  a  nuisance  should  be  filed. 


This  was  an  application  for  an  injunction,  founded  upon  the 
bill  filed  in  the  suit,  to  restrain  the  defendants  from  occupying 
a  building  erected  by  the  defendant  Weeks  on  the  north  side 
of  Twelfth-street,  between  the  Fifth  and  Sixth  Avenues,  in  the 
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city  of  New- York,  as  a  slaughter  hoose,  and  from  Blaughterittg 
any  animals  in  such  building,  or  from  permitting  the  buildings 
to  be  used  as  a  slaughter  house.  The  bill  was  filed  by  several 
owners  of  dwelling  houses  in  the  neighborhood  of  the  slaughter 
house ;  who  alleged  therein,  that  the  slaughter  house  was  a 

•   nuisance  to  them  and  their  dwellings.    The  bill  stated  that  the 
slaughter  house  was  erected  by  the  defendant  Weeks  about  ten 
or  fourteen  years  since,  and  when  there  were  very  few  dwell 
ing  houses  in  its  immediate  neighborhood ;  that  within  the  last 
three  or  four  years  the  dwelling  houses  of  the  plaintiffs  had 

%4)een  erected ;  that  during  the  time  the  dwelling  houses  of  four 
of  the  plaintiffs  were  being  erected,  and  for  some  time  previous 
thereto,  the  slaughter  house  stood  empty  and  unoccupied  ;  and 
that  the  defendant  Weeks,  in  May,  1845,  rented  the  slaughter 
house  to  the  defendant  Sarles,  a  butcher,  and  that  Sarles  under- 
let it  to  the  defendant  Bookstaver,  who  is  now  using  it  as  a 
slaughter  house.  The  defendants'  affidavits  showed  that 
Weeks  let  the  slaughter  house  a  second  time  to  Sarles,  for  one 
year  from  the  Ist  of  May,  1848 ;  and  that  Sarles  assigned  the 
lease,  or  under-let  the  premises  to  Bookstaver ;  and  that  Book* 
staver  had  underlet  a  part  of  the  building  to  one  Crist     Book- 

^stayer  insisted,  in  his  afiidavit,  that  since  the  introduction  of 
Croton  water,  the  slaughter  bouse  had  been  kept  perfectly  clean, 
and  that  no  offensive  smell,  which  could  be  avoided,  proceeded 
therefrom.  The  bill  alleged  that  the  great  increase  of  trade 
and  population  in  the  city  of  New- York  had  compelled  a  large 
class  of  the  citizens  to  abandon  their  former  dwellings  in  the 
lower  part  of  the  city,  and  convert  them  into  stores  and  places 
of  business,  and  to  seek  residences  for  themselves  and  their  &m- 
ilies  in  the  upj>er  part  of  the  city.  The  bill  prayed  that  the 
defendants  might  be  restrained  from  using  the  building  erected 
by  Weeks  as  a  slaughter  house,  and  that  they  might  be  decreed 
to  pay  the  plaintiffs,  respectively,  the  damages  they  had  sus- 
tained by  the  nuisance. 


W.  H.  Bell  4*  R  A.  Coe,  for  the  plaintiffs. 
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^Paioe,  J.    In  the  case  of  CcUlin  and  others  v.  Valentine,  (9 
Paige,  675,)  the  chancellor  held,  that  the  occupation  of  a  build- 
ing  in  a  city,  as  a  slaughter  house,  was  prima  facie  a  nuisance 
to  the  neighboring  inhabitants,  and  might  be  restrained  by  in- 
junction.   And  in  that  case  he  refused  to  dissolve  the  injunc- 
tion, and  retained  it  until  the  hearing ;  although  the  defendant, 
in  his  answer,  denied  that  a  slaughter  house  was  a  nuisance. 
To  constitute  a  nuisance,  it  is  not  necessary  that  the  noxious 
^  trade  or  business  should  endanger  the  health  of  the  neighbor- 
i  hood.    It  is  sufficient  if  it  produces  that  which  is  offensive  to 
^  the  senses,  and  ^hich  renders  the  enjoyment  of  life  and  prop- 
erty uncomfortable.    (9  Paige,  576.    Rex  v.  White,  1  Bttr, 
337.    3  Black.  Com,  217.)    The  slaughter  house  in  question 
*•  is  to  be  regarded  as  prima  facie  a  nuisance  to  the  plaintiffs, 
notwithstanding  the  qu^fied  denial  of  the  defendant  Booksta- 
ver  that  it  is  a  nuisance. 

The  only  serious  question  whjf.h  the  f^aae  preaenta  is,  whathftr^ 
the  plaintiffs,  having,  after  the  erection  of  the  nuisance,  built 
their  dwellinyr  bous^  b^ide  it^  are  entidi^l  to  any  reA\^f    When 

the  slaughter  house  was  erected,  it  was  remote  from  the  thickly 
settled  parts  of  the  city;  but  it  seems  that  the  city  has  now 
\  grown  up  to  it,  and  that  the  necessities  of  the  population  re- 
<  quire  the  occupation  of  the  lots  in  the  immediate  vicinity  of  the 
slaughter  house,  for  dwellings.  When  the  slaughter  house  was 
erected,  it  incommoded  no  one ;  but  now  it  interferes  with  the 
enjoyment  of  life  and  property,  and  tends  to  deprive  the  plain- 
tiffs of  the  use  and  benefit  of  their  dwellings.  §  There  can  be 
no  real  necessity  for  conducting  such  an  offensive  business  as 
slaughtering  cattle  in  this  pah  of  the  city,  which  is  now  occu- 
pied by  valuable  and  costly  buildings.  As  the  city  extends, 
such  nuisances  should  be  removed  to  the  vacant  ground  beyond 
the  immediate  neighborhood  of  the  residences  of  the  citizens. 
^'«i  pgtf'**  Pftlirfy,  ^ff  ^^"  ""  thff  HAiilfJi^  and  comforr  <\f  ihfi 
population  of  the  city,  demapdnt  AndJt, seems  that  whenever 
any  offensive  trade  becomes  anjiuunous  nuisance  to  any  per- 
son, such  person  has  a  remedy  by  an  action  on  the  case  fgr 
damages,  or  by  writ  of  nuisance  to  have  the  nuisance  abated; 
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upon  jhe  principle  thai  every  continuance  of  a  nuisaoce  ia_a 
liew  or  frei?^  nuisance!  (2  R.  S.  332.  Westboum  v.  Mordanij 
Oro.  Eliz.  191.  1  Leonard^  103.  Penruddoek?s  case,  6  CokSj 
101.  3  Bl  Cam.  220.  Staple  v.  i^^tig,  10  Mass.  74.  il2- 
erander  v.  JTisrr,  2  Rawle.  83.) 

In  TFe^^ftourTi  v.  M&rdant,  the  action  was  case  for  stopping 
a  stream  of  water.    A  motion  was  made  in  arrest  of  judgment, 
Jb^cause  the  nuisance  was  erected  before  the  plaintiff's  title 
commenced.  ^  The  court  held  that  the  action  lay.    Gawdy,  J.,^ 
said :  "  It  is  not  material  when  the  nuisance  was  erected,  fori 
he  that  is  hurt  by  it  shall  have  an  action."  ^It  is  conceded  byr 
Savage,  Ch.  J.,  in  Blunt  v.  Akirij  (15  Wend.  626,)  that  a  subse- 
quent purchaser  of  premises  injured  by  a  nuisance  erected  pre-    ' 
vious  to  his  purchase,  has  a  remedy  for  the  injury  sustained  / 
from  the  continuance  of  the  nuisance.  ^  And  in  Bewick  v.  Oun- 
der,'{  Cro.  Eliz.  402,)  it  was  held  that  an  action  on  the  case 
would  lie  for  damages  from  a  dam  erected  by  the  defendant  in 
the  time  of  the  grantor  of  the  plaintiff.    In  Penrtiddocl^s  case, 
(5  Coke,  101^)  a  writ  of  quod  permittat  prostemere  was  brought 
'1^  ttie  feoflee  of  a  house  injured  by  a  nuisance,  against  the  feof- 
fee of  the  erector  of  the  nuisance ;  and  it  was  held  that  the 
writ  lay  against  either  the  erector  of  the  nuisance  or  his  feoffee.f 
A  continuation  of  the  nuisance  is  regarded  as  a  new  nuisance,  v 
It  is  this  principle  which  gives  a  party  who  builds  on  his  own 
property  beside  a  nuisance,  previously  erected,^  right  to  have 
the  nuisance  abated.  ;7r* 

If  the  defeiMants  desire  to  contest  the  question  Whether  their 
slaughter  house  is  a  nuisance,  they  will  tfave  a  right  to  do  so, 
upon  the  final  hearing.  As  the  hwsance  in  question  is  a  com- 
mon, although  not  a  joint,  Mjury  to  the  plaintiffs,  they  have 
properly  united  as  plaintiffs  in  the  bill  to  restrain  the  nuisance. 
{Murray  v.  Hay,  1  Barb.  Ch.  Rep.  69.)  %<^ 

But  the  bill  is  r«idered  multifarious  by  inserting  therein,  in 
addition  to  the  prayer  to  restrain  the  nuisance,  a  prayer  that 
the  defendants  be  decreed  to  pay  the  plaintifis,  respectively,  the 
damages  which  they  have  sustained  by  the  nuisance.  This 
objection,  bowev^,  may  be  obviated  by  striking  out  that  part 
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of  the  prayer  which  asks  for  payment  of  damages.  (1  Barjb. 
Ch.  Hep.  65.) 

It  is  objected  that  the  bill  has  been  improperly  filed  against 
Weeks  and  Sarles,  because  Weeks  does  not  himself  occupy  the 
slaughter  house,  and  because  Sarles  has  parted  with  all  his  in- 
terest in  it  Weeks  is  unquestionably  a  proper  party.  He  is 
the  owner  of  the  building.  He  originally  erected  it,  to  be  used 
as  a  slaughter  house.  He  leased  it  to  Sarles,  a  butcher,  with 
the  knowledge  that  Sarles  intended  to  carry  on  the  business  of 
slaughtering  in  it.  The  revised  statutes  {2d  vol,  332)  provide 
that  a  writ  of  nuisance  may  be  brought  as  well  against  the 
party  who  erected  a  nuisance,  as  against  his  transferee.  And 
such  writ  goes  against  both  jointly.  The  writ  of  nuisance 
given  by  the  act  of  WidsU  2, 13  Ed.  1,  c.  24,  went  also  against 
the  erector  of  the  nuisance,  and  his  alienee  jointly.  (3  Bl. 
Cwn.  221.  9  Coke,  53.  Plumer  v.  Harpery  ZN.H,  Rep.  88.) 
And  whenever  the  erector  of  a  nuisance  owns  the  premises  on 
which  the  nuisance  is  erected,  and  lets  the  premises  to  another, 
an  action  on  the  case  will  lie  against  him,  for  the  injury  the  nui- 
sance  occasions,  while  the  premises  are  in  the  occupation  of  his 
lessee.  The  demise  in  such  case  affirms  the  continuance  of 
the  nuisance,  and  it  may  be  said  to  be  a  continuance  of  the 
nuisance  by  the  lessor.  {Rosewell  v.  Prior,  Ray.  713.  &  C. 
I  2  SaUc.  460.     Cheetham  v.  Hampsm,  4  T.  R.  320,  per  Bui- 

ler,  J.  16  Wend.  526.)  The  same  principle  was,  in  the  recent 
case  of  WcLggoner  v.  Jermaine,  (3  Denio,  310,)  held  applica- 
Ue  to  the  erector  of  a  nuisance  who  conveys  the  premises  to  a 
purchaser  with  warranty.  (Plumer  v.  Harper,  (3  N.  Hamp. 
88.)  An  action  also  lies  against  the  lessee  or  grantee  of  the 
erector  of  the  nuisance,  for  the  injury  occasioned  by  the  contin- 
uance of  the  nuisance  by  them.  {BrerU  v.  Haddon,  Oro.  Jac. 
665.  Rosewell  v.  Prior,  Ray.  713.  Penruddodtfs  case,  6 
Coke,  101.  Staple  v.  S^ing,  10  Mass.  Rep.  74.  Alesemder 
V.  Kerr,  2  Rawle,  83.) 

if  Sarles  sublet  to  Bookstaver,  reserving  rent  to  himself  or 
transferred  to  him  with  covenants  for  quiet  enjoyiQent,  he  comes 
within  the  principle  of  the  cases  of  Rosewell  v.  Prier^  (iZaym. 
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713,)  and  Wofffftmer  v.  Jermaine,  (3  Denio,  310,)  and  is  liable 
in  an  action  on  the  case  to  the  plaintiffs  for  the  injury  sustained 
by  them  during  the  occupation  of  Bookstaver.  If,  however, 
Sarles  assigned  his  entire  interest  in  the  lease  to  Bookstaver, 
without  reserving  rent,  and  without  any  covenants  for  quiet 
enjoyment,  he  cannot,  by  the  decision  in  the  case  of  Blunt  v. 
Aiken,  (15  Wend.  522,)  be  held  Uable  to  the  plaintiff  for  any 
injury  sustained  by  them  since  his  sale  to  Bookstaver.  And  in 
that  case,  as  he  would  have  no  interest  in  the  premises,  and 
had  not  affirmed  the  continuance  of  the  nuisance,  or  participa- 
ted in  its  continuance,  he  could  not  be  a  proper  party  to  the 
bill.  If  Crist  has  an  interest  in  the  slaughter  house,  as  the  sub- 
lessee of  Bookstaver,  he  ought  to  be  made  a  party. 

An  order  must  be  entered  allowing  eai  injunction  to  issue  re- 
straii^ing  the  defendants  front  «l«"cbtrtring  Rfiimals  in  tt|e 
slaughter  house  mentioned  in  the  bill ;  or  from  using  the  same 
as  a  slaughter  house ;  or  from  permitting  it  to  be  used  as  such. 
And  the  plaintiffs  are  at  liberty  to  amend  their  bill  by  striking 
out  that  part  of  the  prayer  which  relates  to  the  payment  of 
damages^ 


New-York  General  Term,  May,  1848*    Hurtbut^  Ed^ 

monds,  and  Edwardsj  Justices. 

In  the  nlatter  of  Philip  Wakker. 

The  act  of  March  30, 1848,  niatiye  to  jostieet' and  polite  courti  in  the  city  of  New* 
York,  18  not  unconsthutioDal. 

Whcfe  the  warrant  on  which  a  ^friaoner  hiul  been  arrested  inm  ianxed  by  a  perMsn 

who  was  acting  aa  a  police  juitice  de  fado^  under  cHi^or  of  an  electbn,  in  puna- 

ance  of  an  act  of  the  legialatare,  thii  ia  sufficient)  on  luMm  corpus^  to  jnatify  the 

oonrt  in  detemuning  whether  the  prieondr  \k  rightifnily  held  in  oonfinementi 

withait  gang  into  Ae  fa^niiy  whether  thA  magiiMe  ilraa  a  poG^ 
ArEDMomMy  J. 


* 
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4KhQ«ghthe  wii(  oihabe{u  corpus  inaj  lomBtifiwe,  witb piopiiety,  be  oeed  ai  awik 
of  error,  yet  U  seems  that  it  cannot  be  eonverted  into  a  quo  warroMtOf  bk  oite  to 
determine  a  qoeetioo  of  niarpation  of  office.    Per  Edmonds,  J. 

Habeas  corpus.  UAder  the  act  of  March  30, 1848^  entitled 
'^  An  act  ia  relation  to  justices  and  police  courts  in  the  city  of 
New- York,"  {Laws  of  1848,  p.  249,)  Jeremiah  Lothrop  was 
elected  a  police  justice.  The  prisoner,  Philip  Wakker,  was 
arrested  upon  a  warrant  issued  by  the  paid  justice,  charging 
him  with  the  commission  of  a  crime,  and  was  broi^ght  before 
him  for  examination.  Thereupon  Wakker  sued  out  a  writ  of 
habeas  corpus,  returnable  at  the  present  term  of  this  court,  for 
the  purpose  of  obtaining  his  discharge,  on  the  ground  that  the 
act  of  the  legislature  under  which  Lothrop  was  elected,  and 
claimed  to  hold  his  oflSce,  was  unconstitutional,  and  cqqferred 
no  authority  upon  him  to  proceed  against  the  prisoner. 

L.  B.  Shepherd  ^  D.  C/raham,  Jun.  for  the  prisoner,  insisted 
that  the  law  under  which  Lothrop  w^ls  elected  was  unconstitu- 
tional ;  for  the  reason  that  it  was  a  local  act,  and  embraced  two 
distinct  subjects,  viz.  the  marine  and  justices'  courts,  both  of 
which  were  not  expressed  in  the  title ;  contrary  to  the  provis- 
ions of  article  3,  section  16  of  the  constitution  of  1847,  which 
declares  that  "  no  private  or  local  bill  which  shall  be  passed  by 
the  legblature,  shall  embrace  more  than  one  subject,  and  that 
shall  be  expressed  in  the  title."  And  they  insisted  that  for  this 
reason  the  whole  act  was  void, 

D.  D.  Field  ^  C  O^  Conor,  for  the  people,  denied  that  tho 
act  in  question  was  a  local  act,  in  the  sense  of  the  constitutiqii ; 
or  that  it  embraced  two  subjects,  even  if  it  were  a  local  bill. 
They  insisted  that  it  contained  but  one  sulgect,  viz.  the  inferior 
local  courts  in  the  city  of  New- York.  That  the  marine  court 
was  within  the  generic  name  of  justices'  courts,  and  had  always 
been  considered  a  justice's  court,  and  so  treated  by  various  acts 
of  the  legislature.  That  those  clauses  of  the  constitution  which 
relate  only  to  the  manner  of  doing  business,  by  the  legislature, 
are  merely  directory,  and  not  mandatory.    That  the  section  in 
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question  ought,  from  a  sort  of  public  necessity,  and  from  every 
consideration  of  policy,  to  be  considered  merely  directory,  and 
not  prohibitory,  and  therefore  as  constituting  only  an  imperfect 
obligation,  not  to  be  enforced  by  the  courts 

HuRLBUT,  P.  J.  If  the  statute,  the  constitutionality  of  which 
was  the  main  subject  of  the  argument  in  this  case,  appeared  to 
embrace  two  distinct  subjects,  contrary  to  the  provision  of  article 
3,  sec.  16,  of  the  constitution  of  this  state,  it  would  be  necessary 
for  us  to  determine  two  important  questions,  which  were  elalxH 
rately  discussed  at  the  bar ;  to  wit — Whether  the  section  of  the 
constitution  referred  to,  is  to  be  regarded  as  containing  an  ex- 
press prohibition,  which  would  render  void  any  act  of  legisla- 
tion done  in  violation  of  it ;  or  whether  it  is  to  be  construed 
as  merely  directory  to  the  legislature,  and  binding  on  the  con- 
sciences of  its  members,  but  of  imperfect  legal  obligation,  and 
conferring  no  power  on  the  judiciary  to  enforce  it  as  a  part  of 
the  fundamental  law  of  the  state.  And  if  we  determined  to 
give  full  effect  to  this  provision,  as  a  constitutional  prohibition, 
then  we  should  have  to  consider  whether  the  statute  under 
consideration  is  a  "  local"  act  within  the  meaning  of*the  con- 
stitution. 

But  it  seems  to  us  that  we  are  not  required  to  decide  either 
of  these  questions  in  the  present  case ;  because  if  both  of  them 
should  be  determined  in  favor  of  the  petitioner,  he  would  still 
have  to  satisfy  us,  that  the  act  '<  in  relation  to  justices'  and  po- 
lice courts  in  the  city  of  New- York,"  was  passed  in  violation  of 
the  clause  of  the  constitution  referred  to.  Now  in  the  enact- 
ment of  this  statute  it  is  not  perceived  by  us  that  more  than 
one  subject  engaged  the  attention  of  the  legislature.  It  was 
the  object  of  this  law  to  establish  justices'  courts  of  civil  and 
criminal  jurisdiction  within  this  city,  and  to  abolish  such  minor 
jurisdictions  as  stood  in  the  way  of  the  courts  to  be  created. 
The  well  known  jurisdiction  of  justices  of  the  peace  for  the 
country,  is  divided  by  this  statute,  between  the  new  justices 
created  by  it ;  upon  one  set  of  whom  is  conferred  the  civil,  and 
upon  the  other  the  criminal  jurisdiction  of  the  country  magis- 
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trittes.  The  office  of  justice,  its  tenure  and  jarisdictioD,  and  the 
compensation  of  its  incumbents,  are  provided  for ;  and  clerks 
are  ordered,  and  compensated,  by  this  law.  So  far  no  duplicity 
appears. 

But  it  was  urged,  on  the  argument,  that  the  9th  section  of  this 
statute,  which  declares  that  its  provisions  shall  be  applicable  to 
the  justices  and  clerk  of  the  marine  court,  introduces  matter 
into  this  act  which  is  foreign  to  its  main  design,  and  which  is 
not  expressed  in  its  title.  This  section  relates  to  the  mode  of 
compensating  the  justices  and  clerks,  and  requires  that  they 
shall  account  to  the  common  council  of  the  city  for  all  fees  and 
perquisites  received  by  them,  by  virtue  of  their  offices.  So  far 
as  the  provisions  of  this  section  relate  to  the  justices  and  clerks 
created  by  this  law,  it  is  not  pretended  that  they  are  foreign  to 
the  main  design  of  the  statute ;  but  it  is  urged  that  the  provis- 
ion respecting  the  justices  of  the  marine  court,  is  wholly  foreign 
to  the  object  and  title  of  the  statute,  because  it  is  claimed  that 
that  court  is  not  a  justice's  court.  We  think  otherwise  Indepen-^ 
dently  of  the  argument  to  be  derived  from  the  circumstance  that 
by  various  statutes  of  this  state,  the  magistrates  officiating  in 
that  court  have  been  denominated  justices,  and  that  they  have 
been  included  in  general  statutes  regulating  courts  of  justices 
of  the  peace,  it  would  seem  from  the  nature  and  extent  of  the 
jurisdiction  of  that  court,  its  process  and  forms  of  procedure,  as 
well  as  the  mode  of  correcting  its  errors,  that  no  term  so  well 
expresses  the  idea  of  that  tribunal,  as  that  of  "justice's  court" 
It  is  true,  that  it  entertains  jurisdiction  of  a  class  of  marine 
cases  not  cognizable  by  the  latter  court ;  but  it  would  be  giving 
an  undue  importance  to  this  one  feature  in  respect  of  jurisdic- 
tion, to  hold  that  this  alone  deprived  it  of  the  character  of  a 
justice's  court,  while  it  possessed  all  the  main  characteristics  of 
that  tribunal  It  is  still  a  court  of  inferior  and  limited  jurisdic- 
tion, conducting  in  all  respects  material  to  this  argument  as  a 
justice's  court.  If  this  be  correct,  then,  in  the  strictest  construc- 
tion of  the  article  of  the  constitution  under  consideration,  a 
statute  "  in  relation  to  justices'  courts,"  confined  to  the  organi* 
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zatioa  and  regulation  of  these  courts,  may  properly  embraoe  in 
its  provisions  the  marine  court  of  the  city  of  New- York. 

We  hold  to  a  more  liberal  interpretatioq  of  this  clause  of  the 
constitution  than  that  contended  for  by  the  learned  counsel  for 
the  petitioner ;  since  such  interpretation  can  obtain,  and  all  the 
evils  which  it  was  the  object  of  this  section  to  prevent,  can.  at 
the  same  time  he  avoided^  We  do  not  occupy  narrow  and 
technical  ground,  when  called  upon  to  interpret  a  provision  of 
the  fundamental  law  of  the  state.  If  it  has  restrained  the  ex- 
ercise of  legislative  power  in  a  particular  instance,  we  may  be 
sure  that  this  is  the  result  of  the  former  abuse  of  power  in  the 
same  instance  by  the  legislature. 

Thus  are  the  examples  before  us ;  from  which  we  can  clearly 
perceive  the  ground  and  reason  of  the  constitutional  prohibition. 
In  the  present  case  these  examples  are  numerous,  and  ei^ter  as 
well  into  the  general  as  the  private  statutes  of  the  state  \  in  the 
former,  producing  at  least  great  inconvenience,  and  in  the  latter 
often  exhibiting  cases  of  mistake  and  error,  if  not  of  corruption. 
But  it  is  only  where  the  subjects  embraced  in  the  same  statute 
are  not  expressed  by  its  title,  and  have  no  congruity  or  proper 
connexion,  that  the  evils  sought  to  be  pi'evented  by  this  section 
of  the  constitution  can  arise. 

The  statute  under  consideratioi^  is  free  from  all  difficulty  of 
this  sort ;  it  embraces  but  one  subject,  ai^d  that  is  fairly  ex* 
pressed  by  its  title. 

The  prisoner  must  be  remand^d^  &c. 

Edwards,  J.  concurred. 

Edmonds,  J.  Fully  agreeing  with  my  brethren  in  the  dis- 
position they  make  of  this  case,  and  in  the  reasoning  which  has 
led  to  it,  I  nevertheless  feel  myself  called  upon  to  notice  another 
topic  which  was  only  partially  considered  on  the  argument ; 
the  manner,  namely,  in  which  this  question  has  been  brought 
before  the  court. 

I  suggested,  during  the  argument,  my  doubts  whether  the 
question  raised  on  this  return  could  properly  be  considered  or 


1848.)  IN  THE  SUPREME  COORT.  167 


In  the  matter  of  Wakker. 


disposed  of  in  this  fonn ;  and  whether  it  wait  not  enough  to 
enable  us  to  decide  the  case,  that  the  warrant  under  which  the 
prisoner  was  held,  had  been  issued  by  one  who  was  acting  ac- 
cording to  law  as  a  police  justice  de  facto,  and  whether  we 
were  not  bound  by  that,  until  he  should  be,  in  due  form  of  law, 
declared  not  to  be  one  dejure. 

The  counsel  on  both  sides  seemed  anxious  to  have  the  ques- 
tion disposed  of,  even  in  this  summary  mode ;  and  only  one  of 
them  favored  the  court  with  an  attempt  to  solve  what  was  sug- 
gested as  a  grave  doubt  in  the  case.  My  reflections  and  exam- 
ination of  that  part  of  the  case  have  by  do  means  removed  that 
doubt ;  and  I  deem  it  necessary  to  notice  it,  lest  our  silence 
should  hereafter  be  construed  into  a  sanction  on  our  part,  of  the 
exercise  of  a  very  questionable  jurisdiction. 

The  practical  effect  of  allowing  such  a  practice  to  grow  up 
might  be  to  allow  every  felon,  from  the  moment  when  suspicion 
first  attaches  to  him,  until  the  final  execution  of  his  sentence, 
to  test  on  habeas  corpus,  in  a  summary  way,  every  step  of  his 
progress  by  the  provisions  of  the  constitution,  so  as  to  see  if  per- 
chance he  may  not  escape  the  consequences  of  his  crime,  on 
some  point  unconnected  with  his  guilt  or  innocence.  The  wel- 
fere  and  good  order  of  society,  and  the  proper  administration  of 
justice  may,  on  the  other  hand,  require  him  to  be  bound,  at 
least  in  the  first  instance,  by  the  acts  of  those  officers  of  justice, 
who  are  acting  in  obedience  to  the  Unequivocal  provisions  of  a 
law  of  the  state.  At  all  events  the  question  is  of  too  grave  a 
character  to  be  passed  over  in  silence,  or  to  receive  any  indirect 
determination,  by  an  omission  on  our  part  to  reserve  it,  in  its 
full  vigor,  for  the  proper  occasion. 

The  whole  tendency  of  all  legislation,  as  well  as  of  litigation, 
is  to  summary  proceedings,  as  thereby  the  cases  which  are  sus- 
ceptible of  obtaining  that  character,  obtain  a  preference  in 
hearing  over  other  cases.  This  may  be  quite  desirable  amid  a 
vast  amount  of  business,  which  neither  the  bench  nor  the  bar 
are  physically  capable  of  dispatching  with  promptitude,  and 
may  answer  very  well  for  the  preferred  cases,  as  long  as  their 
number  continues  small.    What  it  wiQ  be,  by  and  by,  when 
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all  cases  shall  take  this  summary  character,  it  wfll  not  be  difr 
cult  to  divine.  In  the  mean  time,  all  who  are  interested  in 
maintaining  the  supremacy  of  the  law  are  admonished  to  take 
care  lest  that  which  is  Heaven's  first  law-— order — be  expelled 
from  the  tribunals  whose  peculiar  province  it  is  to  administer 
justice  among  men. 

The  present  case  is  an  apt  illustration  of  this  danger.  The 
only  parties  who  have  a  right  to  appear  before  us  on  this  writ 
are  the  prisoner  and  the  people,  through  their  respective  coun- 
sel, to  determine  simply  the  question  whether  the  prisoner  is 
rightfully  held  in  confinement  To  him  the  question  is  of  very 
little  consequence ;  for  if  we  should  hold  this  warrant  to  be  void, 
it  would  still  be  our  duty  to  inquire  into  his  guilt ;  and  if  we 
found  cause  for  the  charge  against  him,  forthwith  to  remand 
him.  (2  R.  S.  668,  i  43.)  So  that  all  he  is  to  gain  is  the 
privilege  of  coming  out  of  his  prison  occasionally,  and  witness- 
ing this  argument. 

On  the  other  hand,  to  the  public  prosecutor  it  seems  to  be 
a  matter  of  equal  indifference.  No  notice  seems  to  have  been 
given  to  the  district  attorney,  as  required  by  the  statute;  nor 
does  he  take  any  part  in  the  discussion.  But  those  who  stand 
in  the  position  which  he  would  occupy,  speak  of  themselves, 
one  of  them  at  least,  as  counsel  for  the  magistrate !  So  that 
we  have  the  spectacle  exhibited  of  a  judicial  officer,  who  ought 
to  have  no  interest  in  the  results  of  his  official  action,  and  whose 
whole  duty  is  comprised  in  an  inquiry  into  the  truth  of  the 
charge  against  the  prisoner,  and  a  committal  thereon,  actually 
employing  counsel  to  appear  in  the  highest  criminal  tribunal 
of  the  state,  to  enforce  the  continued  confinement  of  the  pris- 
oner, whose  case  he  has  judicially  passed  upon  ;  and  that  not 
80  much  because  the  prisoner  is  guilty,  as  because  the  magis- 
trate is  interested  in  the  question  of  law  mooted  in  the  case. 

I  do  not  speak  of  this  as  matter  of  censure  of  that  officer, 
but  as  an  inevitable  result  of  the  position  in  which  he  was 
placed,  and  of  the  practice  which  we  are  called  upon  to  sanc- 
tiiHi.  If  we  do  sanction  it,  the  same  spectacle  must  be  fre- 
quently exhibited  in  this  court    Already  one  of  the  civil  jui' 
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116^  who  is  interested  in  the  same  question,  has  proposed  to 
issue  a  warrant  against  somebody  to  have  his  question  ala^ 
(wrought  up. 

Nay,  why  may  not  our  action  be  so  drawn  into  a  precedent, 
as  by  and  by  to  cause  some  justice  to  employ  counsel  to  ap- 
pear in  his  owjd  tribunal  against  some  suitor  there,  and  point 
to  our  toleration  of  the  practice  as  his  sanction  1  This  may  be 
an  extreme  case,  but  it  is  worth  our  while  to  see  where  the 
practice  may  lead  us,  before  we  sanction  it,  even  by  our  sileii^ce^ 

Another  mischief  is  that  the  proceeding  does  not  determine 
the  question  in  dispute.  It  does  not  settle  the  law ;  the  deci- 
sions of  this  court  lose  their  binding  force ;  and  litigation  wijl 
be  encouraged,  rather  than  diminished,  by  our  thus  yielding  t9 
the  impatience  of  the  parties  interested. 

Neither  of  the  contending  justices  being  parties  to  this  pro- 
ceeding, they  will  not  be  bound  by  our  decision.  As  to  them 
it  cannot  be  pleaded  as  res  adjudicata.  They  may  hereafter 
litigate  the  matter  as  much  as  if  we  had  never  considered  it 
None  of  the  present  inmates.of  the  prison,  except  Wakker,  are 
parties  to  this  proceeding,  or  bound  by  our  decision  upon  it 
And  they  too  may  litigate  it  as  much  as  they  please,  ootwith* 
standing  our  decision. 

So  that  although  we  have  listened  to  learned  and  interesting 
a^rguments  from  eminent  counsel,  on  a  grave  constitutional 
question,  and  have  ourselves  seriously  considered  it,  the  whole 
effect  of  our  decision  will  be  that  Philip  Wakker  must  go  baclc 
to  jail.  I  cannot,  for.one,  consent  thus  to  trifle  with  the  adju- 
dications of  a  court  which  has  for  more  than  a  century  been 
settling  the  law  of  the  land,  and  whose  province  it  is  to  super- 
intend all  inferior  tribunals,  and  therein  to  enforce  the  due  ejc- 
ercise  of  those  judicial  or  ministerial  powers  with  which  they 
have  been  invested.  And  .this  not  only  by  restraining  their  ex* 
cesses,  but  also  by  correcting  their  negligence  and  obviating 
their  denial  of  justice.  (3  Bl.  Com.  110.)  In  fine,  no  one  but 
Wakker  will  be  bound  by  our  decision,  yet  of  all  the  parties 
engaged  in  the  controversy  he  seems  to  hav^  lea^t  interest  in 
the  result. 

Vox,,  III.  22 
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The  writ  of  habeas  corpus  was  invented  for  a  very  different 
purpose,  and  has  a  very  different  office,  from  that*  assigned  to 
it  on  this  occasion.  It  may  sometimes  with  propriety  be  used  as 
a  writ  of  error,  but  I  am  yet  to  learn  that  it  can  ever  properly  be 
converted  into  a  quo  warranto.  The  habeas  corpus  is  a  writ 
of  right,  to  which  every  person  is' entitled,  ex  merito  justicitB. 
The  quo  warranto  can  be  sued  out  only  by  the  attorney  gen- 
eral ;  and  it  is  at  his  option  whether  he  will  give  any  party  the 
benefit  of  it.  The  habeas  corpus  is  an  efficacious  remedy 
against  the  abuse  of  the  right  of  personal  liberty — emphatically 
the  stable  bulwark  of  civil  liberty.  An  information  in  the  na- 
ture of  a  quo  warranto  is  filed  when  any  person  shall  usurp, 
intrude  into,  or  unlawfully  hold  or  exercise,  any  public  office, 
&c.  Yet  in  this  case,  under  the  pretence  of  relieving  against 
an  abuse  of  the  right  of  personal  liberty,  the  court,  by  means 
of  a  writ  which  it  is  compelled  to  allow,  is  called  upon  to  deter- 
mine a  question  of  usurpation  of  office,  which  the  attorney  gen- 
eral may  consider  as  too  clear  to  justify  his  interference ;  or 
which,  for  aught  we  know,  he  may  already  have  definitely 
acted  upon.  And  to  do  that,  we  are  to  take  the  consent  of 
both  the  contesting  parties  in  this  argument — a  consent  not 
binding  on  either  of  them  elsewhere — that  Kent  was  wrong  in 
laying  it  down  in  bis  commentaries,  (2  Com,  295,)  that  in  the 
case  of  public  officers  who  are  such  de  facto,  acting  under  color 
of  office  by  an  election  or  appointment,  not  strictly  legal,  their 
acts  are  valid  as  respects  the  rights  of  third  persons  who  have 
an  interest  in  them,  and  as  concerns  the  public^  in  order  to 
prevent  a  failure  of  justice.  And  that  he  was  equally  wrong 
when,  as  chief  justice,  in  answer  to  a  proposition  that  an  officer 
de  facto  is  one  coming  into  office  by  color  of  election,  and  that 
all  his  acts  are  good  until  he  is  removed,  he  remarked  that  that 
law  was  too  well  settled  to  be  discussed.  ( 7%c  People  v.  Col- 
lins^ 7  John,  Rep,  552.)  And  that  the  late  supreme  court  was 
equally  wrong  in  declaring  that  the  acts  of  officers  de  facto  are 
as  valid  and  effectual  when  they  concern  the  public,  as  though 
they  were  officers  dejure.    The  affairs  of  society  could  not  be 
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earned  on  upon  any  other  principle.  ( Wilcox  v.  Smiih^  & 
Wend.  233.) 

Under  such  circumstaQces,  I  would  not  have  consented  to 
unite  in  the  decision  of  the  main  question  argued  before  us,  if 
it  had  not  been  that  I  regarded  it  as  a  very  clear  matter,  about 
which  there  was  no  room  for  a  rational  doubt,  and  that  I  eo« 
tertained  the  hope  that  the  expression  of  such  an  opinion  might 
have  the  effect  to  quiet  litigation  on  the  subject  If  it  has  not 
that  effect  it  has  none  other ;  except  simply  to  remand  the 
prisoner  in  this  case. 

Order  directing  the  prisoner  to  be  remanded. 


Same  TEttM.    Edmonds,  Paige,  and  Edwards,  Justices. 

Calkins  vs.  Allerton. 

When,  in  an  action  of  trorer,  the  defendant  jnatifies  the  taking,  by  the  ^^'^'"'"wwi 
of  a  third  penon,  and  under  the  title  of  the  latter,  he  it  to  be  regarded  aa  a  privy 
of  such  third  pereon ;  and  the  record  of  a  former  recovery  by  the  plaintiff,  againM 
Mich  third  person,  for  the  same  taking  of  the  property,  is  admissible  in  evidence 
against  the  defendant ;  and  is  conclusive  sb  to  the  plaintiff's  title  to  the  property, 
and  as  to  his  light  to  the  poesession  thereof 

This  was  an  action  of  trover  for  a  pair  of  steers.  The  plea 
was  the  general  issue.  The  cause  was  tried  at  the  New- York 
circuity  in  September,  1844,  before  Parker,  Cir.  Judge.  On 
the  trial  the  plaintiff  proved  that  the  defendant  said  he  took 
the  steers  by  the  orders  of  Erastus  Wheaton,  after  the  plaintiff 
forbade  his  taking  them.  Wheaton  had  made  an  agreement 
with  the  plaintiff  to  purchase  the  steers.  After  this  proof  was 
introduced,  the  plaintiff  offered,  as  evidence  of  his  title  to  the 
cattle  in  question,  and  of  his  right  of  possession,  as  between  the 
plaintiff  and  the  defendant,  the  record  of  a  judgment  in  the 
New- York  common  pleas,  in  an  action  of  trover  brought  by  the 
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^lalfttMr  against  Wheatoa  fof  the  same  cattle,  and  the 
taking,  proved  in  this  suit ;  in  which  suit  Wheaton  defeodMl 
oA  the  ground  of  his  same  alleged  title  by  purchase  from 
the  plaintiff,  and  in  which  a  verdict  and  judgment  passed 
for  the  plaintiff.  The  defendant  objected  to  the  admissibility 
of  this  evidence,  on  the  ground  that  the  parties  were  different, 
and  that  a  verdict  against  Wheaton  was  not  evidence  against 
the  defendant  in  this  suit,  for  the  purpose  aforesaid.  The  cir^ 
ouit  judge  decided  that  if  tlie  defendant  acted  as  Wheaton's 
servant,  and  by  his  e^qiress  command,  the  record  was  admissi- 
ble, on  proving  the  identity  of  the  property,  of  the  taking,  and 
of  the  claim  of  title  set  up  by  Wheaton  in  the  former  suit,  with 
those  in  question  in  this  suit.  It  was  then  proved  by  the  plain- 
tiff that  the  record  offered  in  evidence  was  the  record  of  a  judg^^ 
ment  in  a  suit  for  the  same  cattle  claimed  in  this  suit,  and  for 
the  same  taking  complained  of  in  this  suit,  and  that  Wheaton, 
in  that  suit,  set  up  his  claim  of  title  and  right  of  possession 
under  the  same  alleged  purchase  from  the  plaintiff;  that  the 
defendant  was  a  witness  on  the  trial  of  that  suit;  and  that  the 
whole  case,  trial,  and  claim  related  to  the  same  transaction 
given  in  evidence  in  this  suit.  The  judge,  upon  this  evidence^ 
admitted  tiie  record  in  evidence,  and  the  defendant  excepted. 
The  defendant  offered  to  prove  that  Wheaton  purchased  the 
cattle  from  the  plaintiff,  and  sold  them  to  Andrew  Wheeler, 
previous  to  the  taking  by  the  defendant ;  that  the  defendant 
took  the  cattle  by  Wheeler's  orders ;  and  that  the  plaintiff  had 
hot  the  right  of  possession  of  the  cattle  at  the  time  of  such  tak- 
ing ;  the  same  being  in  Wheeler.  The  plaintiff  objected  to 
this  evidence,  or  any  other  evidence  showing  a  right  in  the  de« 
fbndant  to  take  the  cattle  under  or  through  Wheaton's  alleged 
title  which  had  been  found  against  him ;  on  the  ground  that 
the  record  of  the  said  judgment  was  conclusive  evidence  of  the 
plaintiff's  right  to  the  cattle,  as  between  the  plaintiff  and 
Wheaton,  and  all  claiming  under  or  through  his  allied  title^ 
And  acting  by  his  express  command.  The  judge  sustained  thd 
Injection,  and  the  evidence  was  excluded.  The  defendant 
thereupon  excepted.    The  jury,  under  the  iidvifte  of  the  jvtAg^ 
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kmoA  a  tardiet  for  the  plamtiff.    The  defendaat,  upon  a  bili 
of  exceptioos,  now  moved  for  a  new  trial. 

H.  P.  Hastinge^  for  the  plaintiff. 

E.  P.  Smithy  for  the  defendant 

Bff  the  Caurtj  Paige,  J.  Chief  Justice  De  Grey,  in  the 
Dutchess  of  Kingston's  case,  {II  St.  Trials,  261,  S,  C.  20 
HowdPs  St.  TV.  538,)  laid  down  the  following  rule,  viz.  ''That 
the  judgment  of  a  court  of  concurreot  jxirisdiction  directly  upon 
the  point  is,  as  a  plea,  a  bar,  or  as  evidence,  conclusive  between 
the  same  parties  upon  the  same  matter  directly  in  question  in 
another  suit."  The  supreme  court,  in  Jackson  v.  Wood,  (3 
Wend.  27,)  repudiated  that  part  of  this  rule  which  recognizes 
the  conclusiveness  of  a  former  judgment  when  offered  as  evi- 
dence ;  and  adopted  the  adverse  principle,  that  a  former  judg- 
ment was  in  no  case  conclusive  between  the  parties,  unless  it 
was  brought  forward  by  plea  as  an  estoppel.  But  this  deci- 
sion of  the  supreme  court  was  afterwards  unanimously  reversed 
by  the  court  of  errors,  (8  Wend.  1,)  and  the  rule  of  Chief  Jus- 
tice De  Grey  was  affirmed  by  that  court.  In  the  court  of  errors 
Ch&ncellor  Walwovth  held  that  it  was  only  necessary  to  plead 
a  former  recovery  as  an  estoppel,  where  special  pleading  was 
required ;  and  that  it  could  be  given  in  evidence  in  all  cases 
y^here  the  party  relying  upon  it  as  an  estoppel  has  had  no  op- 
portunity to  plead  the  same  specially,  as  a  bar.  The  principles 
of  the  Dutchess  of  Kingston's  case  were  recognized  as  law  in 
Gardner  v.  Buckbee^  (3  Cowen,  120,)  and  in  Burt  v.  Stem- 
burgh,  (4  Id.  559.)  In  Young  v.  Rummdl,  (2  HUl,  480,) 
Bronson,  J.  lays  down  the  rule  that  evidence  of  a  former  re- 
covery, when  properly  received  under  the  general  issue,  ''is  just 
as  conclusive  as  though  the  matter  had  been  specially  pleaded 
by  way  of  estoppel,"  and  "  that  a  former  recovery  in  which  the 
aame  matter  was  tried  upon  the  merits,  between  the  same  par- 
ties, may  be  giv«n  in  evidence  without  being  specially  pleaded, 
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wherever  the  party,  whether  plaintiff  or  defendant,  has  had  no 
opportunity  to  plead  the  recovery  specially."    {Id.  p.  481.) 

In  the  present  case,  the  plaintiff  had  no  opportunity  to  plead 
the  recovery  against  Wheaton  specially ;  and  the  same  was 
therefore  admissible  in  evidence,  if  Wheaton  can  be  regarded 
as  the  real  defendant  in  the  suit ;  or  if  AUerton  was  his  privy 
in  estate,  or  a  privy  to  the  former  recovery.  A  verdict  or  judg^ 
ment  in  a  former  action  upon  the  same  matter  directly  in  ques- 
tion, is  evidence  for  or  against  privies  in  blood,  privies  in  estate, 
and  privies  in  law,  as  well  as  for  or  against  the  parties  to  the 
suit.    (1  Phil  Ev,  324.) 

In  Kinnersley  v.  Orpe^  (2  Doug.  617,)  the  former  recovery 
against  a  servant  of  Doctor  Cotton,  for  the  same  cause  of  action, 
was  held  admissible  as  evidence  of  the  plaintiff's  right  to  the 
fishery,  although  not  conclusive,  upon  the  ground  that  Doctor 
Cotton  was  the  real  defendant  in  both  causes,  both  defendants 
having  acted  under  him.  This  decision  Spencer,  Justice,  in 
Case  V.  Reeve^  (14  John.  82,)  seemed  to  think  reconcilable  with 
the  rules  of  evidence,  on  the  ground  that  both  suits  were  sub- 
stantially against  Doctor  Cotton  himself;  inasmuch  as  the  acts 
of  trespass  were  committed  by  his  express  direction  and  for  the 
very  pui-pose  of  trying  the  right  to  the  fishery.  In  Street  v- 
Bovington  and  others,  (5  Esp.  N,  P.  Cases,  56,)  the  record  of 
the  former  trial  in  the  suit  against  Bovington,  was  received  as 
evidence  against  the  two  other  defendants  who  were  not  parties 
to  the  former  suit,  upon  the  ground  that  they  justified  under 
Bovington.  If  the  defendant  AUerton  sustains  merely  the  cha- 
racter of  a  co-trespasser  with  Wheaton,  the  recovery  against 
Wheaton  is  not  competent  evidence  against  him.  {Sprague 
V.  Waits,  19  Pick.  455.)  But  can  AUerton  be  regarded  merely 
as  a  co-trespasser  with  Wheaton  ?  He  did  not  claim  the  cattle 
in  his  own  right.  He  acted  under  the  orders  of  Wheaton,  who 
claimed  title  to  the  cattle.  He  took  the  cattle  by  Wheaton's 
command,  and  as  his  agent  or  servant.  He  justified  the  taking 
under  Wheaton,  and  under  his  title.  Wheaton  claimed  title 
to  the  cattle  under  a  purchase  from  the  plaintiff.  The  case 
does  not  authorize  the  inference  that  AUerton  knew  he  was  a 
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trespeflser  in  taking  the  cattle.  I  think,  therefore,  we  must  re- 
gard the  defendant  as  a  privy  of  Wbeaton ;  and  as  he  justifies 
under  Wheaton,  the  former  recovery  against  Wheaton  must  be 
deemed  admissible  evidence  against  him,  and  conclusive  evi- 
dence of  the  plaintiff's  title  to  the  cattle,  and  of  his  right  to  the 
possession  of  the  same.  The  circuit  judge  therefore  decided 
correctly  in  receiving  the  record  of  the  recovery  against  Whea- 
ton, as  evidence  against  the  defendant.  I  think  the  circuit 
judge  also  decided  correctly  in  rejecting  the  proof  offered  by 
the  defendant.  The  defendant  offered  to  show  a  purchase  of 
the  cattle,  by  Wheaton,  from  the  plaintiff,  and  a  sale  by  Whea- 
ton to  Wheeler,  and  a  taking,  by  the  defendant,  by  the  orders 
of  Wheeler.  This  was  nothing  more  or  less  than  a  justification 
under  the  title  of  Wheaton.  Under  the  state  of  facts  offered 
to  be  shown,  Wheeler  and  the  defendant  would  be  the  privies, 
in  estate,  of  Wheaton.  And  as  to  them,  as  such  privies,  the 
recovery  against  Wheaton  was  conclusive  evidence  of  the  plain- 
tiff's title  to  the  cattle.  No  question  was  raised  on  the  charge 
of  the  judge.    The  motion  for  a  new  trial  must  be  denied. 


Allegany  General  Term,  May,  1848.    Hoyt^  MuUett, 

and  Marvin,  Justices. 

Broadhead  and  others  vs.  McConnell  and  others. 

A  Judge,  or  other  officer,  htm  no  ftuthoiity  to  issae  hie  wamnt,  under  the  4th  eeetion 
of  the  tct  to  abolieh  impriionment  for  debt  and  to  punieh  fnodulent  debton,  witb- 
oat  evidence,  by  affidavit  going  to  eetablish  one  or  more  of  the  particalars  men- 
tioned in  that  section. 

An  affidavit  itating  those  particalais,  on  information  and  belief  merely,  is  not  evu 
denee  or  proofs  and  does  not  aathorize  the  issning  of  a  warrant. 

When  a  jadge,  or  other  officer,  issaes  his  warrant,  in  cases  provided  for  by  that  stat- 
ute, without  any  of  the  preHminaiy  proof  required  by  such  statute,  his  warrant  is 
void,  and  |ie  acquires  no  joAMliction  over  the  matter,  or  the  party. 

Whan  a  defendant  is  brought  befere  the  officer,  on  such  a  warrant,  and  objects  to 
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the  ofioer's  jiuWictioD,  and  aftor  ft  decisioo  aguastbiiB,  eontioTertt  tli» 

ded  facts  and  circumstaiusw  on  which  the  warnunt  was  iaaued,  and  afterward0y 
to  prevent  being  imprisoned,  gives  his  bond,  with  sureties,  as  provided  in  the 
lOth  section  of  the  said  act,  he  is  not  estopped  from  denying  the  officer's  Jaris- 
diction,  nor  from  setting  up  hk  w^uit  ef  juiisdietiMi,  as  a  defenes  t*  ao  aetMB  «• 
the  bond. 

This  was  a  motion  to  set  aside  a  ncmsuit.  Tbe  actioa  was 
debt  on  a  bond,  for  the  perfoitnamce  of  covenants  other  than 
for  the  payment  of  money,  with  breaches  assigned  in  the  dec- 
laration. .  The  cause  was  tried  before  his  Honor  James  G.  Hoyt^ 
one  of  the  justices  of  this  court,  at  the  Livingston  circuit,  in  De- 
cember,  1847.  On  the  trial,  the  plaintiff  produced  and  read  in 
evidence,  a  bond  made  by  the  defendants,  to  the  plainti&,  in 
the  penal  sum  of  $1500,  dated  the  4th  day  of  February,  1847, 
with  the  following  recital  and  condition,  subjoined  :  "  Whereas, 
complaint  has  been  made  by  the  above  named  obligees,  to 
James  W.  Bennett,  Esq.,  supreme  court  commissioner  in  and 
for  said  county,  against  John  McConnell  aforesaid,  under  the 
act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors,  passed  April  26th,  1831,  and  such  proceedings  have 
been  bad  thereon,  that  the  said  officer  has  decided  to  grant  a 
warrant  of  commitment.  Now  therefore,  to  prevent  the  grant- 
ing of  such  warrant,  the  condition  of  this  obligation  is  such, 
that  if  the  said  John  McConnell  shall  within  thirty  days  fron^ 
the  date  hereof,  apply  for  an  assignment  of  all  his  property,  and 
for  a  discharge,  as  provided  for  in  the  twelfth  section  of  the  said 
act,  and  diligently  prosecute  the  same  until  he  obtain  such  dis- 
charge, then  this  obligation  to  be  void,  and  of  no  effect,  other- 
wise to  be  and  remain  in  full  force  and  virtue ;"  and  rested  his 
case.  Upon  which  the  counsel  for  the  defendants  moved  for  a 
nonsuit,  on  the  ground  that  the  plaintiffs  had  given  no  evidence 
showing  that  the  said  supreme  court  commissioner  ever  acqui- 
red jurisdiction  to  entertain  the  proceedings  had  before  him 
against  the  said  McConnell,  in  which  the  said  bond  was  given. 
Which  motion  was  opposed  by  the  counsel  for  the  plaintiffs  on 
these  grounds.  (1.)  That  the  jurisdic^on  of  the  said  supreme 
court  commissioner,  to  eatertain  the  proceediAgs,  could  not  hb 
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thus  collaterally  inquired  iuto,  by  the  defendants,  in  an  action 
upon  the  bond.  (2.)  That  the  bond,  and  the  condition  and  re* 
cital  in  the  same,  furnish  sufficient  proof  of  such  jurisdiction. 
(3.)  That  the  defendants,  by  executing  the  said  bond,  were  es- 
topped from  questioning  the  jurisdiction  of  the  supreme  court 
commissioner,  in  an  action  on  the  bond.  (4.)  If  the  jurisdic- 
tion of  the  supreme  court  commissioner  could  be  then  inquired 
into,  under  the  pleadings,  the  defendants  were  bound  to  prove 
such  want  of  jurisdiction.  The  judge  decided  that  the  proof 
then  made  by  the  plaintiffs  was  not  sufficient  to  enable  them  to 
sustain  their  action  on  the  bond.  To  which  decision  the  coun- 
sel for  the  plaintiffs  excepted.  And  further  to  maintain  his  ac- 
tion he  introduced  the  said  supreme  court  commissioner  as  a 
witness ;  who  testified,  in  substance,  that  at  the  time  of  the 
proceedings  had  before  him  against  McConnell,  he  was  a  su- 
preme court  commissioner,  residing  at  Dansville,  in  the  county 
of  Livingston,  and  that  on  the  first  of  February,  1847,  he  did, 
as  such  supreme  court  commissioner,  issue  a  certain  warrant 
against  McConnell ;  that  said  warrant,  with  a  copy  of  the  affi- 
davit on  which  the  same  was  granted,  duly  certified  by  him  the 
said  supreme  court  commissioner  was  on  the  same  day  deliv- 
ered to  a  deputy  of  the  sheriff  of  the  county  of  Livingston,  to 
be  executed  according  to  law.  That  said  warrant  was  after- 
wards, on  the  same  day,  returned  to  him  the  said  commissioner, 
by  the  deputy  sheriff,  with  his  return  endorsed  thereon.  That 
the  warrant  was  issued  on  the  affidavit  mentioned  in  the  same ; 
which  affidavit  he,  the  witness,  as  such  commissioner,  did,  be- 
fore he  issued  the  warrant,  decide  was  in  all  respects  in  com- 
pliance with  the  requirement  of  the  said  act,  and  fully  author- 
ized the  issuing  of  said  warrant.  The  warrant  and  the  return 
thereon  were  then  read  in  evidence,  and  were  in  the  words  and 
figures  following,  that  is  to  say : 

"  State  of  New- York,  Livingston  county,  ss: 

To  any  sherifi*,  or  constable,  within  the  said  county  of  Liv- 
ingston, Greeting.  Whereas  it  has  satis&ctorily  appeared  to 
me,  the  subscriber,  by  the  affidavit  of  James  Suydam,  a  copy 
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of  which  accompanies  this  warrant,  that  Edgar  Broadheidy 
Cornelius  Storm,  and  John  A.  Storm,  have  commenced  a  suit 
in  the  supreme  court  of  this  state  against  John  McConnell,  for 
the  recovery  of  a  demand  arising  upon  contract,  exceediug  the 
sum  of  fifty  dollars,  in  which  suit  the  said  John  McConnell  can- 
not be  arrested  or  imprisoned  according  to  the  provisions  of  the 
act  to  abolish  imprisonment  for  debt  and  to  punish  fraudulent 
debtors,  passed  April  26th,  1831,  and  that  the  said  John  Mo- 
Connell  has  property,  or  rights  in  action,  which  he  fraudulently 
conceals,  and  that  the  said  John  McConnell  has  assigned,  re- 
moved, or  disposed  of,  or  is  about  to  dispose  of,  his  property, 
with  intent  to  defraud  his  creditors ;  and  that  the  said  John 
McConnell  fraudulently  contracted  the  debt,  or  incurred  the 
obligation,  respecting  which  the  said  suit  is  brought.  You  are 
therefore  commanded,  in  the  name  of  the  people  of  the  state  of 
New- York,  to  arrest  the  said  John  McConnell,  and  bring  him 
before  me,  at  the  public  house  kept  by  William  Bingham,  in 
the  village  of  Dansville,  in  said  county,  without  delay,  to  an* 
swer  to  the  said  complaint,  that  such  further  proceedings  may 
be  had  thereon  as  are  authorized  by  the  act  aforesaid. 
Dated  February,  1, 1847.  J.  W.  Bennett, 

Supreme  Court  Commissioner." 

That  the  return  upon  the  said  warrant  was  as  follows: 
**  Arrested  the  within  named  defendant,  John  McConnell,  and 
brought  him  into  court  before  the  commissioner. 

Dansville,  Feb'y  1,  1847.  William  Scott,  Sheriff. 

H.  Hill,  Dept." 

The  witness  further  testified,  in  substance,  that  McConnisU 
was  arrested  by  the  deputy  sheriff,  and  brought  before  him,  at 
the  time  and  place,  when  and  where  the  said  warrant  was  re* 
turned,  and  that  the  proceedings,  recited  in  the  condition  of  th^i 
bond,  were  thereupon  had  against  the  said  McConnell.  That 
witness,  as  such  commissioner,  did  decide  to  commit  said  Mo* 
Connell,  and  that  to  prevent  such  commitment,  said  bond  was 
executed;  and  the  counsel  for  the  plaintifis  again  resled4 
Thereupon  the  counsel  for  the  drfendants  reaeiwwl  hia  nlotaosi 
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Ibr  a  nonsuit,  on  the  ground  that  the  plaintiffs  had  shewn  no 
jurisdiction  in  the  supreme  court  commissioner  to  issue  tha 
warrant  Which  motion  was  opposed  by  the  counsel  for  tha 
plaintiffs,  on  the  ground  that  the  warrant  legally  issued,  upon 
an  affidavit  which  the  supreme  court  commissioner,  before  h# 
issued  the  said  warrant,  decided  was,  in  all  respects,  a  compli* 
ance  with  the  requirements  of  the  said  act,  and  fully  author* 
ized  the  issuing  of  the  said  warrant,  and  that  such  decision  of 
the  commissioner  was  as  final  and  conclusive  as  any  other  judg- 
ment he  could  render  in  the  proceedings,  and  that  the  same 
could  not  be  thus  collaterally  reviewed  or  reversed.  The  judge 
decided  that  the  proof  so  introduced,  by  the  plaintiffs,  was  not 
sufficient  to  enable  them  to  sustain  their  action  upon  the  bond ; 
to  which  decision  the  counsel  for  the  plaintiffs  excepted.  And 
thereupon,  the  counsel  for  the  plaintiffs  further  proved  by  the 
commissioner,  that  McConnell,  upon  his  examination  before 
the  said  commiMioner,  before  any  other  proceedings  were  had, 
objected  that  the  affidavit  was  not  sufficient,  and  did  not  au« 
thorize  the  issuing  of  the  warrant,  and  that  the  said  commis- 
sioner had  no  jurisdiction  to  entertain  the  said  proceedings,  and 
insisted  that  the  commissioner  should  discharge  him  from  tha 
said  arrest,  and  that  the  said  plaintiffs  objected  to  such  dia* 
charge,  and  insisted  that  the  affidavit  was  sufficient,  and  fully 
authorized  the  issuing  of  the  warrant.  And  that  he,  the  said 
commissioner,  did  decide  that  the  affidavit  was  sufficient,  and 
fully  authorized  the  issuing  of  said  warrant,  and  that  he  had 
jurisdiction  to  continue  the  said  proceedings,  and  that  he  refu- 
sed to  discharge  the  said  McConnell  from  the  arrest ;  that  Mc- 
Connell, after  the  last  mentioned  decision  of  the  commissioner, 
and  immediately  thereupon,  interposed  and  presented  to  him, 
the  said  commissioner,  bis  certain  plea,  or  statement  in  writing, 
controverting  all  the  facts  and  circumstances  on  which  the  said 
warrant  issued,  and  verified  his  allegations  contained  in  his  said 
plea  or  statement  by  his  own  affidavit.  Upon  which  the  plain- 
tiffs, by  their  counsel,  insisted  before  the  said  justice,  that  tha 
si^Bciency  of  the  said  affidavit,  and  the  question  of  jurisdiction, 
liaving  been  distinctly  laised  before,  and  decided  by,  the  com- 
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mimoner  upon  the  said  examination,  his  decision  thereupoa 
was  as  final  and  conclusive  as  any  other  judgment  which  the 
said  commissioner  could  give  in  the  matter ;  and  that  the  said 
decision  and  judgment  could  not  be  thus  collaterally  reviewed 
or  reversed.  And  the  counsel  for  the  plaintiffs  also  further  in- 
sisted on  the  said  trial,  that  McConnell,  by  putting  in  his  plea 
controverting  the  facts  and  circumstances  on  which  the  warrant 
issued,  waived  all  objections  as  to  the  sufficiency  of  the  said  af- 
fidavit, and  that  he  could  not  legally  raise  the  same  objections 
in  this  court.  But  the  justice  decided  that  the  plaintiffs  had 
not  produced  evidence  enough  to  sustain  their  action  on  tlie 
bond ;  to  which  decision  the  plaintiff's  counsel  excepted,  and 
further  to  maintain  the  said  issue  on  their  part,  produced  and 
proved  the  affidavit  on  which  the  said  warrant  was  issued,  and 
which  is  in  the  words  and  figures  following : 

"  Livingston  County,  ss :  James  H.  Suydam,  agent  for  Ed- 
gar Broadhead,  Cornelius  Storm,  and  John  A.  Storm,  merchants 
of  New- York  city,  doing  business  under  the  name,  firm,  and 
style,  of  Broadhead,  Storm  &  Co.,  being  duly  sworn,  says,  that 
John  McConnell,  of  Dansville,  in  said  county  of  Livingston,  is 
justly  indebted  to  said  Broadhead,  Storm  &  Co.  in  the  sum  of 
seven  hundred  and  fifty-six  dollars  and  eighty-six  cents,  for 
goods,  wares  and  merchandize,  sold  and  delivered  to  said  Mc- 
Connell, for  which  demand  the  said  John  McConnell  cannot  be 
arrested  or  imprisoned,  according  to  the  act  to  abolish  impris- 
onment for  debt  and  to  punish  fraudulent  debtors,  passed  April 
26,  1831.  And  that  for  the  recovery  of  said  demand,  said 
Broadhead,  Storm  &  Co.  have  commenced  a  suit  in  the  supreme 
court  of  judicature  of  this  state,  against  the  said  John  McCon- 
nell. And  this  deponent  further  says,  that  he  verily  believes 
that  the  said  John  McConnell  has  property,  or  rights  in  action, 
which  he  fraudulently  conceals,  for  that  as  deponent  is  inform* 
ed  and  believes,  said  John  McConnell  has  notes  and  accounts 
which  he  has  fraudulently  concealed  and  placed  in  the  hands 
of  some  person  or  persons  unknown  to  deponent,  to  preyeni 
their  application  upon  his  debts.    Also,  that  the  said  McConnell 
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has,  as  this  deponent  is  informed  and  beUeves,  money  in  his 
own  custody,  and  the  custody  of  Daniel  McConneli  and  Fred- 
erick McConneil,  which  he  conceals,  and  has  placed  in  the  said 
Daniel  and  Frederick's  hands,  with  intent  to  defraud  his  cred- 
itors. Also,  that  said  John  has  paid  to  said  Daniel  and  Fred- 
erick, and  other  persons,  divers  sums  of  money  with  like  intent. 
And  deponent  further  says,  that  he  is  informed  and  believeSi 
said  John  McConneli  has  disposed  of  an  equitable  interest,  by  a 
pretended  sale,  in  a  store  and  lot,  situate  in  Dansville  aforesaid, 
to  Isaac  L.  Endross  and  James  McMain,  or  one  of  them,  when, 
in  fact,  such  sale  and  transfer  was  made  on  an  insufficient  con- 
sideration, with  intent  to  defraud  his  creditors.  Also,  as  depo- 
nent is  informed  and  believes,  said  John  confessed  a  judgment 
of  fifteen  hundred  dollars,  besides  costs,  to  Isaac  L.  Endross,  in 
the  Livingston  common  pleas,  and  another  to  David  McCon- 
neli, in  the  same  court,  of  about  four  hundred  and  fifty  dollars, 
besides  costs,  without  consideration,  and  with  intent  to  defraud 
his  creditors.  Also,  as  deponent  is  informed  and  believes,  said 
John  McConneil  has  paid  over  money  to  said  Daniel  McCon- 
neli and  Frederick  McConneil,  of  Mt.  Morris,  with  intent  to 
defraud  his  creditors.  And  deponent  further  says,  as  he  is  in- 
formed and  believes,  the  obligation  respecting  which  the  afore- 
said suit  is  commenced  by  said  Broadhead,  Storm  &  Co.  against 
the  said  John  McConneil,  was  fraudulently  contracted  by  him, 
by  falsely  representing  to  the  said  Broadhead,  Storm  &  Co.  that 
he  was  a  merchant  at  Dansville  aforesaid,  in  good  standing, 
and  worth  at  least  three  thousand  dollars,  and  by  his  bringing 
letters  of  recommendation  that  were  false. 

James  H.  Suydam.'' 
Sworn  and  subscribed  before  me,  this  1st  day  of  February, 
1847.  J.  W.  Bennett, 

Supreme  Court  Commissioner. 

This  being  all  the  proof  offered  on  the  part  of  the  plaintififa, 
the  counsel  for  the  defendants  moved  for  a  nonsuit ;  which 
motion  was  opposed  by  the  counsel  for  the  plaintiffs,  and  grant* 
ed  by  the  judge ;  to  which  decision  the  plaintiff's  counsel  ex- 
cepted, and  filed  a  bill'  of  exceptions. 
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L.  C.  Peckf  for  the  plaintiflEi. 

Geo,  HastingSy  for  the  defendants. 

By  the  Courts  Mullett,  J.  It  is  not  necessary  to  decide 
what  the  plaintiff's  rights  would  have  been  had  he  rested  them 
upon  any  of  the  exceptions  which  he  took  in  the  course  of  the 
trial,  before  the  nonsuit.  By  proceeding  in  the  trial,  after  the 
exceptions,  he  may  be  regarded  as  declining  to  put  his  cause  on 
any  of  those  intermediate  exceptions,  and  as  standing  now  in 
the  same  situation  as  though  he  had  in  the  first  instance  pro« 
duced  all  the  proof  which  be  gave  on  the  trial.  The  examina- 
tion of  the  intermediate  exceptions,  not  involved  in  the  excep< 
tions  to  the  decision  granting  the  nonsuit,  would  be  useless 
speculation ;  as  the  decision  here  must  be  made  upon  the  whole 
case  as  it  stood  when  it  was  decided  by  the  judge.  At  thia 
time  the  whole  proceedings  before  the  supreme  court  commis- 
sioner were  produced  in  evidence,  and  it  is  no  matter  whether 
the  plaintiffs  were  obliged  to  produce  all  the  evidence  or  not 
Having  done  so,  it  constituted  their  case  upon  which  the  judge 
decided ;  and  this  decision,  and  the  premises  upon  which  it 
was  founded,  are  what  we  are  called  upon  to  review.  The 
judge  granted  the  nonsuit  on  the  ground  that  the  case,  inclu- 
ding the  affidavit,  showed  that  the  supreme  court  commissioner 
had  no  authority  to  grant  the  warrant  against  McConnell,  and 
consequently  no  jurisdiction  to  entertain  the  proceedings  against 
him  founded  on  the  warrant,  and  therefore,  that  the  bond  on 
which  this  suit  is  brought,  having  been  coerced  from  the  defen-? 
dants  by  force  of  such  proceedings,  could  not  bind  them.  The 
defect  in  the  authority  of  the  officer  to  issue  the  warrant  was 
traced  to  the  insufficiency  of  the  affidavit  on  which  the  warrant 
was  founded.  Against  this  conclusion  the  plaintiff's  counsel 
makes  the  following  objections :  Pirst,  That  the  decision  of 
the  supreme  court  commissioner  upon  the  sufficiency  of  the  af- 
fidavit at  the  time  of  issuing  the  warrant,  and  his  decision  upon 
the  subject  of  his  jurisdiction,  when  it  was  questioned,  after  the 
return  of  the  warrant,  were  conclusive  upon  the  subject  of  juris* 
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dictioii,  until  such  decisions  were  reversed  by  a  court  having 
power  to  review  them,  in  a  proceeding  for  that  purpose,  and 
that  the  question  of  the  commissioner's  jurisdiction  could  not 
be  raised  in  an  action  on  the  bond.  Second.  That  McConnell, 
by  putting  in  his  answer  before  the  commissioner,  controverting 
the  fticts  and  circumstances  upon  which  the  warrant  issued, 
and  again,  by  giving  the  bond  to  prevent  the  issuing  the  war- 
rant of  commitment,  waived  his  right  to  object  to  the  jurisdic- 
tion of  the  commissioner  to  issue  the  warrant  and  entertain  the 
proceedings  under  it  TViird.  That  the  affidavit  upon  which 
the  warrant  was  founded  was  sufficient  to  authorize  the  officer 
to  issue  the  warrant,  and  to  give  him  jurisdiction  of  the  pro- 
ceedings under  it 

The  plaintiff's  first  point  presents  questions  upon  which  there 
would,  at  first  view,  appear  to  be  some  diversity  of  decision.  I 
have  not  the  time  to  review  the  various  decisions  on  the  subject 
of  jurisdiction,  nor  the  presumption  to  attempt  it,  though  it  ap- 
pears to  me  that  the  difficulty  of  examining  such  questions 
might  be  diminished,  by  a  proper  arrangement  and  classifica- 
tion of  the  several  adjudications  upon  the  different  branches  of 
this  general  subject.  Gowen  &  Hill,  in  their  valuable  notes  to 
Phillipps*  Treatise  on  the  Law  of  Evidence,  which  were  referred 
to  by  the  counsel  on  both  sides,  on  the  argument  of  this  cause, 
have  collected  a  vast  number  of  decisions  on  the  subject  of 
jurisdiction,  and  have  done  much  towards  arranging  them,  un- 
der different  heads,  and  have  thereby  conferred  a  great  benefit  on 
the  profession.  Still,  every  person,  after  the  examination  of  that 
work,  feels  the  pain  of  uncertainty  and  confusion,  and  regrets 
that  the  learning,  talent,  and  industry,  devoted  to  that  compila- 
tion, had  not  been  employed  in  writing  a  system  of  evidence, 
instead  of  compiling  a  digest  of  notes  to  another  work. 

It  is  a  general  (mnciple  that  the  jurisdiction  of  all  courts  and 
officers  may  be  questioned  whenever  the  proceedings  or  decis- 
ions of  such  courts  or  officers  are  made  the  foundation  of  any 
elaim.  {Borden  v.  F^chj  16  John.  Rep.  141,  TTiompsoHy  Ch.  J. 
itfJOs  V.  MarKnj  19  M.  33,  Spencer,  Ch.  J.  Latham  t.  Ed- 
g^/rMi,  9  Ohmi'*  B^.  flfSr,  SHthHtUmd^  /,  -and  tk^  oMir 
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cases  referred  to  in  Cawen  ^  HtlFs  Notes  to  Phil,  Ev.  p.  801| 
note  651,  and  Clinton,  Senator,  in  Yates  v.  Lansing,  9  John. 
Rep,  431  to  437.)  This  principle  applies  to  all  courts,  whether 
of  general  or  special  jurisdiction,  and  to  all  questions  of  juris- 
diction, whether  over  the  subject  matter  or  over  the  parties. 
There  is,  however,  a  practical  difference  between  the  modes  of 
raising  the  question  of  jurisdiction,  dependent  upon  the  charac- 
ter of  the  court,  whether  it  be  a  court  of  general  or  special  juris- 
diction. The  authority  of  courts  of  general  jurisdiction,  both 
over  the  subject  matter  of  the  suit  and  the  parties,  is  always 
presumed,  and  those  who  deay  it  must  take  upon  themselves 
the  burden  of  overturning  this  presumption ;  while  nothing  is 
presumed  in  favor  of  courts  or  officers  of  special  jurisdiction, 
and  those  who  claim  a  right  under  their  proceedings,  or  decis- 
ions, must  show  the  authority  to  make  them.  This  is  the 
rule  when  the  claim  depends  entirely  on  the  proceedings  or  de- 
cision of  the  court  or  officer.  There  may  be  claims,  founded 
partly  on  the  proceedings  or  decisions  of  the  court  or  officer, 
and  partly  on  the  acts  of  the  party  against  whom  the  claim  is 
made,  where  jurisdiction  will  be  presumed  in  favor  of  such 
claim  against  the  party  whose  acts  have  concurred  with  those 
of  the  court  or  officer.  This  circumstance  will  throw  the  bur- 
den of  showing  the  want  of  jurisdiction  in  the  court  or  officer, 
and  thereby  proving  that  his  apparent  concurrence  was  coerced 
by  the  illegal  assumption  of  power,  on  the  person  against  whom 
the  claim  is  made.  This  last  proposition  is  recognized  by  the 
supreme  court  in  the  case  of  WhUey  v.  Sherman  and  others, 
(3  Denio,  185,)  and  the  case  of  Kanoiise  4*  Whigam  v.  Dor- 
medy,  {Id,  567,)  but  the  plaintiff  did  not  put  his  case  upon 
this  principle.  The  plaintiff  claimed  that  the  decision  of  the 
commissioner,  on  the  affidavit  containing  the  jurisdictional 
facts,  was  conclusive  until  reversed,  and  made  that  matter  res 
adjudicata.  It  is  a  rule  of  jurisprudence  that  matters  once  di- 
rectly decided  by  a  court  of  competent  jurisdiction,  shall  not 
again  be  questioned  while  that  decision  remains  in  force ;  ex- 
cept by  a  court  having  power  to  review  such  decision,  and  in 
the  proper  proceeding  for  that  purpose.    ( Gardner  v.  BudAee^ 
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3  Coiten^s  Rep.  120.    Wood  v.  Jackson^  8  Wend.  1,  Seward 
Senator,  37  to  47.    Lawrence  v.  Hunt,  10  Id.  80.     The  Peo- 
ple V.  Collins,  19  /cf.  66.    Mercein  v.  TAe  People,  26  M  64. 
Supervisors  of  Onondaga  v.  Briggs,  2  ffitt,  36.  Miller  v.  Afo^ 
nic6,  6  Jcf.  114.)    Bui  ooe  of  the  elements  of  this  rule  is,  that  the 
court  has  jurisdiction  or  legal  authority  to  make  the  decision. 
K  the  court  has  no  authority  to  make  the  decision,  the  decision 
has  no  efficacy  whatsoever,  and  is  entitled  to  no  legal  respect 
or  recognition.     So  that  the  jurisdiction  of  the  court  making 
the  decision,  is  always  a  proposition  embraced  in  the  above 
general  rule.    As  the  validity  and  conclusiveness  of  the  decis- 
ion must  depend  on  the  authority  of  the  court  to  make  it,  the 
decision  cannot  be  conclusive  evidence  of  that  authority.    This 
would  be  making  the  decision  on  the  subject  of  jurisdiction 
conclusive  evidence  of  authority  to  make  the  decision.     It 
would  be  saying  that  the  court  had  jurisdiction  to  decide,  be- 
cause it  had  decided  that  it  had  jurisdiction.    There  are,  how- 
ever, cases  where  the  facts  which  gave  jurisdiction  of  the  person 
were  the  same  as  those  which  were  to  be  tried ;  iu  which  cases 
the  decision  on  the  trial  was  said  to  be  conclusive  on  the  ques- 
tion of  jurisdiction.    This  doctrine  is  supposed  to  be  supported 
by  the  case  of  Brittain  v.  Kinnaird,  (1  Brod.  4*  Bing.  Rep. 
432,)  which  was  cited  by  the  plaintiff  on  the  argument  of  this 
cause,  and  is  referred  to  in  Cowen  &,  Hill's  Notes,  p.  1016.    Mr. 
Justice  Bronson,  in  Ex  parte  Clapper,  (3  ITdl,  460,)  says,  there 
is  room  to  doubt  whether  the  case  of  Brittain  v.  Kinnaird  caxk 
be  supported.    It  was  an  action  of  trespass  brought  against 
Kinnaird  and  another,  two  justices  of  the  peace,  for  seising  and 
detaining  a  vessel  on  the  river  Thames,  having  gunpowder  on 
board.    On  the  trial  it  appeared  that  the  vessel  in  question, 
which  was  decked,  and  of  the  burthen  of  thirteen  tons,  was 
seized  by  the  defendants  and  another,  as  magistrates,  under  a 
statute  making  it  their  duty  to  seize  certain  boats  in  the  river 
Thames,  with  gunpowder  on  board,  called  the  bomb  boat  act 
(2  Geo.  3,  ch.  28.)    The  plaintiff  was  about  to  offer  evideace 
to  show  that  the  vessel  in  question  was  not  a  boat,  within  the 
tneaning  of  the  statute,  for  the  purpose  of  showing  C|iat  the 
ToL.  m.  24 
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justices  had  no  jurisdiction  to  seize  it.  The  court  intimated 
that  the  conviction  was  conclusive  evidence  on  that  subject, 
and  received  the  record  of  conviction ;  from  which  it  appeared 
that  the  conviction  was  under  the  statute,  ''  for  that  the  said 
Brittain  unlawfully  had  in  his  possession,  in  a  certain  boat  in 
the  river  Thames,  certain  stores,  to  wit,  350  pounds  of  gun* 
powder,  and  581bs  of  ball  cartridge,  which  had  then  lately  been 
unlawfully  procured  from  and  out  a  ship  or  vessel  in  the  river 
Thames/'  The  court,  at  the  trial,  decided  that  the  conviction 
was  conclusive  upon  the  questions  of  the  character  of  the  vessel 
and  of  the  magistrates'  jurisdiction  to  seize  it.  On  a  motion 
for  a  new  trial,  founded  on  a  rule  nisi,  Dallas,  Ch.  J.  of  the  com- 
mon pleas,  and  Park,  Burrough  and  Richardson,  Justices,  all  gave 
opinions  sustaining  the  decision  of  the  judge  on  the  trial;  on  the 
ground  that  the  question  whether  the  vessel  seized  was  a  boat 
or  not,  within  the  meaning  of  the  statute,  was  res  adjudicata 
in  the  proceedings  before  the  justices.  It  is  sufficient,  on  the 
present  occasion,  to  say  of  this  case,  that  it  has  no  similarity  to 
the  one  under  consideration.  It  does  not  appear  that  the  stat- 
ute under  which  the  seizure  was  made,  required  the  magistrates 
to  have  any  preliminary  proof  to  authorize  them  to  seize  the 
vessel.  For  aught  that  appears,  the  seizure  was  an  official 
duty,  governed  entirely  by  judicial  discretion  in  the  performance 
of  it  The  authority  of  the  supreme  court  commissioner,  in  the 
case  under  consideration,  was  contingent  and  conditional.  He 
was  required,  by  the  statute  authorizing  him  to  issue  a  warrant, 
to  have  proof  of  certain  facts  upon  which  the  warrant  should 
be  founded ;  and  the  same  statute  declared  that  he  should  not 
issue  a  wairrant  without  the  prescribed  proof  of  those  facts. 
His  jurisdiction,  and  its  limitation,  are  expressly  pointed  out  by 
the  3d,  4th  and  5th  sections  of  the  act  to  abolish  imprisonment 
for  debt  and  to  punish  fraudulent  debtors,  passed  April  26, 
1831.  The  1st  section  of  the  act  declares  generally  that  no 
person  shall  be  arrested  or  imprisoned  for  debt  The  3d  sec- 
tion provides  that  in  cases  where,  by  the  provisions  of  the  act, 
a  defendant  cannot  be  arrested  or  imprisoned,  a  plaintiff,  who 
ihall  ^ave  commenced  a  suit  in  a  court  of  record,  may  apply 
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to  a  judge,  or  other  ofScer  authorized  to  perform  the  duties  of  a 
judge,  for  a  warrant  to  arrest  the  defendant.  By  the  4th  sec- 
tion no  such  warrsuit  shall  issue  unless  satisfactory  evidence 
shall  be  adduced  to  such  officer,  by  affidavit,  that  there  is  a 
debt  due  to  the  plaintiff  from  the  defendant,  amounting  to  more 
than  $60,  and  specifying  its  nature  and  amount  as  near  as 
may  be,  for  which  the  defendant,  according  to  the  provisions 
of  the  said  act,  cannot  be  arrested  or  imprisoned,  and  establish- 
ing one  or  more  of  the  following  particulars ;  among  which  are, 
that  the  defendant  has  property,  or  rights  in  action,  which  he 
fraudulently  conceals,  or  that  he  has  assigned,  removed,  or  dis- 
posed of,  or  is  about  to  dispose  of,  any  of  his  property,  with  in- 
tent to  defraud  his  creditors;  or,  that  the  defendant  fraudulently 
contracted  the  debt,  or  incurred  the  obligation,  respecting  which 
said  suit  is  brought.  By  the  5th  section  it  is  provided  that 
upon  such  proof  heiag  made  to  the  satisfaction  of  the  officer  to 
whom  the  application  shall  be  addressed,  he  shall  issue  a  war- 
rant in  behalf  of  the  people  of  this  state,  &c.  These  are  the 
conditions  upon  which  the  officer  has  authority  to  issue  a  war- 
rant under  this  statute ;  and  the  statute  expressly  declares  that 
no  warrant  shall  issue  unless  these  conditions  are  complied 
with. 

If  the  statute  had  barely  provided  that  in  cases  where  the 
defendant  had  committed  any  of  the  specified  acts  to  defraud 
his  creditors,  the  officer  might  issue  his  warrant  against  the  de* 
fendant,  and  inquire  into  the  matter,  then  the  officer  would 
have  some  pretence  for  exercising  judicial  discretion,  and  could 
bring  his  case  within  that  of  Brittain  v.  Kinnaird,  And  if 
the  defendant  came  before  him  and  contested  the  facts  charged, 
and  they  were  decided  by  the  officer,  then  it  might  be  claimed 
that  the  case  was  within  the  rule  laid  down  in  Cowen  &  Hill's 
Notes,  page  1201,  which  is,  "  That  where  the  matter  constitu- 
ting jurisdiction  is  the  same  with  that  which  is  to  be  judicially 
heard  and  determined,  on  the  trial  of  the  very  issue  in  the 
cause ;  in  other  words,  whenever  such  matter  makes  a  part  of 
the  merits,  it  is  not  the  subject  of  collateral  objection,  but  is 
reversible  by  direct  proceedings  only,  as  on  error,  certiorari,  Ac." 
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But  la  the  cas^  under  consideration,  the  preliminary  aflklaTit, 
containing  the  matter  required  by  the  statute,  is  the  only  meteft 
by  which  the  officer  gets  authority  to  issue  his  warrant,  or  gets 
any  jurisdiction  over  the  subject  matter,  or  over  the  party. 
Without'  the  affidavit  he  acquires  no  legal  power  to  make  any 
decision  in  the  case ;  while  with  the  affidavit,  containing  the 
proper  matter,  although  entirely  false,  he  may  have  jurisdiction 
over  the  subject  matter  and  the  party,  and  power  to  make  de^ 
cisions,  which  would  be  conclusive  until  reversed,  within  the 
principle  ably  sustained  in  the  case  of  Betts  v.  Bagley^  (12  Pick, 
Rep,  572,  582,  3,)  and  referred  to  in  Cowen  &  Hill's  Notes,  pp. 
1020,  21.  In  this  sense,  the  jurisdictional  matter  is  not  the 
same  with  that  which  is  to  be  judicially  heard  and  determined. 
The  jurisdictional  matter  is  the  affidavit  required  by  the  stat- 
ute. The  matter  to  be  judicially  heard,  and  determined,  is  the 
existence  of  the  facts  stated  in  the  affidavit,  which  may  be  con- 
troverted, and  which  the  officer  is  expressly  authorized  to  hear 
and  determine,  after  the  party  is  brought  before  him  on  the 
warrant.  The  affidavit  is  necessary,  to  give  the  officer  power 
to  issue  the  warrant  and  bring  the  party  before  him,  and  after 
thus  acquiring  lawful  jurisdiction  over  the  case,  and  over  the 
party,  the  matters  decided  by  the  officer  may  be  res  adjudicata. 
The  officer  has  no  power  to  dispense  with  the  affidavit,  or  any 
of  its  requisites  ;  and  his  decision  in  favor  of  the  sufficiency  of 
an  affidavit  destitute  of  the  matters  required  by  the  statute, 
would  not  be  conclusive,  because  without  the  proper  affidavit  he 
would  have  no  jurisdiction  to  decide.  This  principle  has  been 
frequently  recognized  by  the  supreme  court  of  this  state,  and 
applied  to  the  proceedings  of  courts  and  officers,  of  limited  or 
special  jurisdiction ;  although  the  statute  under  which  they 
acted  did  not  in  terms,  as  this  statute  does,  declare  that  they 
should  not  proceed  without  specified  preliminary  proof.  Among 
the  many  cases  where  this  principle  has  been  applied,  are  the 
following.  Brown  v.  Hinckman,  (9  John.  Rep.  75.)  Van  Steen- 
bergh  V.  Kortz^  (10  Id,  168.)  Adkins  v.  Brewer  ^  Harvey^ 
(3  Cowen^s  Rep,  206.)  Bowman  v.  Reese  ^  Cotton^  (6  Id. 
234.)    Matter  of  Faulkner,  {i  mil,  &^,) 
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All  judicial  powers  are  in  the  nature  of  agencies,  some  of 
which  may  be  general  and  others  more  limited  or  special ;  but 
all  are,  in  the  proper  way,  liable  to  be  called  in  question.  The 
jurisdiction  of  the  highest  courts  in  the  state,  are  as  liable  to 
be  questioned,  as  those  of  the  most  limited  and  inferior.  There 
is  no  such  thing  known  to  our  institutions  as  judicial  unac- 
countability.  Courts  and  officers  cannot  give  themselves  power. 
There  is  but  one  fountain  of  judicial  power,  and  that  is  the 
sovereignty,  wherever  it  may  reside.  Power  in  all  other  hands 
is  derivative,  and  the  possession  of  it  may  be  questioned.  If 
the  court  exercising  judicial  power  has,  by  the  constitution  and 
laws,  general  jurisdiction  over  subjects  and  persons,  the  party 
who  would  mal^e  his  case,  or  himself,  an  exception,  must  prove 
it  to  be  so.  If  the  court  is  one  of  limited  jurisdiction,  that  is, 
having  cognizance  over  certain  specified  subjects,  or  persons, 
the  party  who  relies  upon  the  proceedings,  or  decisions,  of  the 
court,  must  show  that  it  has  jurisdiction  or  authority  to  act  in 
the  matter.  If  the  officer  has  a  discretionary  judicial  power, 
that  is,  a  power  which  be  is  to  apply  to  certain  subjects,  at  his 
discretion,  a  fair  and  bona  fide,  but  mistaken  application  of  that 
power,  may  protect  the  officer,  though  it  may  not  bind  other 
persons.  If  the  officer  has  a  contingent  or  conditional  power, 
that  is,  a  power  which  he  is  authorized  to  exercise  only  on  the 
happening  of  some  contingency,  or  the  performance  of  some 
condition,  both  he  and  all  persons  claiming  solely  under  his  acts, 
must  show  the  facts  which  gave  him  authority  to  act.  The 
supreme  court  commissioner,  in  the  case  under  consideration, 
had  the  last  kind  of  jurisdiction  ]  and  if  he  issued  his  warrant 
without  the  affidavit  required  by  the  statute,  he  obtained  no  ju- 
risdiction over  the  matter  or  the  party,  and  his  decisions  were 
coram  nan  judice.  The  second  proposition  in  the  plaintiff's 
first  point,  being  dependent  on  the  first,  must  stand  or  fall  with  it 

The  plaintiff's  second  point  is  founded  upon  the  assumption 
that  McConnell,  by  answering  the  matter  charged  against  him, 
and  then  again  by  giving  the  bond  to  prevent  the  issuing  of 
the  warrant  of  commitment,  voluntarily  submitted  himself  to 
the  jurisdiction  of  the  officer,  and  to  his  requirements,  and  is 
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now  estopped  from  denying  the  said  jurisdiction,  or  the  validity 
of  his  own  acts.  This  assumption  is  applicable  only  to  the 
question  of  jurisdiction  over  the  person.  It  is  sufficient  to  say, 
in  answer  to  this  point,  that  the  officer's  assumed  jurisdiction 
over  McConnell  was  at  first  compulsive;  that  McConnell, 
during  the  whole  proceedings,  denied  its  legality,  and  that  final- 
ly he  made  the  bond  to  save  himself  from  a  threatened  impris- 
onment. Under  such  circumstances  he  waived  nothing ;  and 
if  the  authority  by  which  he  was  coerced  was  illegal,  the  acts 
which  he  was  thus  compelled  to  perform  were  not  voluntary, 
and  do  not  bind  him.  {Avert/  ^  LcUhrop  v.  Slacks  17  Wevid. 
85.  Shannon  v.  Comstock,  21  Id.  457.  Bennett  v.  IngersoUj 
24  Id.  113.     Fanning  v.  Trowbridge,  5  Hill,  428.) 

The  plaintiff's  third  point  involves  an  inquiry  into  the  suffi- 
ciency of  the  affidavit  upon  which  the  warrant  was  issued,  to 
give  the  supreme  court  commissioner  jurisdiction,  or  power  to 
issue  it ;  which  is  at  once  the  simplest  and  most  important 
point  in  the  case.  The  4th  section  of  the  act  under  which  the 
warrant  in  this  case  was  issued,  {Sess.  Laws  of  1831,  p.  396,) 
declares  that  no  warrant  shall  issue,  unless  satisfactory  evidence 
be  adduced  to  such  officer,  by  the  affidavit  of  the  plaintifi)  or 
some  other  person,  establishing  one  or  more  of  the  following 
particulars,  {stibd.  1  to  4.)  By  the  5th  section — ^Upon  such 
proof  being  made,  to  the  satisfaction  of  the  officer,  he  shall 
issue  his  warrant,  &c.  Now  it  is  admitted  that  whenever  there 
is  any  evidence,  by  (affidavit,  going  to  establish  any  of  said  par- 
ticulars, and  which  furnishes  any  proof  of  them,  the  matter  is 
brought  within  the  judicial  cognizance  of  the  officer,  and  his 
decision,  on  this  proof,  is  conclusive  until  reversed.  But  it  is 
denied  that  he  has  a  right  to  act  on,  or  be  sat&fied  by,  any 
thing  short  of  the  evidence  and  proof  required  by  the  statute. 
He  must  be  satisfied  as  a  judge,  upon  legal  evidence  and  proof 
The  defect  in  the  affidavit  under  consideration  is,  that  it  is  not 
evidence  or  proof,  tending  to  establish  any  of  the  particulars 
mentioned  in  the  statute.  Suydam,  on  all  of  these  points, 
speaks  only  as  to  his  information  and  belief.  This  is  not  evi- 
dence  or  proof  of  the  facts  mentioned.    Suydam  may  have 
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8Wom  truly,  yet  the  person  who  gave  him  the  information,  upon 
which  he  founded  his  belief,  was  not  under  oath.  Evidence 
and  proof,  when  applied  to  the  testimony  of  witnesses,  mean 
statements  under  oath.  This  principle  has  been  frequently 
adopted  in  similar  cases ;  among  the  more  recent  of  which  are 
Lader  v.  Phelps,  (13  Wend.  Rep.  46 ;)  Matter  of  Faulkner, 
(4  HUPs  Rep.  698,  and  the  cases  there  cited  ;)  7%e  People  v. 
The  Recorder  of  Albany,  (6  Id.  429.)  If  this  affidavit  is  suffi- 
cient to  justify  the  issuing  of  the  warrant,  then  it  follows  that 
the  warrant  may  be  issued  upon  mere  hearsay  statements,  of 
an  unnamed  and  irresponsible  person  not  under  oath,  or  upon 
a  belief  without  showing  any  facts  upon  which  it  is  founded. 
In  this  way,  the  safeguard  which  the  statute  has  thrown  around 
the  debtor's  Uberty  may  be  torn  down  by  some  secret  and  mali- 
cious individual,  without  even  the  danger  of  a  violated  oath,  the 
debtor  be  imprisoned  as  a  criminal,  and  the  pursuing  creditor  re- 
warded for  his  contrivance  to  evade  the  statute,  by  a  priority  in 
the  pa}rment  of  his  debt,  over  all  other  creditors.  Such  conse- 
quences can  be  produced  only  by  a  perversion  of  the  statute. 
I  have  no  doubt  that  the  affidavit,  on  which  the  warrant  in  this 
case  was  issued,  was  entirely  insufficient  to  give  the  officer  ju- 
risdiction, and  that  all  his  proceedings  under  it  were  void ;  and 
therefore  that  the  justice  who  tried  the  cause  did  right  in  the 
premises  in  nonsviitiug  the  plaintiff.  Even  if  the  intimations  of 
the  justice  in  the  course  of  the  trial,  in  regard  to  the  proof  which 
the  plaintiff  ought  to  produce  to  sustain  his  action,  were  erro- 
neous, (upon  which  I  give  no  opinion,)  the  plaintiff  voluntarily 
produced  the  other  proof,  which  well  warranted  the  ultimate 
nonsuit.  A  new  trial  can  only  produce  a  scramble  about  the 
onus  probandi.  We  now  have  before  us  enough  to  show,  that 
whether  the  proof  be  produced  by  the  plaintiffs  or  the  defen- 
dants, when  it  is  produced  it  will  disable  the  plaintiff  to  main- 
tain an  action  on  the  bond.    (2  HUl,  205.) 

For  these  reasons,  th^  motion  for  a  new  trial  must  be  denied, 
with  costs. 

Motion  denied 
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Same  Term.    Before  the  same  Juetices. 
Harmon  vs,  Dedrick. 

A  bond,  GondiUoned  for  the  payment  of  money  by  initalmenti,  k  not  wttbin  the 
•tatnte  reqairing  breaches  to  be  anigned  in  the  declaration ;  and  the  mjgnment 
of  breaches,  in  an  action  on  sach  a  bond,  is  unnecessary. 

Where  the  plaintiff  assigns  broaches  in  his  declaration  on  sach  a  bond,  he  is  not  en- 
titled to  a  scire  faciaSf  under  the  I9th  section  of  that  statute,  to  have  his  damai^ 
for  further  breaches,  assessed. 

A  scire  facias  to  have  execution  of  a  judgment,  where  there  is  no  change  of  parties, 
is  not  a  common  law  writ ;  and  is  given  by  statute  only  in  cases  where  the  time 
for  issuing  execution  is  passed. 

This  is  a  demurrer  to  a  scire  fticias.  By  the  SfAre  facias  it 
appeared  that  the  plaintiff,  in  the  January  term  of  the  supreme 
court  in  the  year  1846,  recovered  a  judgment  against  the  de- 
fendant, in  an  action  of  debt  on  a  bond,  for  $3357,80  of  debt, 
and  $26,11  damages.  That  the  bond  upon  which  the  judgment 
was  recovered  was  iu  the  penal  sum  of  $3357,80,  conditioned 
for  the  payment  of  $1678,90,  and  interest,  in  five  instalments, 
as  follows :  $250  and  interest  on  the  first  day  of  November, 
after  the  date  of  the  bond,  which  would  be  November  Ist,  1845, 
and  the  remaining  sum  of  $1438,90  and  interest,  in  four  equal 
annual  instalments  from  July  2d,  1845,  with  annual  interest 
on  the  sums  from  time  to  time  remaining  unpaid.  That  the 
plaintiflT  in  his  declaration  assigned,  as  a  breach  of  the  condition 
of  the  bond,  the  non-payment  of  the  first  instalment,  as  though 
the  condition  had  been  for  the  performance  of  covenants  other 
than  for  the  payment  of  money,  had  his  damages  assessed  on 
such  breach,  and  entered  up  his  judgment  thereon,  the  same  as 
though  the  proceedings  were  under  the  statute.  He  then  sued 
out  this  scxre  ffuAas^  assigning  a  further  breach,  by  the  non- 
payment of  another  instalment,  and  claimed  to  have  his  dam- 
ages assessed,  d&c.  The  defendant  demurred  to  this  scire 
fadas^  and  assigned  for  causes  of  demurrer,  (1.)  That  the  said 
wtit  oi  scire  facias  is  given  by  statute  in  certain  cases,  and  is 
not  a  remedy  at  common  law  ]  and  the  writ  issued  in  this  cauae 
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is  not  authorized  by  statute,  and  is  sued  out  contrary  to  law. 
(2.)  This  is  not  a  case  in  which  the  plaiutiff  could  proceed  by 
scire  fcuMs.  (3.)  The  breaches  are  improperly  and  defectively 
assigned. 

M,  B.  Champlin,  for  the  defendant. 

Norton  ^  Wetkerley,  for  the  plaintiff. 

By  the  Court,  Mullett,  J.  The  bond  upon  which  the  ori- 
ginal suit  was  brought,  is  not  within  the  statute  requiring 
breaches  to  be  assigned  in  the  declaration.  (2  R,  S,  378.) 
There  was  no  necessity  for  assigning  breaches.  {Spalding  v. 
Millard,  17  Wend.  331.)  The  plaintiff  should  have  entered 
his  judgment  for  the  penalty  of  the  bond  and  his  costs  of  suit, 
and  issued  his  execution,  with  a  direction  endorsed  to  levy  the 
instalment  due,  and  so  again  from  time  to  time  as  future  in- 
stalments became  due.  In  such  case  he  needs  no  scire  facias. 
(  Wood  v.  Wood,  3  Wend.  454.)  If  the  plaintiff  has  made  up 
his  record  correctly,  even  under  the  practice  which  he  has 
adopted,  he  has  a  judgment  for  the  penalty  of  the  bond,  and  his 
costs  of  suit,  and  sl  further  judgment  that  he  have  execution 
for  the  damages  assessed.  (8  John.  Rep.  111.)  These  dam- 
ages have  been  collected,  and  this  further  judgment  spent. 
Whether  he  can  now  go  on  and  issue  execution,  for  the  collec- 
tion of  future  instalments,  iii  the  same  manner  as  though  be 
had  not  assigned  any  breach  in  his  declaration,  or  whether  he 
can  have  bis  record  amended,  so  as  to  enable  him  to  do  so,  are 
questions  not  now  before  us.  We  do  not  undertake  to  point 
out  the  course  the  plaintiff  should  pursue.  We  think,  however, 
he  is  not  entitled  to  the  scire  facias  provided  for  by  the  revised 
statutes,  {vol.  2,  p.  379 ;)  for  that  is  given  only  in  cases  within 
the  statute  in  relation  to  ^'  proceedings  on  bonds  for  the  per- 
formance of  covenants  other  than  for  the  payment  of  money." 
Section  12  of  the  said  statute  provides,  that  whenever  such  fur- 
ther breaches  shall  occur,  the  plaintiff  may  have  a  scire  faciaSf 
^c. ;  and  we  can  find  no  authority  or  precedent  for  a  scire/O' 
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eioA  to  a89e8S  damages  for  the  breach  of  the  conditioa  of  a  boDd, 
when  it  was  not  necessary  to  assign  breaches  in  the  original 
action.  In  England,  a  bond  conditioned  for  the  payment  of 
money  by  instalment?  is  considered  within  their  statute  requir- 
ing the  alignment  of  breaches  on  bonds  conditioned  for  the 
performance  of  cqvenants.  ( WUUmghby  v.  Sioinion^  6  EcLst^ 
650.)  The  course  pursued  by  this  plaintiff  would  be  correct 
there.  Our  statute  does  not  require  breaches  to  be  assigned  on 
such  bonds,  ^nd  therefore  gives  no  scire  facias  in  such  cases. 
At  common  law,  a  ji|dgment  in  an  action  of  debt  on  bond  was 
for  the  penalty  of  the  bond,  without  reference  to  the  conditicm, 
and  execution  was  issued  and  enforced  for  the  penalty,  unless 
the  defendant  applied  to  a  court  of  equity  for  relief.  Courts  of 
law  afterwards  assumed  to  grant  similar  Relief  on  motion ;  so 
that  the  plaintiff  entered  his  judgment  for  the  penalty,  and 
issued  execution  accordingly ;  and  directe4  the  sum  to  be  levied 
at  his  peril.  This  is  still  the  practice  on  bonds  for  the  payment 
of  money  only,  where  the  sum  due  is  mere  matter  of  computa- 
tion, and  there  is  no  need  of  a  scire  facias  to  assess  the  damages. 
The  statute  providing  for  the  assignn^ent  of  breaches  in  action^ 
of  debt  on  bonds  for  the  performapce  of  covenants,  is  for  th^ 
benefit  of  the  defendants,  to  save  tliem  from  the  payment  of 
more  than  is  equitably  due,  or  from  the  expense  and  trouble  of 
an  application  to  a  court  of  equity.  (1  'JHddj  510.  Jac  Law^, 
DicL  tit.  Bond.)  But  the  plaintiff  further  clf^ims  to  sustain  his 
scire  facias  on  the  ground  that  he  has  a  ooramon  law  right  to 
a  scire  facias  on  a  judgment;  and  that  it  is  corextensive  with 
an  action  of  debt,  on  judgment,  and  like  an  action  of  debt  may 
be  brought  at  any  time ;  as  well  within  the  time  for  issuing 
execution  as  afterwards.  We  do  not  understand  that  a  scir^ 
facias  to  revive  or  have  execution  of  a  judgment,  is  a  commoOi 
law  writ.  By  the  common  law,  if  execution  was  not  sued  oujt 
within  a  year  and  a  day,  after  perfecting  judgment,  the  judg^. 
ment  was  prei^umed  to  be  satisfied,  or  execution  released ;  and 
to  overcome  this  presumption,  the  party  was  pompelled  to  resort 
tq  hi^  actipa  on  Uie  judgment  A  scire  faciaa  appears,  to  hay^ 
b«a.fes>^ye|nbyjaijBStat.  V.  %  (13  J^rfv.  X,  <^  4^,)  to  obtjv 
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ate  the  necessity  of  suing  over  judgments  after  the  time  for 
issuing  executions  had  expired.  {Coke  Lit.  foL  ed,  fol,  290, 
t  506.  3  Cokifs  Inst  by  Thdmas,  624,  6.  3  Black,  Com.  421. 
Jac.  L.  Die  tit  iSWre  Facias.  8  Serg.  ^  Rawle^s  Rep.  376.) 
Our  old  statutes  on  this  subject  refer  to  the  statute  of  W.  2. 
And  the  34th  section  of  the  act  for  giving  further  reniedy,  and 
regulating  the  process  and  proceedings  in  assizes  and  oth^r  ac- 
tions, passed  12th  March,  1787,  (1  Cfr.  Laws,  405,)  aftet  recitingf 
in  substance  that  judgments  and  decrees  of  courts  of  record 
ought  not  to  be  made  the  subject  of  new  suits,  provides  that 
henceforth  such  things  as  are  enrolled  or  recorded  in  courts  of 
record  shall  have  such  force,  that  the  party  at  any  time  within 
a  year  after  the  same  are  or  shall  be  had,  levied  or  acknow- 
ledged, shall  have  a  writ  of  execution  of  the  same.  And  when 
the  time  for  issuing  execution  is  past,  he  may  have  a  scire  facias 
against  the  defendant,  to  show  why  he  should  not  have  execu- 
tion. This  statute,  in  the  saihe  language,  is  continued  through 
all  the  revisions  of  the  statutes  to  the  JR.  L.  of  1813, />.  89,  $  34 
And  the  same  principle  is  contained  in  the  revision  of  1830. 
(2  R.  S.  576.)  By  which  it  is  provided,  that  whenever  an  exe- 
cution shall  not  have  been  issued  within  the  time  allowed  by 
taw,  (two  years,)  after  the  filing  and  recording  of  any  judg- 
fAetit,  the  plaintiiT  in  sttch  judgment  may  sue  out  a  scire  facias^ 
tec?.  From  these  statutes  it  appears  that  they  do  not  give  a 
sciH  facias  to  have  execution  of  a  judgment  until  the  time  pre- 
scribed for  issuing  an  execution  without  a  scire  facias  i^  passed* 
We  are  therefore  of  opinion  that  the  plaintiff  cannot  sustain  his 
scire  fatias  on  either  of  the  grounds  assumed  by  him ;  and 
that  the  defendant  must  have  judgment  on  his  demurrer. 
But  to  save  the  plaintiff's  rights  under  his  judgnient,  we  give 
him  leave  to  amend  or  discontinue  his  scire  fdScids^  on  payment 
of  costs. 
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New- York  Special  Teem,  May,  1848.    Edwards^  Justice. 

McEoAN  vs,  Devries. 

The  46th  lectioii  of  the  act  of  December  14,  1847,  which  ittthoraei  any  penon  of 
good  moral  character,  although  not  admitted  as  an  attorney,  to  manage,  praa^ 
cute,  or  defend  aaita  for  others,  provided  he  has  a  special  authority  for  that  puf* 
pose,  is  Toid,  and  of  no  binding  isffect,  as  being  contrary  to  the  provisions  of  the 
constitution  respecting  the  admisuon  of  attorneys  to  practice. 

The  object  of  a  state  constitution  ii  to  establish  the  fundamental,  permanent  law  of 
the  state ;  that  law  which  »  not  to  be  left  to  ordinaiy  legislation.  Ptr  Edwhuis,  J. 

And  if  a  constitutional  provision  is  made  upon  any  given  subject,  tho  presumed  ob* 
ject  and  intention,  and  the  legij  effect,  of  such  a  provision,  is  that  the  rule  thus 
established  shall  be  permanent,  and  not  be  left  to  be  repealed  or  modified  by  the 
legislature.  Hence,  any  law  which  conflicts  with  such  constitutional  provisian 
is  not  within  the  province  of  ordinaiy  legislation.    Per  Edwibds,  J. 

This  was  aa  applicatioa,  by  the  defendant,  to  strike  the 
plaintiff's  declaration  from  the  files  of  the  court,  on  the  ground 
that  it  was  placed  there  by  a  person  who  had  never  been  ad* 
mitted  to  practice  as  an  attorney  in  this  court.  The  affidavit, 
on  which  the  motion  was  founded,  stated  that  the  declaration 
Was  endorsed  "  A.  W.  Goff,  attorney  for  plaintiff,"  and  that  the 
said  Goff  was  not  an  attorney  of  this  court)  nor  an  attorney  or 
counsellor  at  law,  or  solicitor,  nor  had  he  ever  been  admitted 
to  practice  as  such.  This  was  not  denied  by  the  affidavit  in 
reply ;  but  it  was  alleged  that  Goff  was  duly  authorized  to  act 
as  the  attorney  for  the  plaintiff,  by  virtue  of  a  war/ant  of  aU 
tomey,  a  copy  of  which  was  annexed  to  the  affidavit* 

E.  C  Benedict  ^  W.  R.  Beebe,  for  the  defendant. 

Borace  Dresser,  for  the  plaintiff. 

Edwards,  J.  The  question  is,  whether,  under  such  an  au- 
thority as  is  set  forth  in  the  opposing  affidavit,  Goff  bad  the 
right  to  file  a  declaration  as  attorney  for  the  plaintiff.  It  is 
provided  in  Art.  6,  §  8,  of  the  present  constitution  of  this  states 
that  "  any  male*  citizen  of  the  age  of  twenty-one  years,-  of 
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good  moral  character,  and  who  possesses  the  requisite  qualifi- 
cations of  learning  .and  ability,  shall  be  entitled  to  admission 
to  practice  in  all  the  courts  of  this  state."  By  the  76th  section 
of  the  ''act  in  relation  to  the  judiciary,"  passed  May  12,  1847, 
{Laws  of  1847,  p,  342,)  and  which  was  intended  to  carry  out 
the  provisions  of  the  constitution,  so  far  as  legislation  might 
be  necessary  and  proper  for  that  purpose,  it  is  provided  that 
"  every  male  citizen  of  the  age  of  twenty-one  years,  applying  to 
be  admitted  to  practice  as  an  attorney,  solicitor  and  counsellor, 
in  the  courts  of  this  state,  shall  be  examined  by  the  justices  of 
the  supreme  court,  which  examination  shall  be  at  a  general 
term  thereof  and  if  such  person  so  applying  shall  be  found  of 
good  moral  character,  and  to  possess  the  requisite  qualifications 
•f  learning  and  ability,  the  court  shall  direct  an  order  to  be 
entered  by  the  clerk  thereof,  stating  that  such  person  had  been 
so  examined  and  found  to  possess  the  qualificatiatis  required 
hy  ike  constitution^  and  thereupon  such  person  shall  be  entitled 
to  practice  as  an  attorney,  solicitor  and  counsellor  in  all  the 
courts  of  this  state."  It  is  further  provided  that  the  supreme 
court  shall,  by  general  rules,  prescribe  what  shall  be  sufficient 
evidence  of  good  moral  character.  In  pursuance  of  this  act, 
the  supreme  court,  at  its  general  term,  held  at  Albany  in  July 
last,  made  a  rule  pointing  out  the  manner  in  which  the  citizen- 
ship, age,  and  moral  character  of  the  applicant  should  be  proved 
to  the  court. 

By  the  act  of  December  14th,  1847,  §  46,  amending  the  "act 
in  relation  to  the  judiciary,"  {Laws  of  1847,  p.  647,)  it  is  pro- 
vided that  ''  any  person  of  good  moral  character,  although  not 
admitted  as  an  attorney,  may  manage,  prosecute,  or  defend  a 
suit  for  any  other  person,  provided  he  is  specially  authorized 
for  that  purpose  by  the  person  for  whom  he  appears,  in  writing, 
or  by  personal  nomination  in  open  court"  It  is  under  this 
statutory  provision  that  Goff  claims  the  right  to  act  as  attorney 
for  the  plaintiff  in  this  suit,  and  resists  the  motion  of  the  defen- 
dant It  is  claimed,  on  the  other  hand,  that  this  act  is  contrary 
to  the  protons  of  the  constitution. 

In  the  former  constitution  of  this  state  there  was  no  proviflioo 
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made  as  io  the  qaalifications  requisite  for  admission  to  practice 
in  any  of  the  courts  of  this  state.  That  matter  was  left  openy 
aud  was  regulated  by  the  rules  of  the  different  courts. 

In  order  to  ascertain  what  is  the  meaning  and  eflect  of  tfa» 
provision  in  the  present  constitution,  it  is  important  to  consider 
what  is  the  object  of  a  state  constitution.  Its  object,  undoubt- 
edly, is  to  establish  the  fundamental  permanent  law  of  tbef 
state ;  that  law  which  is  not  to  be  left  to  ordinary  legislation. 
A  constitution  is  defined,  by  Judge  Story,  to  be  ^' a  fundamental 
law  or  basis  of  government."  It  is  established  by  the  people  itf 
their  original  sovereign  capacity,  to  promote  their  owri  happiness,* 
and  ^permanently  to  secure  their  rights,  property,  in<f6pendence 
and  common  welfare*.  (1  Story's  Com,  on  Const,  ii  33^ 
339.)  The  convention  that  establishes  a  constitution  has  all 
the  powers  which  the  pieople  possess  in  their  original  sovereigtf 
capacity.  The  powers  of  the  legislature  are  limited,  and  sub-' 
ordinate  to  the  constitution.  If  a  constitutional  provision  iff 
made  upon  any  given  subject,  the  presumed  object  and  inten* 
tion,  and  the  legal  effect,  of  such  a  provision  is  that  the  rule  on 
that  subject  shall  be  permanent,  and  not  left  to  be  repealed  or 
modified  as  shall  seem  proper,  according  to  the  fluctuating  and 
changing  opinions  of  successive  legislatures.  And  upon  the 
principle  that  expression  unius  est  exclUsio  alterius,  any  law 
which  conflicts  with  such  constitutional  provision  is  not  within 
the  province  of  ordinary  legislation.  Any  other  construction 
would  destroy  the  distinctive  character  of  a  constitution  as  the 
fundamental  permanent  law  of  the  state. 

Thus,  it  is  provided  in  Art.  2,  }  1,  of  the  constitution,  that 
«  every  male  citizen  of  the'  age  of  twenty-one  years,  who  shall 
have  been  a  citizen  for  ten  days,  and  an  inhabitant  of  this  state 
one  year  next  preceding  any  election,  and  fo^  the  last  four 
months  a  resident  of  the  county  where  he  may  offer  his  vote, 
shall  be  entitled  to  vote  at  such  election,  in  the  election  district 
of  which  he  shall  be  a  resident"  Now,  I  trust  it  ^ould  not  be 
contended  that  the  legislature  could  pass  an  ac^  authorizing  a 
person  to  vote  at  an  election  who  was  not  a  dti;&en,  or  whd 
Wtt#  a  cfaixim  unitt  the  agti  of  tweoty-^ne  yeirs^  or  a  citizen 
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fit  the  nge  of  twealy-^>ae  years  who  should  not  have  beeq  a 
.eitizea  for  ten  days,  or  should  not  have  been  a  resident  of  the 
ptate  for  one  year  next  preceding  the  election;  and  yet  there  ui 
no  express  resUiction  upoi^  the  power  of  the  legislature  in  this 
respect 

Again,  it  is  provided  by  Art  5,  §  I,  that  the  secretary  of 
state,  comptroller,  treasurer,  and  attorney  general,  shall  hold 
their  offices  for  two  years;  and  no  one  would  pretend  that  the 
legislature  could  authorize  them  to  hold  their  offices  for  a  longer 
term  than  two  years,  although  thiere  is  no  express  constitutional 
prohibition.  ,  Other  similar  cases  might  be  cited. 

So  in  the  case  under  consideration,  the  constitution  provides 
that  any  male  citizen,  of  the  age  of  twenty-one  years,  of  good 
moral  character,  and  who  possesses  the  requisite  qualifications 
of  learning  and  ability,  shall  be  entitled  to  be  admitted  to  prac- 
tice in  all  the  courts  of  this  state.  And  yet,  notwithstanding 
this  provision,  according  to  the  construction  contended  for  by 
the  person  who  represents  the  plaintiff  in  this  suit,  the  first 
legislature  that  nveets  under  the  constitution  can  pass  a  law 
authorizing  in  effect  a  person  who  is  not  a  male  citizen,  and 
not  of  the  age  of  twenty-one  years,  and  who  does  not  possess 
the  requisite  qualifications  of  learning  smd  ability,  to  practice 
Vei  all  the  courts  of  the  state.  Such  a  construction  would 
render  the  provision  of  the  constitution  nugatory  and  unmean- 
ing. The  constitution  must  have  intended  to  lay  down  a  per- 
manent rule.  It  was  so  understood  by  the  legislature,  at  the 
time  that  it  passed  the  judiciary  act  of  May  12,  1847.  That 
act  provides  that  any  male  citizen  of  the  age  of  twenty-one  years, 
and  of  good  moral  character,  shall  be  admitted  to  practice  in 
all  the  courts  of  the  state,  if  he  shall  be  found  to  possess  the 
qualijicatvms  required  by  the  constitution,  {Laws  of  1847, 
p.  343,  i  75.)  What  were  the  reasons  which  induced  the 
same  legislature,  at  a  second  me.eting,  to  pass  a  law  which  re- 
pudiates the  idea  of  any  qualifications  being  required  by  the 
constitution,  does  Qot  appear.  Neither  is  it  obvious,  when  we 
consider  the  high  trust  and  re^nsibility  of  the  office  and  duties 
of  an  attorney,  ^hj  the  legislature  deemed  it  expedient  to  pa«i 
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an  act  authorizing  a  person  to  practice  as  an  attorney  "who 
does  not  possess  the  requisite  qualifications  of  learning  and 
ability. 

It  was  said,  however,  on  the  argument,  that  the  act  of  De« 
cember  14,  1847,  did  not  contravene  the  constitutional  provis- 
ion, because  it  did  not  profess  to  authorize  an  admission  to 
prtictice  in  all  the  courts  of  the  state.  The  answer  to  this  is 
that  the  act  makes  no  restriction  as  to  courts,  but  allows  any 
person  of  good  moral  character  to  manage,  prosecute,  or  defend 
any  suit,  for  any  other  person,  provided  he  is  specially  author- 
ized in  writing,  or  by  nomination  in  open  court ;  or  in  other 
words,  it  allows  any  person  of  good  moral  character  to  practice 
in  all  the  courts  of  the  state,  provided  he  can  furnish  the  evi- 
dence of  his  employment  which  the  act  requires.  This  is  in  its 
substance  and  effect  opposed  to  the  provision  made  by  the  con- 
stitution. 

With  these  views,  and  inasmuch  as  I  am  bound  by  the  con- 
stitution as  the  paramount  law  of  the  state,  and  as  it  does  not 
appear  that  the  person  who  has  brought  this  suit  on  behalf  of 
the  plaintiff,  possesses  the  qualifications  required  by  the  coon 
stitution,  I  can  come  to  no  other  conclusion  than  that  the  det 
fendant's  motion  must  be  granted. 

I  would  add  that  my  associates  in  this  district  unanimously 
concur  with  me  in  this  conclusion, 

Motion  granted^ 
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Flanders  and  others  vs.  Merritt. 


Prinui  facie  the  owner  of  a  veHei  is  liable  for  sappliet  famiihed  therefor.  And  it 
will  be  pfesnaied  that  sach  eupplies  were  fumiahed  upon  hii  credit,  until  that 
presumption  ie  rebutted  bj  proof  that  the  credit  wae  in  &ct  given  to  lome  other 
person. 

The  fact  that  the  purchaser  of  a  Teasel  suflTers  the  vendor  to  remain  in  the  posses 
non  of  such  vessel,  and  to  receive  her  earnings ;  but  without  divesting  himself 
of  his  right,  as  owner,  to  the  control  and  possession  and  earnings  of  the  vessel ; 
will  not  overcome  the  presumption  of  his  liability  for  supplies,  arising  from  the 
legal  ownership. 

« 

This  action  was  brought  against  the  defendant,  as  owner 
of  the  sloop  Emigrant,  for  supplies  furnished  to  one  Briutnall, 
as  master  of  the  vessel.  It  was  tried  before  a  referee,  who  re- 
ported in  favor  of  the  defendant.  The  plaintiffs  moved  to  set 
aside  the  report  It  was  proved,  before  the  referee,  that  the 
plaintiffs,  in  1843,  furnished,  for  the  use  of  the  vessel,  upon  the 
order  of  Brintnall,  supplies  to  the  amount  of  $67,03.  A  certi* 
ficate  of  the  enrolment  of  the  vessel  in  the  name  of  the  defen* 
dant,  on  the  first  day  of  November,  1842,  was  produced,  and 
the  books  of  the  custom  house  showed  that  the  defendant  con- 
tinued  to  be  owner  of  the  vessel  until  the  21st  of  March,  1844. 
Joseph  Brintnall  testified  that  he  conveyed  the  vessel  to  the  de- 
fendant at  the  date  of  the  enrolment,  but  continued  in  posses- 
sion and  run  her  during  the  season  of  1843,  as  he  had  done  the 
season  before ;  that  he  employed  his  son  as  master,  and  that 
the  defendant  had  nothing  to  do  with  employing  the  master,  or 
running  the  vessel.  The  bill  of  sale  to  the  defendant  was 
made  to  secure  him  as  endorser  for  Brintnall.  The  earnings 
of  the  vessel  were  received  by  Brintnall,  and  never  accounted 
for  to  the  defendant  The  referee  decided  that,  inasmuch  as 
it  was  proved  that  during  the  time  the  supplies  were  fumishedi 
Brintnall  had  the  possession,  care  and  custody  of  the  vesseli 
Vol.  IIL  26 


208  CASSa  IN  LAW  AND  Bi^UlTY  [Jcnm  t 


Flanden  v.  M«mtt. 


and  received  her  earnings,  he  was  the  owner,  pro  hoc  vice,  and, 
as  such,  was  liable  for  the  supplies, 

/  N.  Taylor,  for  the  plaintiffs. 

A.  EL  Hadley,  for  the  defendant. 

By  th€  Court,  Harris,  J.  The  bill  of  sale  of  the  vessel 
from  Brintnall  to  the  defendant  seems  to  have  been  absolute, 
and  on  the  first  of  November,  1842,  the  defendant  having  made 
oath  that  he  was  sole  owner,  had  the  vessel  registered  in  his 
own  name.  The  vessel  in  fact  remained  in  the  possession  of 
Brintnall  until  November,  1843,  when  the  defendant  took  ac- 
tual possession  and  afterwards  sold  it,  as  owner.  Upon  this 
state  of  facts,  I  think  the  defendant  was  to  be  regarded  as 
owner  at  the  time  the  supplies  were  furnished  by  the  plaintiflb. 
I  understand  he  was  so  regarded  by  the  referee.  But,  inaa- 
much  as  the  defendant  had  not  taken  possession  of  the  vessel, 
but  had  suffered  Brintnall  to  retain  the  possession  and  receive 
the  earnings,  the  referee  held  that  be  was  to  be  regarded  as  the 
contracting  party,  as  owner  pro  hoc  vice.  The  true  question 
here  is,  upon  whose  credit  were  the  supplies  furnished  7  Prima 
fecie  the  owner  is  liable.  The  supplies  are  furnished  upon  the 
credit  of  the  <'  vessel  and  owners?^  So  that  legal  or  registered 
ownership  is  prima  facie  evidence  of  liability.  The  defendant 
stands  in  this  position.  Being  the  legal  owner,  it  will  be  pre* 
sumed  that  the  supplies  were  furnished  upon  his  credit  as  such 
owner,  until  the  presumption  is  rebutted  by  proof  that  the 
credit  was  in  fact  given  to  some  other  person.  (3  Kenfs  Com. 
133, 136,  and  cases  there  cited,) 

If,  as  in  the  case  of  a  charter  party,  the  legal  owner  is  noi 
entitled  to  the  control  and  management  of  the  vessel,  and  baa 
no  right  to  receive  its  freight  and  earnings,  this  is  auflScient  ta 
overcome  the  presumption  of  liability  arising  from  legal  own- 
ership.  The  owner,  in  such  a  case,  divests  himself  pro  Am 
vioe^  of  ownership.  His  responsibility  m  owner  is  transferred 
to  the  charterer.    The  question  in  Ihis  case,  then,  i$  whether 


IMS.]  m  THE  8UPRSM£  COtJltT.  (QS 


Bate  «•  Hotg. 


the  fiicts  proved  rebut  the  presumption  of  the  defendant's  liability 
arising  from  his  being  the  legal  owner  of  the  vessel.  I  think  they 
do  not.  It  is  true  that  the  defendant  had  suffered  Britnall  to 
remain  in  the  <^  possession,  care  and  custody"  of  the  vessel,  and 
to  receive  her  earnings,  but  it  does  not  appear  that  he  ever,  for 
a  moment,  divested  himself  of  his  right,  as  owner,  to  the  con-* 
trol  and  possession  and  earnings  of  the  vessel.  Brintnall  was 
at  all  times  subject  to  the  will  of  the  defendant,  and  was  liable 
to  him,  as  owner,  for  any  freight  he  received.  There  was  noth-* 
ing  in  the  relation  in  which  Brintnall  and  the  defendant  stood 
to  each  other,  in  reference  to  the  vessel,  which  could  divest  the 
latter  of  his  legal  possession  and  beneficial  interest  in  her.  I 
cannot  see  how  his  responsibility  as  owner  was  diminished  by 
the  fact,  that  he  permitted  Brintnall  to  continue  in  the  actual 
poesession  of  the  vessel  and  to  take  her  earnings.  The  report 
trf  the  referee  must,  therefore,  be  set  aside. 


8au%  Term.    Brfore  the  same 
Baker  vs.  Hoiio. 

Jl  JKflW,  a  lien  tat  Mbage  can  onlj  be  acquired  ae  a  reward  for  hasaida  ineunred  |b  >  -^  ^ "  *^" 
leeedng  propeity  from  the  perils  of  stomM  and  tempeiU  upon  the  ocean ;  and  '}H  ^^*  ^*'^  ^  ^' 
that  no  such  lien  ezista  with  regard  to  goods  wrecked  upon  a  navigahie  rivw,  ata  ^  Uv^  r>- 
great  distance  from  the  main  sea.  Co-c/Jtl/w*  v\.  i  4  ^  . 

Waters  within  the  ebb  and  flow  of  the  tide  are  to  be  considered  the  sea. 

Wbers  a  canal  boat  was  found  sank  in  the  channel  of  a  navigable  river,  over  ooa 
hundred  miles  from  the  ocean,  and  within  the  ebb  and  flow  of  the  tide,  where  shs 
had  been  sank  by  coUiiion,  and  was  got  ashore,  with  ber  caigo,  by  the  plaintiff; 
Beld  that  such  boat  was  a  week,  within  the  meaning  of  the  title  of  the  revised 
statutes  respecting  wrecks ;  and  that  if  the  plaintiff'  had  any  lien,  originally,  upon 
the  boat  or  cargo,  for  salvage,  it  ceased  at  the  expiration  of  the  forty-eight  houia 
within  which  he  was  required,  by  the  statute,  to  place  the  wrecked  properQr  io 
the  hands  of  the  proper  officer. 

BiU  alsoj  that  after  the  expiration  of  the  finty-eigfat  hoars  no  one  bat  the  sheriff,  or 
one  of  the  ocfronen  or  wreckmasters,  of  the  eoonty,  could  holdpQnesMi  of  the 
wxwkid  piopeiCy  by  viitoe  of  any  lien  ihrsalvagai 
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This  was  an  action  of  replevin,  to  recover  18  sacks  of  wooL 
The  defendant  pleaded  property  in  himself.  The  cause  came 
on  for  trial  at  the  Greene  circuit  in  September,  1847,  before 

Justice  WiLLARD. 

It  appeared  on  the  trial  that  the  defendant  was  the  owner 
of  the  wool  in  question ;  that  it  was  on  board  the  canal  boat 
William  Henry,  on  its  way  from  Albany  to  New- York,  in  tow 
of  a  steamboat ;  and  by  collision  the  canal  boat  was  sunk  in 
the  channel  of  the  Hudson  river,  near  the  west  shore,  opposite 
to  the  four  mile  point  between  Athens  and  Coxsackie.  The 
defendant  had  been  where  the  boat  sank,  making  efforts  to 
find  her,  and  had  employed  persons  in  that  vicinity  to  fish  for 
her  and  to  inform  him,  or  his  agent  Huxford,  if  the  boat  should 
be  found.  Two  or  three  weeks  afterwards  Van  Loon  found 
the  boat,  and  informed  the  plaintiff,  who  resided  about  three 
miles  distant.  The  plaintiff  immediately  employed  bands,  cut 
the  ice,  and  got  the  boat  ashore  and  the  cargo  out.  While  the 
plaintiff  was  thus  engaged,  and  before  the  boat  was  brought 
ashore,  Huxford,  the  defendant's  agent,  went  to  the  plaintiff 
and  claimed  to  take  charge  of  the  wool,  and  offered  to  pay  him 
the  expense  then  incurred,  which  the  plaintiff  refused. 

Afterwards,  the  defendant  came  there  and  offered  to  pay  the 
plaintiff  all  reasonable  charges,  and  asked  the  plaintiff  for  his 
bill,  which  the  plaintiff  said  he  had  not  then  with  him;  but  he 
agreed  to  get  it  and  meet  the  defendant  at  Hudson.  The  de- 
fendant then  took  possession  of  the  wool ;  the  plaintiff  forbid- 
ding it ;  and  removed  it  to  Hudson,  where  the  parties  met,  but 
failed  to  agree  on  the  amount  the  plaintiff  should  be  paid.  The 
defendant  asked  for  a  copy  of  the  plaintiff's  bill,  which  was  re* 
fused.  The  plaintiff  then  brought  replevin,  and  under  the 
writ  obtained  possession  of  the  wool.  At  the  circuit,  the  judge 
directed  a  verdict  for  the  plaintiff.  There  were  several  excep- 
tions taken  by  the  defendant  at  the  trial ;  but  it  is  unnecessary 
to  state  them,  or  the  facts  on  which  they  depended,  any  further 
than  the  questions  are  decided  by  the  court.  The  defendant 
made  a  bill  of  exceptions,  and  moved  for  a  new  trial. 
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K.  Miller^  for  the  defendant 
H>  Hogeboamj  for  the  plaintiff. 

By  the  Court,  Parker,  J.  The  canal  boat  containing  the 
wool  in  question  was  found  in  the  winter,  by  Nicholas  Van 
Loon,  in  the  Hudson,  a  navigable  river,  and  over  one  hundred 
miles  from  the  ocean.  She  was  lying  within  the  ebb  and  flow 
of  the  tide,  and  the  centre  part  of  her  deck  only  was  above 
fwater.  After  the  collision,  by  which  she  was  sunk,  she  must 
(have  been  moved  by  the  current,  or  the  tide,  until  she  made 
her  appearance  as  above  described.  Van  Loon  informed  the 
plaintiff  of  his  discovery,  who  immediately  proceeded  to  cut  a 
passage  through  the  ice,  and  with  the  aid  of  othei*s  whom  he 
employed  and  paid,  got  the  boat  ashore. 

The  first  and  most  important  question  to  be  determined  is 
whether  at  common  law  the  plaintiff  had  any  lien  on  the  wool 
for  salvage. 

In  Cross  on  Lien,  25,  the  rule  is  laid  down  as  giving  a  lien 
only  to  those  "  who,  at  the  risk  of  their  personal  safety,  effect 
the  recovery  of  property,  or  ships,  at  sea.  The  mere  finding  of 
a  wreck,  where  no  danger  or  risk  is  incurred,  or  the  recovery 
of  lost  property  on  land,  are  not  however,  within  the  grounds 
within  which  this  right  has  been  allowed  in  case  of  salvage  at 
sea."  This  doctrine  is  sustained  by  the  authorities.  {Hartford 
V.  Jones^  2  Salk,  654.)  This  case  is  more  fully  reported  in  1 
Ld.  Raym.  393.  {See  also  Hamilton  v.  Davis,  5  Burr.  2732; 
Baring  v.  Day,  8  East,  57  ;  Sutton  v.  Buck,  2  Taufit.  301 ; 
Whitaker  on  Lien,  24.)  Holmes  v.  Hard,  {Harper^s  S,  C. 
Rep,  133,)  is  in  point.  In  that  case  a  canal  boat  was  found 
wrecked,  and  the  finder  took  it  to  a  place  of  safety  and  repaired 
it ;  but  it  was  held  that  he  thereby  acquired  no  lien  for  salvage, 
and  an  action  of  trover  was  sustained  against  him  by  the  owner, 
without  payment  for  his  trouble  and  expenses. 

The  taking  care  of  goods  left  by  the  tide  upon  the  banks  of 
a  navigable  river,  communicating  with  the  sea,  gives  no  lien 
for  salvage.    In  Nicholson  v.  Chapman,  (2  Henry  Black.  264,) 
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a  quantity  of  timber  placed  in  a  dock  on  the  bank  of  a  navi* 
gable  river,  being  accidentally  loosened,  had  been  carried  by 
the  tide  to  a  considerable  distance,  and  left,  at  low  water,  upon 
a  towing  path.  A.,  finding  it  in  that  situation,  voluntarily 
conveyed  it  to  a  place  of  safety  beyond  the  reach  of  the  tide  at 
high  water.  It  was  held  that  A.  had  no  lien  on  the  timber  fw 
the  trouble  and  expense  in  the  carriage  of  it,  but  was  liable  to 
an  action  of  trover  for  not  delivering  it  up  to  the  owner  on  do<> 
mand ;  though  nothing  was  tendered  him  by  the  owner  by 
way  of  compensation.  But  the  court  intimated  an  (pinion  thati 
A.  might  maintain  an  action  against  the  owner,  for  a  compan*  | 
sation. 

In  this  case,  the  boat,  when  brought  ashore,  was  in  no  im* 
minent  danger,  nor  did  the  plaintiff  incur  any  hazard  in  what 
he  did.  The  propeity  was  not  derelict.  The  master  and  crew 
had  not  left  it  without  the  intention  of  returning  to  it.  On  the 
contrary,  the  owner  had  been  engaged  in  searching  for  tha 
property,  and  had  employed  persons  living  in  the  vicinity  to  fish 
for  it,  and  to  notify  him  if  it  should  be  found.  It  was  the  or- 
dinary case  of  the  finding  of  property ;  and  I  think  it  was  not 
under  such  circumstances  as  gave  the  plaintifif  any  lien  on  it 
(2  Kenfs  Com,  635.)  A  lien  on  property  found  can  only  be 
maintained  where  a  reward  has  been  offered  for  it.  (  Went* 
worth  V.  Day,  3  Met,  352.) 

Did  the  transaction  occur  at  sea  7  Waters  within  the  ebb  ' 
and  flow  of  the  tide  are  to  be  considered  the  sea.  Such  is  the 
legal  but  not  the  common  signification.  [Bauv.  Law  Die 
CtilpirCs  Rep.  526.  Angell  on  Tide  Waters,  44  to  49.  In 
re  Jefferson,  10  Wheat.  428.)  Yet  it  was  not  on  the  "  main 
sea,'^  or  the  ''high  seas."  That  part  of  the  sea  which  is  not 
within  the  body  of  a  county  is  considered  as  the  main  sea,  or 
ocean  ;  and  such  is  the  interpretation  of  the  words  ''  high  secu^ 
in  the  penal  code  of  the  United  States.  {Angell  on  THde  War 
ters,  4.  United  States  v.  Millberger,  5  Wheat.  76.)  The 
general  rule  is  that  such  parts  of  rivers,  arms,  and  creeks  of 
the  sea  are  deemed  to  be  within  the  bodies  of  counties,  where 
persons  can  see  from  one  side  to  the  other.    ( United  States  v. 
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QurMhf  6  Maaony  290.    HamiUan  v.  Frazerj  8tuarf$  Canada 
Bep.ier.    I  Bacon,  623.) 

Though  the  transaction  in  question  occurred  at  sea,  as  thus 
defined,  and  within  admiralty  jurisdiction,  {CHlpinfa  Rep. 
S26,)  yet  it  happened  within  the  limits  of  the  county  of  Greene^ 
and  not  upon  the  ^^high  aeaaJ'  The  case  of  Nicholson  v. 
Ckapman,  and  the  other  authorities  above  referred  to,  certainly 
fo  far  to  establish  the  doctrine  that  a  lien  for  salvage  can  only 
be  acquired  as  a  reward  for  hazards  incurred  in  rescuing  prop- 
erty from  the  perils  of  storms  and  tempests  upon  the  ocean, 
where 

^ Una Eurusqoe  Notusque  ruunt,  crebei  procellis  cf'.^ 

AfricuB,  et  vastos  volvunt  ad  litora  flucius ;"  /    ^ 

and  that  no  such  lien  exists  with  regard  to  goods  wrecked  upon 
a  navigable  river,  at  a  great  distance  from  the  main  sea. 
|.  There  is  certainly  good  reason  for  the  common  law  rule,  which 
makes  the  security  for  the  reward  depend  upon  the  extent  of 
danger  to  which  the  party  is  exposed  in  performing  the  service. 
We  are  not,  however,  without  some  statutory  regulations  on 
this  subject.  The  provisions  of  the  title  of  the  revised  statutes 
respecting  ^^  wrecks,'^  (1  R.  S.  690,)  are  fully  applicable  to  the 
eaae  we  are  considering.  They  give  to  the  owner  the  right  to 
lecover  all  wrecked  property  "  upon  payment  of  a  reasonable 
^  salvage  and  necessary  expenses."  It  is  made  the  duty  of  the 
ff  sheriff,  coroner,  and  wreckmasters  of  every  county  "  in  which 
f  any  wrecked  prq)erty  shall  be  found,  when  no  owner  or  other 
person  entitled  to  the  possession  of  such  property  shall  appear," 
to  take  possession  of  it,  and  to  keep  it  safely  to  answer  the 
claims  of  such  persons  as  may  thereafter  appear  entitled  thereto. 
By  the  26th  section^  every  person  taking  possession  of  any 
wrecked  property  is  required  to  deliver  it  to  the  sheriff,  or  one 
of  the  coroners  or  wreckmasters  of  the  county  where  the  same 
shall  be  found,  within  forty-eight  hours  after  the  same  shall 
have  been  taken  by  him,  or  have  come  to  his  possession ;  and 
a  &ilure  to  comply  with  this  requirement  subjects  the  offender 
to  a  forfeiture  of  treble  the  value  of  the  property,  to  the  owner, 
and  to  fine  and  imprisonment  for  a  misdemeanor. 
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The  lien  on  the  property,  for  salvage  and  expenses,  is  by  the 
12th  section,  given  only  to  the  officer  to  whom  the  property  is 
thus  delivered ;  who  is  authorized  to  detain  it  till  such  salvage 
and  expenses  shall  be  paid. 

The  property  in  question  was  clearly  a  wreck,  within  thm 
meaning  of  this  act.  It  was  found  within  the  limits  of  a  county, 
and  within  the  jurisdiction  of  the  state.  It  was  the  duty  of  the 
plaintiff  to  deUver  it  immediately  to  the  sheriff,  or  one  of  the 
coroners  or  wreckmasters  of  the  county  of  Greene,  who  alone 
had  the  right  to  detain  it  for  the  benefit  of  both  salvors  and 
owner.  The  statute  points  out  the  mode  in  which  the  amount 
of  salvage  and  expenses  shall  be  ascertained,  and  thus  regu- 
lates, justly  and  amicably,  the  very  point  that  was  in  difference 
between  these  parties  before  the  suit  was  commenced. 

The  plaintiff,  then,  had  no  lien  at  the  commencement  of  this 
suit.  If  he  obtained  one  by  salvage,  it  ceased  at  the  expiration  .] 
of  the  forty-eight  hours  within  which  he  was  required  to  place 
the  property  in  the  custody  of  the  officer.  No  one  but  jthe 
officer  could  hold  possession  by  virtue  of  such  lien,  after  that 
time.  We  are  not  entirely  without  precedent  and  authority  in 
the  construction  of  this  statute.  Similar  acts,  modifying  the 
provisions  of  the  common  law,  have  long  been  yi  force  in  Eng- 
land. {See  Wkitaker  an  Lien,  22,  and  note,  and  cases  there 
cited.)  The  plaintiff,  however,  may  not  be  remediless.  Unless 
he  has  forfeited  his  claim  by  his  neglect  to  comply  with  the 
statute,  he  may  look  to  the  defendant  personally,  for  compen- 
sation. (2  H,  Black.  264.  Harpei,  133.  1  Sumner,  207. 
/d.328.    TTarc,  332.    /d.  41.    Jrf.  477.) 

It  is  unnecessary  to  examine  the  other  questions  presented 
by  the  bill  of  exceptions.  There  must  be  a  new  tiial,  costs  to 
abide  the  event 


t 
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Same  Term.    Before  the  same  Justices, 
Blunt  vs.  Boyd. 

A  prenuM,  iiiA^«  by  A.  to  B.,  to  pay  a  debt  owing  by  the  latter  to  C. — B.  agreeing 
that  the  payment  ihall  be  ao  made,  in  order  to  diaeharge  a  debt  doe  from  him  to 
C. — ic  not  within  the  ftatute  of  frauds ;  and  need  not  be  in  writing,  to  be  valid. 

Where  a  promise  is  made  by  one  person  to  another,  for  the  benefit  of  a  third,  to 
enable  the  third  party  to  maintain  an  action  thereon,  it  u  necessary  there  should 
haTe  been  a  new  and  distinct  consideration  for  the  promise,  moving  to  the  defen- 
dant, either  from  the  plaintiff  or  the  party  indebted  to  the  plaintiff.    Harris,  J. 

In  cases  where  suits  have  been  brought  by  a  person  not  a  party  to  the  contract,  but 
for  whose  benefit  the  contract  was  made,  the  question  whether  the  defendant  had 
received  money  or  property,  as  a  consideration  for  the  promise,  faaa  in  general 
been  regarded  as  the  controlling  dreumstanee.    Per  Parker,  J. 

This  was  a  writ  of  error  to  the  mayor's  court  of  the  city  of 
Albany.  Boyd  sued  Blunt,  in  the  court  below^  in  assumpsit, 
and  declared  on  the  common  counts,  and  also  on  two  special 
counts.  The  defendant  pleaded  the  general  issue.  It  appeared 
in  evidence  that  John  D.  Rowley  commenced  working  for  the 
defendant,  as  a  carpenter,  in  May,  1845,  being  engaged  in 
building  a  barn  for  him;  and  that  he  continued  to  work  for 
the  defendant  until  February,  184&  On  the  23d  of  January, 
1846,  Rowley  was  indebted  to  the  plaintiff  for  the  balance  of  a 
bill  of  lumber  obtained  to  build  the  said  barn,  in  the  sum  of 
$87,18 ;  and  on  that  day  he  gave  to  the  plaintiff  a  draft  on  the 
defendant  in  the  words  and  figures  following : 

<<  Schodack  Landing. 
Mr.  J.  Blunt,  Dear  Sir,  Please  pay  J.  C.  Boyd  or  order  eighty 
■even  ^^'^  dollars  for  value  received  and  charge  the  same  to 
account  of  oVt  serv't, 
January  23,  1846.  John  D.  Rowley." 

«87tVV. 

The  defendant  refused  to  pay  or  accept  the  draft ;  saying 
that  he  did  not  know  that  he  owed  Rowley  the  amount  of  it 
Rowley  testified  that  in  February,  1846,  he  settled  with  the  de- 
fendant, and  that  the  defendant  owed  him,  at  that  time,  about 

ToL.  in.  27 
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one  hundred  and  fifty  dollars.  That  an  arrangement  was  then 
made  between  him  and  the  defendant  that  the  defendant 
should  pay  the  $87,18  ;  and  that  he  retained  that  amount  out 
of  what  he  owed  Rowley,  and  Rowley  took  the  defendant's  note 
for  the  balance.  Rowley  further  stated,  on  cross-examination, 
that  when  the  plaintiff  received  the  draft  he  applied  it  to  his 
credit.  Robert  H.  Pruyn  testified  that  in  the  summer  of  1846 
he  was  in  the  city  of  New- York  and  received  a  letter  from  the 
plaintiff  requesting  him  to  call  on  the  defendaat  and  see  him  in 
relation  to  the  payment  of  the  $87,  for  lumber  sold  to  Mr. 
Rowley ;  that  he  saw  the  defendant,  who  said  he  would  settle 
it  after  he  had  received  his  August  rents,  if  the  plaintiff  would 
deduct  $9,  for  unfinished  work ;  that  the  defendant  said  he 
would  pay  the  draft,  deducting  the  $9 ;  and  that  he,  Pruyn, 
told  the  defendant  he  would  advise  the  plaintiff  to  make  the 
deduction. 

The  defendant  moved  for  a  nonsuit,  which  was  denied,  and 
the  defendant  excepted.  The  court  charged  the  jury  that  the 
plaintiff  was  entitled  to  recover  the  $87,  less  the  $9 ;  to  which 
the  defendant  abo  excepted.  The  jury  found  a  verdict  for  the 
plaintiff,  for  $79,82. 

/.  F.  L.  Prutpij  for  the  plaintiff  in  error. 

W.  W.  Frothingham^  for  the  defendant  in  error. 

Parker,  J.  The  first  question  to  be  determined  in  this  case 
is,  whether  the  promise  made  by  Blunt  to  pay  the  debt  due  to 
the  plaintiff  from  Rowley  was  void  by  the  statute  of  frauds. 
The  statute  now  declares  every  special  promise  to  answer  for 
the  debt,  default,  or  miscarriage  of  another  person,  void,  unless 
such  agreement,  or  some  note  or  memorandum  thereof  express- 
ing the  consideration,  be  in  writing  and  subscribed  by  the  party 
to  be  charged  therewith.  In  the  recent  case  of  Barker  v.  Buck- 
ling (2  Denio,  46,)  Mr.  Justice  Jewett  has  reviewed,  with  great 
care  and  ability,  the  cases  bearing  upon  this  poinL  The  dis* 
tinction  is  there  fully  recognized  between  a  promise  to  pay  one'* 
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own  debt,  to  a  third  penon,  instead  of  paying  it  to  his  own 
creditor — ^the  latter  agreeing  that  the  payment  shall  be  so  made, 
in  order  to  discharge  his  debt  to  such  third  person — and  an 
agreement  to  pay  the  debt  of  another  person  to  the  creditor  of 
such  person,  upon  some  other  consideration.  The  first  was 
held  not  to  be  within  the  statute  of  frauds.  The  latter  was 
held  to  be  within  the  statute,  and  to  be  void ;  although  made 
upon  a  new  and  distinct  consideration  ;  unless  the  agreement 
was  in  writing  expressing  such  consideration. 

If  this  case  rested  alone  on  the  testimony  of  Mr.  Pruyn,  it 
would  be  clearly  within  the  statute  of  frauds ;  for  he  proves 
nothing  more  than  a  promise  made  to  the  plaintiff's  sigent,  to 
pay  the  debt  of  a  third  person,  without  consideration,  and  by 
parol.  Mr.  Pruyn  was  requested  to  call  on  the  defendant  in 
relation  to  the  payment  of  the  plaintiffs  demimdfor  lumber 
sold  to  Mr,  Rowley  ;  and  it  was  that  debt  which  the  defendant 
promised  he  would  pay,  on  a  certain  condition.  It  was  not  a 
promise  to  pay  to  the  plaintiff  the  debt  which  the  defendant 
owed  Rowley.  It  does  not  appear  that  any  such  promise  was 
ever  made  by  the  defendant  to  the  plaintiff,  or  to  his  agent 
Mr.  Pruyn  abo  testified  that  the  defendant  promised  to  pay 
the  draft,  deducting  the  $9.  It  will  not  be  claimed  that  this 
was  such  an  acceptance  of  the  draft  as  would  bind  the  defen- 
dant No  person  can  be  charged  as  acceptor,  unless  bis  ac- 
ceptance is  in  writing  and  signed  by  himself  or  his  agent 
(1 R.  S,  768.)  This  case,  then,  must  rest  upon  the  facts  that 
occurred  at  the  settlement  between  Rowley  and  the  defendant. 
It  was  then  found  that  the  defendant  owed  Rowley,  for  his 
labor,  $160,  and  the  defendant  gave  his  note  to  Rowley  for  all 
except  $87,  and  agreed  with  Rowley  to  pay  that  sum  to  the 
plaintiff.  Here  was  no  privity  of  contract  between  the  plaintiff 
and  the  defendant  No  new  consideration  passed  from  Rowley 
to  the  defendant  Rowley  left  $87  of  bis  demand  unpaid,  and 
the  defendant  promised  Rowley  he  would  pay  that  sum  to  the 
plaintiff.  In  Barker  v.  BtuJclin,  above  cited,  B.  being  indebted 
to  the  plaintiff  sold  property  to  the  defendant,  on  his  agreeing 
to  pay  the  price  of  it  to  the  plaindffi  on  account  of  his  demand 
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against  B.  And  it  was  held  that,  on  a  declaration  properly 
framed,  the  plaintiff  might  maintain  an  action  against  the  de- 
fendant on  such  promise.  The  defendant  had,  in  effect,  received 
money  from  B.  for  the  plaintiff's  use.  In  this  respect  that  case 
differed  widely  from  the  one  we  are  now  considering.  In  the 
latter,  there  was  no  new  and  distinct  consideration  for  the 
promise.  The  defendant  received  nothing  for  the  plaintiff's 
use.  He  had  previously  had  the  benefit  of  the  labor  of  Rowley, 
for  which  he  still  owed  him.  Rowley  gave  the  defendant  no 
receipt,  and  no  discharge  from  his  indebtedness.  He*  placed 
nothing  in  the  hands  of  the  defendant,  for  the  plaintiff.  If  he 
had  received  from  the  defendant  all  the  money  due  to  him,  and 
then  had  paid  back  to  the  defendant  $87,  for  the  plaintiff — the 
defendant  agreeing  to  pay  it  to  the  plaintiff — this  action, 
could  have  been  maintained.  And  such  payment  would  not 
have  been  a  mere  form.  It  would  have  changed  the  substan- 
tial rights  of  the  parties  to  the  contract.  It  would  have  dis- 
charged Rowley's  claim  against  the  defendant,  for  the  previous 
labdr,  which,  as  the  business  was  in  fact  transacted,  was  left 
unpaid. 

An  examination  of  the  conflicting  cases  in  which  suits  have 
been  brought  by  a  person  not  a  party  to  the  contract,  but  for 
whose  benefit  the  contract  was  made,  will  show  that  the  ques- 
tion whether  the  defendant  bad  received  money  or  property  as 
a  consideration  for  the  promise,  has  in  general  been  regarded 
as  the  controlling  circumstance.  These  cases  are  collected  and 
compared  in  Barker  v.  Bucklin.  In  Farley  v.  Cleveland^  (4 
Cowen's  Rep,  432,)  Moon  was  indebted  to  the  plaintiff  in  the 
sum  of  $100,  for  which  the  plaintiff  held  his  promissory  note. 
After  the  maturity  of  the  note  Moon  sold  and  delivered  to  the 
defendant,  Cleveland,  a  quantity  of  hay  worth  $150,  in  consid- 
eration of  which  Cleveland  promised  to  pay  the  amount  due  on 
Moon's  note.  The  plaintiff  was  nonsuited  in  the  common 
pleas,  on  the  ground  that  the  promise  was  void  within  the  stat- 
ute of  frauds,  but  the  supreme  court  reversed  the  judgment  of 
the  court  of  common  pleas.  In  giving  the  opinion.  Savage, 
Ch.  J.  said :  '<  In  all  these  cases,  founded  upon  a  new  and  ori- 
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ginal  conaideration  of  benefit  to  the  defendant  or  harm  to  the 
plaintiff  moving  to  the  party  making  the  promise,  either  from 
the  plaintiff  or  the  original  debtor,  the  subsisting  liability  of  the 
original  debtor  is  no  objection  to  the  recovery."  The  judgment 
of  the  supreme  court,  in  that  case,  was  afterwards  affirmed  in 
the  court  for  the  correction  of  errors.  {See  9  Cowen,  639.)  In 
Ellwood  V.  Monk,  (5  We7ul.  235,)  the  defendant  was  held 
liable  to  the  plaintiff  on  a  promise  he  had  made  to  J,  M.  to  pay 
his  debt  to  the  plaintiff,  upon  the  ground  that  the  defendant 
had  received  property  from  J.  M.  as  a  consideration  for  the 
promise. 

In  all  cases  there  must  be  a  new  and  distinct  consideration 
for  the  promise,  moving  to  the  defendant,  either  from  the  plain- 
tiff  or  from  the  party  indebted  to  the  plaintiff.  Such  a  consid- 
eration is  wanting  in  this  case.  Indeed  the  proof  shows  no 
consideration  for  the  promise  sought  to  be  enforced.  If  Boyd 
gave  credit  to  Rowley  for  the  amount  of  the  draft,  on  receiving 
it,  he  would  of  course  charge  it  to  him  again,  on  the  defendant's 
refusing  to  pay  or  accept  it,  or  else  avail  himself  of  Rowley's 
liability  on  the  draft.  There  was  never  any  discharge  of  the 
indebtedness  from  Rowley  to  Boyd,  nor  of  that  from  the  defen- 
dant to  Rowley. 

The  whole  case  rests  upon  a  naked  promise  from  the  defen- 
dant to  Rowley,  made  without  consideration,  that  he  would 
pay  to  the  plaintiff  a  debt  that  Rowley  owed  to  the  plaintiff. 
And  there  is  no  view  of  the  case  in  which  the  action  can  be 
sustained.  It  is  clearly  not  a  case  in  which  the  demand  of 
Rowley  can  be  assigned  to  the  plaintiff,  so  as  to  be  sued  in  his 
name. 

The  judgment  of  the  Albany  mayor's  court  must  therefore 
be  reversed,  with  costs. 

Watson,  J.  concurred. 

Harris,  J.  dissenting.  This  clearly  is  not  a  case  within 
the  statute  of  frauds.    The  question  is,  whether  Boyd  can 

maintain  an  action  upon  a  promise  made  to  Rowley  for  his 
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benefit,  the  consideration  for  such  promise  moving  from  Rowley, 
and  not  from  Boyd. 

A  writer  in  the  American  Jurist,  cited  in  Barker  v.  Bucklm, 
states  the  rule  in  very  explicit  terms.  "  It  is  now  well  settled, 
that,  in  general,  if  one  person  make  a  promise  to  another  for 
the  benefit  of  a  third,  the  third  may  maintain  an  action  upon 
it,  though  the  consideration  does  not  move  from  hifn^  If  the 
promise  of  Blunt  to  pay  the  debt  of  Rowley  to  his  creditor,  the 
now  defendant,  had  been  founded  upon  a  then  present  consid- 
eration moving  from  Rowley  to  Blunt,  then  it  is  not  denied  that 
this  action  would  be  maintainable.  Thus,  if  instead  of  allow- 
ing Blunt  to  retain  the  $87,  upon  his  promising  to  pay  the  debt 
specified,  he  had  received  the  amount  and  immediately  returned 
the  same  to  Blunt,  upon  his  promise  to  pay  the  same  to  the 
now  defendant,  then  this  action,  it  is  admitted,  could  have  been 
maintained.  But  I  am  entirely  unable  to  discover  any  founda- 
tion for  such  a  distinction,  either  in  principle  or  in  the  adjudged 
cases.  It  is  enough,  I  think,  that  the  promise  is  founded  on 
value  received,  and  that  value  may  as  well  consist  in  an  exist- 
ing indebtedness,  as  a  consideration  paid  at  the  time  of  making 
the  promise.  It  is  true,  the  liability  of  Rowley  to  Boyd  would 
still  exist,  but  it  has  been  repeatedly  held  that  the  continuance 
of  such  liability  of  the  original  debtor,  is  no  objection  to  a  re- 
covery in  such  a  case.  Any  consideration  which  would  have 
been  sufficient  to  sustain  the  promise,  if  it  had  been  to  pay 
Rowley  instead  of  his  creditor,  will  be  sufficient  to  sustain  the 
promise  to  pay  the  creditor. 

But  it  may  be  said  that  if  this  action  be  sustained.  Blunt 
may  be  subjected  to  a  double  liability :  it  is  clear,  however,  that 
the  payment  of  the  debt  to  Boyd,  would  be  an  available  defence 
against  an  action  by  Rowley.  Suppose  that  in  the  case  of 
Farley  v.  Cleveland^  Farley  had  chosen  to  bring  his  action 
against  Moon,  his  original  debtor,  can  it  be  doubted  that  Moon, 
being  obliged  to  pay  the  debt  to  Farley,  might  have  maintain- 
ed an  action  against  Cleveland  for  the  hay  ?  But  the  fact  that 
Cleveland  might  then  be  made  liable  to  Moon,  furnished  no 
answer  to  the  action  by  Farley,  on  his  promise  to  pay  the  debt 
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Nor  in  this  case  should  the  fact  that  Blunt  might,  upon  his 
fieiilure  to  pay,  according  to  bis  promise,  be  liable  to  Rowley, 
constitute  any  ground  of  objection  to  an  action  by  Boyd,  upon 
an  express  promise  to  pay  the  debt 

Judgment  reversed. 


Same  Team.    Before  the  same  Justices. 
Seaman  i;^.  Hogeboom  &  Harder. 

Where  land  ii  deecribed  as  boonded  by  monnmenU,  they  control  eoiiiiee  end 
diftences. 

Bat  where  a  deed  deecribed  the  land  conTeyed  as  coannenoing  at  a  known  monu- 
ment and  running  east  157  feet  io  a  slake  and  stones^  bat  at  the  time  the  deed  was 
executed  there  were  no  stake  and  stones  there,  the  same  having  been  entirely  re- 
moved some  years  before ;  Held  that  the  line  could  not  be  run  to  where  the  stake 
and  stones  formerly  stood,  but  that  the  next  calls  in  the  deed — ym  the  course  and 
distance — most  govern. 

Bdd  aho  that  it  was  not  a  case  of  latent  ambiguity  in  the  deed,  susceptible  of  parol 
explanation.  And  that  if  it  was  the  intention  of  the  parties  to  run  the  line  to 
where  a  stake  and  t^oTitM  formerly  stood ^  and  the  language  used  was  the  result  of 
mistake,  the  only  relief  of  the  parly  was  in  equity. 

This  was  an  action  of  ejectment,  tried  at  the  Rensselaer 
circuit  on  the  2d  day  of  May,  1845.  The  declaration  described 
the  premises  as  follows :  In  the  first  count  as  <^  a  certain  piece, 
parcel  or  lot  of  land  situate  in  the  village  of  Castleton,  in  the 
town  of  Schodack  in  the  county  of  Rensselaer  and  state  of 
New-Tork,  known  as  the  Schermerhom  brick  yard,  being  on 
the  north  side  of  the  south  road  running  east  from  the  village 
of  Castleton,  and  bounded  as  follows,  that  is  to  say :  Beginning 
at  the  southwest  comer  of  a  house  formerly  occupied  by  George 
Noyes,  and  now  occupied  as  a  stable,  and  running  thence  east 
XST  feet  to  a  stake  and  stones;  thence  in  a  northerly  course 
873  feet  to  a  stake  and  stones ;  thence  west  or  westwardly  one 
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hundred  and  fifty-four  feet ;  thence  one  hundred  and  fifty-one 
feet  to  the  place  of  beginning."  In  the  second  count  the  land 
was  described  as  <'  the  one  equal  undivided  moiety  or  half  part 
of  a  certain  other  piece  or  parcel  of  land  situate  in  the  village 
of  Castlelon,  in  the  town  of  Schodack  in  the  county  of  Rensse- 
laer and  state  of  New- York,  known  as  the  Schermerhorn  brick 
yard,  being  on  the  north  side  of  the  south  road  running  east- 
erly from  the  village  of  Castleton,  and  bounded  as  follows,  that 
IS  to  say :  Beginning  at  the  southwest  comer  of  a  house  form- 
erly occupied  by  George  Noyes,  and  now  occupied  as  a  stable, 
and  running  thence  easterly  one  hundred  and  fifty-seven  feet 
to  a  stake  and  stones  ;  and  thence  a  northerly  course  two  hun- 
dred and  seventy-three  feet  to  a  stake  and  stones ;  thence  one 
hundred  and  fifty-one  feet  to  the  place  of  beginning." 

The  plaintiff,  to  maintain  the  issue  on  his  part,  proved  and 
read  in  evidence  a  deed,  containing  covenants  of  warranty,  from 
Isaac  Eestlicke  to  George  Noyes,  dated  on  the  9th  June,  1812, 
recorded  in  the  Rensselaer  county  clerk's  ofSce,  of  "  all  and  sin- 
gular that  certain  piece  or  parcel  or  lot  of  land  situate  in  the 
village  of  Castleton,  in  the  town  of  Schodack,  and  bounded  as 
follows,  viz.  Beginning  at  the  southwest  comer  of  the  dwelling 
house  formerly  occupied  by  George  Noyes,  running  east  one 
hundred  and  fifty-seven  feet  to  a  stake  and  stones,.from  thence 
a  northwardly  course  two  hundred  and  seventy-three  feet  to  a 
stake  and  stones,  firom  thence  west  or  westwardly  one  hundred 
and  fifty-four  feet  to  a  stake  and  stones,  from  thence  one  hun- 
dred and  fifty-one  feet  to  the  place  of  beginning." 

The  plaintiff  then  produced  and  read  in  evidence  to  the  court 
and  jury  a  copy  of  a  judgment  record,  duly  certified  under  the 
hand  and  seal  of  the  clerk  of  this  court,  in  favor  of  Cornelius 
I.  Schermerhorn  and  John  I.  Schermerhom,  against  the  above 
named  George  Noyes,  filed  and  docketed  in  the  supreme  court 
of  this  state  on  the  14th  day  of  May,  1817,  for  $2400  debt,  and 
$14,44  damages  and  costs.  The  plaintiff  then  proved  a  sale 
of  all  the  right  and  title  of  George  Noyes  to  certain  premises 
described  as  follows :  '<  All  that  certain  piece  and  parcel  of  land 
mtuate,  lying  and  being  in  the  town  of  Sehodack,  county  of 
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ItansBelaer,  state  of  New- York,  bounded  as  follows :  Southerly 
by  the  highway,  northerly,  easterly,  and  westerly  by  lands  of 
Isaac  Eestlicke  deceased,  containing  one  and  one  half  acre,  be 
the  same  more  or. less.  Also  one  other  piece  or  parcel  situate 
in  said  town,  county  and  state,  bounded  as  follows :  Westerly 
by  the  North  river,  northerly  by  Jeremiah  Oage,  easterly  by  the 
highway,  south  by  PhoBbe  Stevens  deceased,  containing  one 
acre,  be  the  same  n^ore  or  less."  Which  sale  was  made  under 
an  execution  issued  on  the  above  judgment ;  and  the  plaintiff 
proved  and  read  in  evidence  the  sheriff's  deed  from  Michael  S. 
Yandercook,  sheriff  of  the  county  of  Rensselaer,  to  Cornelius  I. 
Schermerhorn  and  John  I.  Schermerhom,  dated  the  twenty- 
ninth  day  of  March,  1820,  reciting  the  above  judgment  and  exe- 
cution, of  the  premises  so  sold  under  said  execution. 

The  plaintiff  then  produced  and  read  in  evidence  an  assign- 
ment from  the  above  named  John  I.  Schermerhorn  to  John  L 
Kittle,  dated  the  15th  day  of  October,  1839,  duly  acknowledged 
and  recorded,  of  all  the  property,  both  real  and  personal,  of  the 
said  John  I.  Schernr^erhorn.  And  then  proved  and  read  in  evi- 
dence a  deed  from  the  said  John  I.  Kittle  to  the  plaintiff,  bear- 
ing date  the  16th  day  of  January,  1844,  of  premises  described 
as  follows,  viz.  ^'  All  and  singular  that  certain  piece,  or  parcel, 
or  lot  of  land  situate  in  the  village  of  Castleton  and  town  afore^ 
said,  and  bounded  as  follows,  viz.  Beginning  at  the  southwest 
corner  of  the  dwelling  house  formerly  occupied  by  George 
Noyes,  running  east  one  hundred  amd  fifty-seven  feet  to  a  stake 
and  stones,  from  thence  a  northwardly  course  two  hundred  and 
seventy-three  feet  to  a  stake  and  stones,  from  thence  west  or 
westwardly  one  hundred  and  fifty-four  feet  to  a  stake  and 
stones,  from  thence  one  hundred  apd  fifty-one  feet  to  the  place 
of  beginning." 

The  plaintiff  then  proved  that  a  part  of  the  premises  in  dis- 
pute, and  in  the  defendants'  possession,  were  included  within 
the  description  by  metes  and  bounds  as  given  in  the  deed  from 
Eestlicke  to  Noyes.  It  was  then  admitted  that  the  stake  and 
stones  had  been  removed  several  years  before  the  deed  from 
^ttle  to  Seaman  was  executed,  and  that  a  line  running  due 
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east  from  the  place  of  beginning  in  the  desoription  in  said  deed 
would  not  include  any  part  of  the  disputed  premises.  These 
&ct8  appearing,  the  defendant  moved  for  a  nonsuit,  on  the 
ground  that  as  there  was  no  monument  at  the  end  of  the  first 
course,  when  his  deed  was  executed,  the  plaintiff  was  bound  by 
the  course  and  distance  given  in  his  deed ;  and  as  the  course 
thus  run  would  exclude  the  premises  in  dispute,  the  plaintiff 
was  not  entitled  to  recover ;  of  which  opinion  was  the  circuit 
judge.  And  he  granted  the  motion  for  a  nonsuit,  on  that 
ground ;  and  the  counsel  for  the  plaintiff  excepted.  The  plain- 
tiff moved  for  a  new  trial. 

H.  O.  Wheaiony  for  the  plaintiff. 

D.  Buelj  Jun.  for  the  defendants. 

By  the  Court,  Paakea,  J.  The  law  is  well  settled  thai 
where  land  is  bounded  by  monuments,  they  control  courses  and 
distances ;  for  the  reason  that  they  are  the  most  material  and 
certain  objects.  {Jackson  v.  Wendell,  5  Wend.  146.  7  Wheat. 
7.  4  Paige,  212.  2  Cowen  ^  HUPs  Notes,  p.  1378,  1380, 
n.  942.)  The  deed  to  the  plaintiff  described  the  land  conveyed 
as  commencing  at  a  known  monument,  and  running  east  one 
hundred  and  Jiftf/seven  feet  to  a  stake  and  stones.  But  it  is 
conceded  that  when  this  deed  was  executed  there  were  no  stake 
and  stones  there.  The  surveyor  then,  in  tracing  the  line,  finds 
no  such  monument.  There  is  none  there ;  and  he  is  then  to 
look  at  the  next  calls  in  the  deed,  viz.  the  course  and  distance, 
and  be  governed  by  them.  The  deed  does  not  say  easterly^ 
but  east ;  and  there  being  no  monument,  the  line  must  be  run 
due  east,  which  excludes  the  premises  sought  to  be  recovered. 
(1  John.  Rep.  156.    3  Caines,  299.) 

It  does  not  help  the  plaintiff's  case  that  there  were,  some 
years  before  this  deed  was  executed,  a  stake  and  stones  lying 
easterly  of  the  starting  point.  There  was  not  a  vestige  of  such 
a  monument  when  this  deed  was  given.  The  deed  does  not 
run  to  where  a  stake  and  stones  "  formerly  stood."    The  parties 
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have  chosen  their  own  language,  and  describe  a  present  inon- 
umenty  which  it  is  conceded  does  not  exist,  and  cannot  of  course 
be  found.  If  it  was  the  intention  to  run  to  where  a  stake  and 
stones  formerly  stood,  and  if  the  language  employed  is  the  re- 
sult of  mistake,  the  only  relief  of  the  party  is  in  equity.  A 
court  of  law  must  decide  upon  the  rights  of  the  parties,  accord- 
ing to  the  strict  letter  of  the  instrument,  and  cannot  receive 
evidence  of  a  mistake  in  the  boundaries  described  in  a  deed. 
{Cameron  v.  Irwin,  5  BUI,  272.) 

If  there  had  been  a  stake  and  stones  there  when  the  deed 
was  executed,  it  would  make  no  difference  that  they  were  sub- 
sequently removed ;  for  the  party  would  be  at  liberty  to  prove 
by  parol  where  they  stood  at  the  time  of  the  conveyance.  If 
any  portion  of  the  monument  was  there  at  the  date  of  the  deed 
it  would  perhaps  be  suflScient ;  as,  if  a  line  terminated  at  a 
marked  tree,  the  stump  only  of  which  was  standing  at  the  exe* 
cution  of  the  deed.  But  where  there  is  no  part  nor  vestige  of 
a  monument,  the  same  having  been  removed  some  years  before, 
to  allow  the  line  to  be  run  to  where  one  "  formerly  stood" 
would  not  give  effect  to,  but  would  vary  the  language  of  the 
deed. 

In  this  case  it  does  not  appear,  even  by  parol  evidence,  that 
the  parties  intended  to  run  to  where  the  stake  and  stones  form- 
erly stood ;  nor  could  such  evidence  have  been  received  if  of- 
fered. The  court  cannot  certainly  say,  with  any  safety,  what 
was  the  intention  of  the  parties,  without  evidence  in  regard  to 
it.  This  difficulty  does  not  exist  in  equity,  where  a  bill  may 
be  filed  to  reform  or  correct  the  deed  according  to  the  actual 
purchase,  and  evidence  may  there  be  received  to  prove  what 
was  the  intention  and  understanding  of  the  parties. 

This  is  not  a  case  of  latent  ambiguity,  susceptible  of  parol 
explanation.  The  language  employed  is  clear  and  explicit 
A  monument  is  given  that  does  not  exist,  and  by  which  it  is  of 
course  impossible  to  locate  the  land.  And  effect  can  only  be 
given  to  the  deed  by  locating  the  premises  by  the  course  and 
distance. 

A  new  trial  aboold  tberefiire  be  denied. 
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Sam K  Term.    B%fw  iht  Mme  Jmtiem. 
Bakbr  vs,  Wilkins. 

WhavBi  in  an  action  for  dander,  the  plaintiff  i«  fally  informed  bj  the  notice  givea 
by  the  defendant,  of  the  facta  the  Utter  propoeea  to  prove,  on  the  trial,  soch  evi- 
dence, if  otherwise  proper,  will  not  be  excluded  merelj  because  the  notice  state* 
that  such  fiictB  will  be  proved  "  in  mitigation  of  damages  ;'*  instead  of  saying  m 
jiatificatwn* 

The  tfict  of  the  evidence  to  be  given  by  a  defendant,  on  the  trial  of  an  action  for 
slander,  is  a  matter  of  law  and  not  of  fact,  and  need  not  be  stated  in  the  deto* 
dant's  notice  of  special  matter,  abeompanying  a  plea  of  the  general  issue. 

This  was  an  action  for  slander.  The  declaration  set  forth 
the  actionable  words  complained  of;  among  which  were  the 
following :  '^  I  believe  it  is  a  state  prison  crime  for  a  man  to 
give  a  woman  medicine  to  procure  an  abortion.  Baker  has 
given  her  (said  Edith  Hill  meaning)  female  pills,  and  I  expect 
the  object  is  to  procure  abortion.  If  Mrs.  Hill  should  have  him 
taken  for  diseasing  her  and  giving  her  the  mediciue,  he  would 
have  a  hard  one." 

The  defendant  pleaded  the  general  issue,  and  gave  notice 
that  he  would  prove,  in  mitigation  ^f  damages^  that  before  the 
time,  d&c.  at,  Cct.  the  said  plaintiff  administered  to  said  Edith 
Hill,  then  being  pregnant,  certain  drugs,  substances,  and  medi- 
cines, and  among  other  things  a  certain  medicine  called  female 
pills,  for  the  purpose  and  with  the  intent  of  procuring  the  mis- 
carriage of  the  said  Edith  Hill,  d&c.  Also  that  the  said  plaintiff 
had  had  criminal  intercourse  with  the  said  Edith  Hill,  and 
communicated  to  her  the  venereal  disease.  The  cause  was 
tried  before  referees.  On  the  trial  the  plaintiff  proved  the 
speaking  of  the  words,  by  the  testimony  of  two  witnesses,  and 
rested.  The  defendant  then  called^  as  a  witness,  Edith  Hill; 
who  testified  that  she  lived  in  the  plaintiff's  family  about  seven 
months ;  that  she  left  there  about  the  1st  of  May,  1844 ;  that 
the  plaintiff  was  a  widower  at  the  time.  The  counsel  for  the 
defendant  then  offered  to. prove,  by  this  witness,  that  during 
the  time  she  lived  with  the  plaintiff  she  cohabited  with  him ; 
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that  she  became  pregnant  by  bim ;  that  be  had  communicated 
to  her  the  bad  disorder ;  and  that  for  the  purpose  of  procuring 
her  miscarriage,  or  abortion,  the  plaintiff  had  procured  and  ad- 
ministered to  her  female  pills ;  and  that  female  pills  are  a  well 
known  article  of  medicine,  whose  effect  is  to  procure  abortion. 
The  plaintiff's  counsel  objecting,  the  referees  excluded  the 
evidence  so  offered  to  be  given,  and  every  part  thereof;  and 
the  defendant's  counsel  excepted.  These  were  the  alleged 
errors  complained  of  by  the  defendant.  A  report  was  made  by 
the  referees  in  favor  of  the  plaintiff;  which  the  defendant  now 
moved  to  set  aside. 

H.  O.  Wheatofij  for  the  plaintiff. 

EL  Harris,  for  the  defendant. 

By  the  Court,  Parker,  J.  The  defendant  offered  to  prove 
the  truth  of  the  slanderous  words  alleged  in  the  declaration, 
which  evidence  was  rejected  by  the  referees.  It  is  now  argued 
that  this  evidence  was  inadmissible,  because  the  notice  stated 
that  such  facts  would  be  proved  ^'  in  mitigation  of  damages,'' 
not  in  justification,  I  do  not  think  this  is  a  sufficient  ground 
for  excluding  the  evidence.  The  plaintiff  was  fully  apprized, 
by  the  notice,  of  the  facts  the  defendant  proposed  to  prove. 
The  effect  of  such  evidence  was  a  matter  of  law,  and  not  of 
fact,  and  need  not  have  been  stated  in  the  notice.  The  plain- 
tiff could  not  have  been  prejudiced  by  the  words  in  the  notice 
above  quoted,  and  they  may  be  rejected  as  surplusage. 

The  facts  offered  to  be  proved  would  have  constituted  an 
entire  defence  to  a  part,  if  not  all,  of  the  words  spoken.  They 
would  have  established  the  existence  of  the  same  crime  imputed 
to  the  plaintiff.  I  see  no  good  reason  for  saying  that  the  words 
charged  imputed  a  felony,  and  that  the  facts  offered  to  be 
proved  amounted  only  to  a  misdemeanor.  The  offence  charged, 
as  described  by  the  defendant,  was  a  misdemeancNr,  (2  R,  & 
694,  i  20 ;)  and  the  opinion  expressed  by  him,  that  it  was  pun- 
ishable by  imprisonment  in  the  state  prison,  would  not  change 


222  CASES  IN  LAW  AND  SaUITT  [Jmrx  6 


Tylee  «.  Yatot. 


the  character  of  the  offence,  so  as  to  make  it  a  felony,  under 
the  statute.  (2  R,  S,  661,  §  9.)  The  defendant  understood  per- 
fectly the  nature  of  the  crime  charged  upon  the  plaintiff,  but 
not  the  kind  of  punishment  lo  be  inflicted  upon  the  offender. 

It  is  also  said  that  more  was  offered  to  be  proved  than  was 
set  forth  in  the  notice.  This  is  true.  But  it  is  equally  clear 
that  each  part  of  the  evidence  offered  was  objected  to  and 
excluded.  It  appears  by  the  case  that  the  referees  excluded 
the  evidence  offered,  "  and  every  part  thereof."  We  must  there- 
fore understand  that  each  part  of  the  evidence  was  separately 
offered,  objected  to,  and  excluded.  It  is  unnecessary  to  examine 
the  other  points  made  by  the  defendant. 

The  repoit  of  the  referees  must  be  set  aside,  and  a  new  trial 
granted.    Costs  to  abide  the  event 


New-York  General  Term,  June,  1848.     Shankland,  H. 

Cfray,  and  SUl^  Justices. 

Tylee  t?*.  Yates  and  others. 

A  puty  who  MM  his  ob]i{(a(ioi»  transferred  by  the  holder  to  a  bona  fide  porebaMr, 
for  a  valaable  oonsideration,  without  giving  notice  of  any  defence  or  set-off  which 
be  may  claim,  against  it,  is  Mtopped  from  Mtting  np  such  defence  or  Mtoff, 
against  the  purchaser. 

pMt-notH  iraued  by  banking  associations,  having  been  decided  to  be  absolutely 
void ;  Heldf  that  an  assignment  of  securitiM,  made  by  a  banking  association,  to 
trusteM,  M  a  collateral  security  for  the  payment  of  post-notM  inued  by  it,  was  also 
void,  and  transferred  no  title  to  the  araigneM. 

Where  a  debt  is  secured  by  an  instrument  of  a  higher  nature,  as  by  a  bond  and 
mortgage,  a  promissory  note  given  for  the  same  debt  is  void.  In  such  a  caM  th« 
remedy  is  upon  the  higher  security.  ^ 

Where  the  holders  of  a  mortgage  received  from  the  mortgagor  his  promissory  note 
tat  the  interest  due  on  the  mortgage,  and  afterwards  assigned  the  note,  to  a  third 
party,  who  brought  an  action  on  the  note,  and  the  holders  also  transferred  the 
bond  and  mortgage,  to  other  penons;  flUi,  that  the  plaintiff  was  bound  lo  piOT« 
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tfaftt  the  fom  Ibr  which  the  oote  wai  given  was  endoned  ae  paid,  upon  the  hood, 
or  reeerred  to  the  aesignorsj  when  the  bond  and  mortgage  were  aaeigned. 
An  agreement  to  pay  interest  upon  interest,  due  at  the  time  the  promise  is  made,  is 
not  usmioiis,  and  may  be  enforced. 

Error  to  the  superior  court  of  the  city  of  New-Tork.  The 
suit  was  brought  against  Tylee,  in  the  court  below,  on  a  uote 
dated  May  9, 1840,  made  by  him  to  the  North  American  Trust 
and  Banking  Company  (not  negotiable)  for  $2200,  payable 
three  months  after  date.  The  parties  stipulated,  that  "  no  ob- 
jection should  be  made  on  the  trial  to  the  right  of  the  plaintiffs 
to  prosecute  the  note  declared  on  in  their  own  names,  with  the 
like  effect  as  if  the  same  had  been  negotiable,  with  liberty  to 
the  defendant  to  make  any  set-off  to  the  same  that  he  could  if 
the  same  had  been  sued  in  the  name  of  the  president  of  the 
North  American  Trust  and  Banking  Company." 

It  appeared  on  the  trial  that,  previous  to  the  giving  of  the 
note,  the  company  held  the  bond  and  mortgage  of  the  plaintiff 
in  error,  which  had  been  given  for  its  stock,  conditioned  to  pay 
$60,000  with  interest,  payable  half  yearly,  and  dated  September 
26th,  1838.  The  note  was  given  for  a  half  year's  interest, 
which  had  accrued  upon  this  bond  and  mortgage,  and  $100 
for  interest  upon  the  interest.  In  December,  1840,  or  January, 
1841,  the  company  being  unable  to  meet  their  liabilities,  made 
a  loan  of  some  money ;  issuing  to  the  lenders  notes  in  the  fol- 
lowing form : 

"$500.  New- York,  December  16th,  1840. 

Thirteen  months  after  date.  The  North  American  Trust 
and  Banking  Company  promise  to  pay  at  their  Banking  House, 
to  the  order  of  Elam  H.  Gibbs,  for  value  received,  the  sum  of 
five  hundred  dollars,  with  interest  thereon  at  the  rate  of  seven 
per  c^nt  per  annum.  Thomas  G.  Talmaoe,  Pres't 

D.  E.  Ttlee,  Cash. 

(Endorsed)  Elam  H.  Gibbs." 

Pursuant  to  the  arrangement  under  which  the  loan  was  ob- 
the  company  made  an  assignment  of  certain  bonds, 
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mortgages,  notes,  &c.  (among  which  was  the  note  in  quesCion) 
to  the  defendants  in  error,  in  trust  to  secure  the  payment  of 
these  post-notes  and  the  interest,  and  legal  expenses  on  them. 
The  bond  and  mortgage  of  the  plaintiff  in  error  had,  before 
the  trial,  been  assigned  to  persons  not  parties  to  this  suit.  But 
it  did  not  appear  whether  it  was  transferred  before  or  after  the 
assignment  in  trust  to  the  defendants  in  error,  or  whether  the 
interest  for  which  the  note  was  given  was  endorsed  on  it,  or 
any  reservation  of  it  made  to  the  company.  The  plaintiff  in 
error  gave  evidence  tending  to  establish  a  claim  against  the 
company  which  would  be  a  set-off  against  the  note  in  their 
hands.  There  was  evidence  also  that  the  plaintiff  in  error 
subscribed  the  assignment  to  the  defendants  in  error,  as  a  wit- 
ness ;  and  other  testimony  tending  to  show  knowledge,  on  bis 
part,  that  his  note  was  included  in  the  schedule  of  property 
transferred  by  it;  and  that  he,  at  the  time,  gave  them  no 
notice  of  any  set-off  or  defence  against  the  note.  The  superior 
court  ruled  that  the  assignment  was  valid,  and  transferred  to 
the  defendants  in  error  a  good  title  to  the  note.  And  that  as  the 
plaintiff  in  error  neglected  to  give  notice  of  any  set-off,  or  de- 
fence, when  the  transfer  was  made,  he  was  estopped  from 
making  any  set-off,  or  setting  up  any  defence  that  existed  at 
the  time  of  the  transfer.  Some  other  points  were  made  on  the 
trial,  which  are  sufficiently  explained  in  the  opinion  <tf  the 
court  The  defendants  in  error  obtained  a  verdict  for  the 
amount  of  the  note  and  interest. 


Charles  Sanford,  for  the  plaintiff  in  error. 

W.  C.  NoyeSy  for  the  defendants  in  error. 

By  the  Courts  Sill,  J.  Various  exceptions  were  taken  to 
the  ruling  of  the  court  on  the  trial,  touching  the  admissibility 
of  testimony  offered  by  the  defendant  below,  to  establish  his 
set-off.  None  of  these  can  affect  the  questions  before  us ;  for  if 
the  set-off  was  erroneously  excluded,  the  judgment  must  for 
this  reason  be  reversed.    But  if  this  decision  was  right,  aa)!^ 
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error  in  admitting  or  excluding  testimony  affecting  merely 
Tylee's  claim  against  the  North  American  Trust  and  Bank- 
ing Company,  could  not  injure  him.  The  mass  of  testimony 
on  this  subject  should  have  been  excluded  from  the  bill  of 
exceptions. 

The  objection  that  the  note  is  usurious,  is  not  tenable.  One 
witness  says  that  one  hundred  dollars  of  it  is  made  up  of  in- 
terest upon  interest.  This  does  not  constitute  usury.  {KeUogg 
V.  Hickok,  1  Wend.  521.) 

The  defendants  in  error  insist  that,  by  the  stipulation,  the 
plaintiff  in  error  has  admitted  the  title  to  the  paper  to  be  in 
them,  and  has  precluded  himself  from  setting  up  any  defence 
to  it,  as  against  the  company.  While  on  the  other  side  it  is 
contended  that  the  effect  of  the  stipulation  is  to  admit  any 
defence  which  might  have  been  available  if  the  suit  had 
been  instituted  in  the  name  of  the  company  and  for  its 
benefit.  Both  parties  claim  too  much  under  this  stipula- 
tion. Evidently  the  object  in  obtaining  it  was  to  obviate  the 
error  committed  in  commencing  the  suit  on  paper  not  nego- 
tiable, in  the  name  of  the  assignees ;  and  a  fair  construction 
of  it  simply  places  the  parties  where  they  would  have  been,  had 
the  suit  been  brought  in  the  name  of  the  payee  named  in  the 
paper.     Their  substantial  rights  are  not  at  all  changed  by  it. 

The  paper  on  which  the  suit  was  brought  was  not  negotiable, 
and  was  due  at  the  time  of  the  transfer.  Conceding  that  the 
defendants  in  error  became  the  legal  owners  and  holders  for  a 
bona  fide  and  valuable  consideration,  still  the  plaintiff  in  error 
was  entitled  to  make  any  defence  to  it  which  existed  between 
him  and  the  company ;  unless  he  has  by  some  act  or  omission 
estopped  himself  from  doing  so.  A  party  who  sees  his  obliga- 
tion transferred  to  a  bona  fide  purchaser  for  a  valuable  conside- 
ration, without  giving  notice  of  any  defence  or  set-off  which  he 
may  claim  against  it,  is  estopped  from  setting  up  any  against 
such  purchaser.  ( Watson  v.  McLaren^  19  Wend.  567,  Foster 
V.  Newland,  17  Id.  94.  Petrie  v.  Feeter^  Id.  172.)  It  may  be 
well  doubted  whether  the  testimony  in  this  case  tending  to 
show  that  Tylee  knew  his  note  was  included  in  the  schedule 
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of  claims  transferred,  was  of  that  conclusive  character  which 
deprive  him  of  the  right  of  submitting  that  question  to  the 
jury.  This  point,  however,  seems  not  to  have  been  nKule ;  but 
the  ground  t$^ken  was  that  cognizance  of  the  transfer  at 
the  time,  and  omission  to  give  notice  of  his  rights,  did  not 
amount  to  an  estoppel.  Upon  the  question  thus  presented  the 
ruling  of  the  court  below  was  right,  and  the  exception  cannot 
be  sustained.  This  leads  us  to  an  inquiry  into  the  title  of  the 
defendants  in  error  to  the  note. 

The  post-notes  were  absolutely  void.  This  is  not  a  questi<»i 
open  for  discussion  in  this  court.  {Swift  v.  Beers,  3  Denio,  70.) 
By  the  same  case  a  persancU  collateral  security  for  the  pay- 
ment of  such  paper  is  also  declared  void.  It  partakes  of  the 
nature  of  the  original  illegal  transaction,  and  falls  with  it 
There  can  be  no  distinction  made  in  principle  between  the  case 
cited  and  the  one  at  bar.  Whether  the  collateral  security  is  in 
the  shape  of  a  personal  liability  or  of  assigned  property,  the 
object  being  in  each  case  to  effectuate  an  illegal  purpose,  can 
make  no  difference.  The  iUegality  attaches  alike  to  the 
promise  and  to  the  assignn^ent.  It  is  said,  although  the  notes 
are  void,  the  loan  to  the  copapany  was  lawful,  and  that  the 
assignment  may  be  sustained  ^s  security  for  the  repayment  of 
the  money.  And  Pratt  v.  Adams,  (7  Paige,  616,}  is  cited  to 
sustain  this  position.  The  authority  does  not  meet  the  case. 
It  was  there  held  that  a  creditor  who  claimed  under  an  assign- 
ment, and  whose  debt  was  preferred  by  it,  was  not  in  a  position 
to  attack  the  debt  of  another  creditor  who  was  provided  for, 
and  placed  by  his  side,  by  the  same  instrument.  And  lest  some 
inference  should  be  drawn  from  that  decision  not  intended,  the 
chancellor  intimates  that  an  assignment  made  to  secure  a 
usurious  debt,  would  be  held  void  in  favor  of  a  creditor  claim- 
ing  nothing  under  it.  As  the  defendant  below  claims  nothing 
under  the  assignment,  this  case  is  not  brought  within  the  scope 
of  the  authority  cited.  The  deed  of  assignment  itself,  also,  it 
wholly  inconsistent  with  any  such  position.  We  are  to  look 
to  that  to  ascertain  the  object  and  design  of  placing  the  property 
in  the  hands  of  these  trustees.    After  reciting  the  issuing  ik 
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the  postrDoies,  imd  that  the  company  was  ''  demrous  in  addition 
to  the  promises  &Mained  in  the  said  notes  or  obligations^  to 
afford  tMb^respectivB  holders  of  the  said  notes  or  obligations 
a  special  indemnity  or  pledgi^  for  the  payment  thereof  and  tha 
interest  to  accrue,"  the  deed  of  assignment  undertakes  to 
assign  the  property  specified  in  the  schedule  annexed  to.it, 
*^for  the  purpose  aforesaid"  And  the  trustees  agree  to  re- 
ceive and  hold  the  same  '<  until  th^  whole  of  the  said  notes  or 
obligations  shall  be  fully  paid."  And  that  the  assigned  prop* 
«rty  shall  be  so  held  ''in  trust  for  the  holders, /or  the  time 
beingy  of  the  said  notes  or  obligations  of  the  said  North  Ameri- 
can Trust  and  Banking  Company,  respectively,  according  to 
the  amount  held  by  each  individual  respectively." 

The  deed  of  assignment  recites  the  contemplated  issuing  of 
post-notes  simultaneously  with  its  execution,  but  contains  no 
reference  to  any  loan  of  money.  The  assigned  property  is  to 
be  held,  not  to  secure  the  payment  of  any  loan,  or  as  collateral 
to  any  indebtedness  arising  out  of  a  loan,  but  is  expressly  to 
secure  the  payment  of  the  notes  to  the  persons  who  may  be  the 
holders  thereof  for  the  time  being ;  and  is  in  terms  collateral  to 
the  promises  contained  in  these  illegal  and  Void  instruments. 
The  trust  deed  can  mean  nothing  else.  It  is  neither  equivocal, 
ambiguous  nor  uncertain ;  and  it  ought  not  to  be  ne<$essary,  at 
this  late  day,  to  reassert  the  principle  that  a  party^  in  a  court  of 
law,  cannot  be  permitted  to  assert  that  a  written  instrument 
under  which  he  claims  means  one  thing  and  reads  another* 

If  parol  testimony  were  admissible  to  explain  and  modify  the 
terms  and  provisions  of  the  assignment,  it  would  not  aid  the 
defendants  in  error.  Admitting  it  to  be  lawful  for  the  company 
to  make  loans  and  secure  the  repayment  thereof  by  assignment 
of  their  property,  still  the  transaction  must  be  carried  out  in  a 
legal  way.  They  have  done  what  the  statute  plainly  forbids ; 
and  it  is  no  answer  to  say  that  the  result  intended  was  lawful. 
Intentions  which  the  law  sanctions  can  be  carried  out  only  by 
lawful  means*  Here  all  the  mischiefs  to  the  public  and  to  the 
parties,  follow  from  the  transaction  as  necessarily  and  directly 
ta  though  the  object  had  been  what  these  acts  import    With 
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their  secret  designs  we  have  nothing  to  do.  Their  acts  con- 
clude them  here.  Any  other  view  of  the  case  would  render 
the  statute  useless  and  dead.  The  assignment  wa^Void,  and 
under  it  no  title  whatever  was  obtained  to  the  note  upon  which 
the  suit  was  brought ;  and  for  the  purposes  of  this  case  it  must 
be  regarded  as  the  property  of  the  company. 

The  plaintiffs  below  also  insist  that  Tylee  was  a  party  to 
the  illegal  transfer,  and  is  therefore  estopped  from  setting  up  its 
illegality.  If  he  were  a  party,  which  is  not  the  fact,  it  would 
not  work  such  a  result  against  him.  A  court  will  leave  parties 
to  an  illegal  transaction  where  it  finds  them,  withholding  from 
both  its  aid  in  enforcing  it — ^yet  it  will  not  prevent  either  from 
setting  up  as  a  defence  the  unlawfulness  of  a  contract  when  it  is 
sought  to  enforce  it  against  him.  Tylee  may  therefore  show 
the  unlawfulness  of  the  assignment,  in  a  suit  against  him,  when 
the  plaintiff  claims  under  it,  although  an  application  on  his 
part  (were  he  a  party  to  it)  to  be  relieved  from  its  effect,  would 
not  be  heard. 

It  is  urged  by  the  plaintiff  in  error  that  inasmuch  as  the  suit 
was  brought  by  parties  having  no  title  to  the  note,  it  not  ap- 
pearing that  it  was  for  the  benefit  or  with  the  assent  of  the 
legal  owner,  for  this  reason  the  judgment  must  be  reversed. 
This  point  was  not  directly  passed  upon  at  the  trial,  and  no 
exception  upon  it  is  presented  here,  and  hence  it  is  not  before 
us.  We  are  therefore  to  treat  the  case  as  though  the  suit  were 
brought  by  the  company  for  its  own  benefit ;  and  in  that  view 
it  will  be  now  examined. 

Had  the  note  been  for  ^2100  only,  one  half  year's  interest  on 
the  bond  and  mortgage  of  the  plaintiff  in  error,  there  could 
have  been  no  recovery  upon  it,  as  the  case  now  stands.  It 
would  have  been  merely  a  parol  collateral  promise  to  the  com- 
pany to  pay  a  debt  for  which  they  held  Tylee's  bond,  and  could 
not  have  been  enforced.  The  remedy  would  have  been  upon 
the  higher  security.  {Miller  v.  Watson,  5  Cowen,  195.)  Be- 
sides, the  bond  and  mortgage  had  been  transferred ;  and  to 
enable  the  company  to  recover,  it  must  at  least  appear  that  the 
sum  for  which  the  note  was  given  was  endorsed  as  paid  upon 


laia]  IN  THE  SUPREME  COURT.  229 


Id  the  mtUer  of  Marty. 


the  bond,  or  reserved  to  the  company  when  the  bond  and  mort- 
gage were  transferred.  The  burden  of  proving  this  was  on  th^ 
plain liffs  below.  {Gilleit  v.  Campbell,  1  Denio,  620.)  The 
absence  of  this  proof  is  fatal  to  the  judgment.  It  seems  an 
agreement  to  pay  interest  upon  interest,  due  at  the  time  the 
promise  is  made,  may  be  enforced,  and  a  claim  was  therefore 
established  to  the  amount  of  the  compounded  interest  included 
in  the  note.  The  view  taken  of  the  case  of  course  entitles  the 
defendant  below  to  have  also  his  set-off  allowed. 

The  judgment  must  be  reversed,  and  a  new  trial  had  in  the 
superior  court 


Same  Term.    Before  the  same  Justices, 
In  the  matter  of  Francisco  Marty. 

After  an  attachment  has  been  regularly  issued  against  a  non-resident  debtor,  it  can- 
not be  discharged  by  the  ofncer  who  granted  the  same,  except  in  one  of  the  cases 
prescribed  by  the  statute.  He  has  no  power  to  make  an  order  superseding  the 
attachment,  upon  affidavits  contradicting  the  fact  of  the  creditor's  residence. 

Neither  has  the  supreme  court  power  to  supersede  an  attachment,  except  upon  the 
return  of  the  officer  who  granted  the  same,  to  a  certiorari  directed  to  him. 

An  Application  to  the  officer  issuing  an  attachment,  for  a  supersedeas  thereof,  being 
unauthorized,  it  seems  affidavits  lead  upon  that  application  are  not  a  part  of  the 
proceedings  before  him,  and  therefore  do  no!  constitute  a  part  of  the  return  made 
by  him  to  a  certiorari,  and  cannot  be  regarded  as  before  the  court  issuing  the 
certiorari. 

An  attachment  may  be  issued  agunst  a  non-resident  debtor,  upon  an  unliquidated 
debt. 

An  attachment  was  issued  against  Marty,  on  the  application 
of  Yalteliina.  It  appeared  from  the  petition,  that  the  creditor 
was  a  resident  of  the  city  of  New- York,  but  the  debt  was  con- 
tracted out  of  this  state.  After  the  attachment  was  issued, 
Marty  applied  to  the  judge  who  issued  it,  for  a  supersedeas, 
upon  the  ground  that  Yalteliina  was  not  a  resident  of  this  state; 
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and  be  read  affidavits,  which  he  claimed  established  this  fitct 
The  motion  was  denied^  and  the  proceedings  were  removed  into 
this  court  by  certiorari.  The  decisicm  of  the  judge  refusing  a 
supersedeas  was  affifmed  in  this  court  at  a  special  term;  {se^ 
2  Barb.  Sup.  Court  Rep.  436,  8.  G,)  and  the  cause  cam0 
before  the  court  on  an  order  for  a  rehearing^ 

A.  D.  Logan,  for  the  motion. 

R.  Efnanett,  for  the  creditor j 

By  the  Courts  Sill^  J.  The  refusal  of  the  supersedeas  hj 
the  officer  who  granted  the  attachment  was  clearlj  right.  He 
could  exercise  no  powers  except  those  e^Kpressly  conferred  by 
the  statute.  And  after  the  attachment  had  regularly  issaed,  it 
could  not  be  discharged  by  him,  Except  iti  one  of  the  cases  pre^ 
scribed  by  the  statute.  Authority  to  make  an  order  superset 
ding  the  attachment,  upon  affidavits  contradicting  the  fact  of 
the  creditor's  residence,  is  not  found  in  the  act  authorizing  this 
proceeding.  It  is  claimed  that  the  power  is  conferred  on  this 
court,  and  that  we  should  treat  this  motion  as  an  original  ap^ 
plication  made  here.  (2  R.  S,  14,  §  70.)  This  section  author- 
izes the  court,  upon  an  examination  of  the  return,  or  the  report 
of  the  officer,  to  correct  any  errors  therein,  or  to  make  such 
other  order  as  shall  seem  just,  and  to  remit  the  proceedings  to 
the  officer  who  issued  the  attachment.  Without  a  return  to  a 
certiorari,  or  a  report,  this  court  has  no  jurisdiction  of  the  mat 
ter.  [Matter  of  Crilberty  7  Wend.  490.)  Any  order,  therefore 
which  we  make  must  be  founded  on  the  return  of  the  officer  tc 
the  certiorari  issued  in  this  case.  The  application  to  the  officei 
who  issued  the  warrant  for  a  supersedeas,  befing  unauthorized 
by  the  statute,  it  may  well  be  doubted  whether  the  affidavits 
made  and  read  on  that  motion,  are  legitimately  a  part  of  the 
proceedings  before  him.  And  if  not,  they  constitute  no  part  of 
the  return,  and  cannot  be  regarded  as  before  us.  Waiting  this 
question,  however,  I  think  the  affidavits  on  the  part  of  thef 
debtor  do  not  necessarily  conflict  withthe  creditor's  proof  of 
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It  appears,  by  the  petition,  that  the  applieant  is  a 
foreigner  hy  birth ;  that  he  has  made  a  declaration  of  his  in- 
tention to  become  a  citizen  of  the  United  States,  and  is  now  a 
resident  of  the  city  of  New- York.  The  debtor's  affidavits  con- 
tain much  irrelevant  matter  which  should  not  have  been  in 
them ;  and  what  they  contain  bearing  directly  upon  the  point 
he  seeks  to  establish,  is  stated  upon  information  and  belief. 
But  if  positively  sworn  to,  and  true,  they  do  not  necessarily 
prove  the  creditor's  non-residence^  The  facts  are  consistent 
with  his  being  a  resident,  in  the  view  of  the  law,  of  the  city  of 
Nev^-York.  What  remedy  the  debtor  would  have  were  he 
able  to  establish  the  non-residence  of  Yaltellina,  or  whether  he 
would  have  any  that  might  arrest  these  proceedings,  I  do  not 
propose  to  inquire. 

The  point  that  the  attachment  was  unauthorized  because 
the  debt  is  unliquidated,  is  not  tenable.  The  order  at  special 
term  must  be  affirmed  with  costs^ 

The  opinion  of  the  justice  who  decided  the  case  at  the  special 
term,  was  read  on  the  argument ;  from  which  it  appears  that 
he  placed  bis  decision  upon  the  ground  that  the  attachment 
might  issue  although  the  creditor  were  a  non-resident  and  the 
debt  was  contracted  out  of  this  state.  I  cannot,  concur  in  this 
construction  of  the  statute.  After  a  careful  examination  of  all 
the  cases  cited  by  him,  and  comparing  the  present  statute  with 
those  of  1801  and  1813,  and  referring  to  the  various  decisions 
of  the  courts  giving  them  a  construction,  I  am  fully  satisfied 
that  to  authorize  the  issuing  of  an  attachment,  either  the  claim 
must  have  arisen  in  this  state,  or  the  applicant  must  reside  here. 
This  question  is  not  involved  in  the  vievr  I  have  taken  of  the 
case  before  us,  and  therefore  I  do  not  propose  to  discuss  it.  It 
Is  referred  to  merely  for  the  purpose  of  expressing  my  non-con- 
currence in  the  legal  position  laid  down  at  the  special  term. 

Qriief  .^ijade  4t  Ibt  special  term  affirmed,  with  costs. 
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Same  Term.     Before  the  same  Justices, 
Garcie  vs,  Sheldon  and  others. 

It » im^Ur  to  grant  affirmative  relief  to  a  party  oppoaing  a  motion,  upon  mattefli 
appearing  in  the  opposing  ^pers,  which  the  moving  party  hai  had  no  opportunity 
to  answer. 

An  opposing  party  is  sometimes  allowed  to  amend  a  defect  in  his  proceedings,  with- 
out being  put  to  a  motion,  on  his  part  But  this  is  allowed  only  in  cases  where 
the  court  can  see,  from  the  nature  of  the  case,  that  no  valid  objection  can  bo  made  to 

*  the  amendment  in  case  a  motion  is  specifically  made  far  that  purpose.    Per  Sill,  J. 

The  justices  of  the  supreme  court  possess  the  same  powers  at  chambers,  in  ^equity 
cases,  and  can  make  the  same  orders  there  that  the  chancellor  could  make,  out  of 
term ;  unless  restricted  by  the  rules  of  the  supreme  court 

The  rules  of  the  late  court  of  chancery,  and  of  the  supreme  court,  require  a  clause  to 
be  inserted  in  the  condition  of  an  injunction  bond,  consenting  that  the  defendant's 
damages  shall  be  summarily  ascertained,  upon  a  reference.  And  without  such  a 
clause  in  the  injunction  bond  the  court  has  no  jurisdiction  to  direct  a  reference  for 
that  purpose. 

Proceeding  upon  a  reference  is  a  waiver  of  all  objections  to  the  order  of  reference  on 
the  ground  of  irregularity ;  but  not  of  the  objection  that  the  court  had  no  jurisdio* 
tion  to  make  the  order.    That  objection  may  be  raised  at  any  time. 

In  EauiTY.  An  injunction  was  obtained  on  the  filing  of 
the  bill  in  this  cause.  The  plaintiff  gave  a  bond,  with  the 
usual  condition,  except  that  the  clause  authorizing  a  reference 
to  a  master  to  ascertain  the  damages  which  might  be  occasion* 
ed  by  the  issuing  of  the  injunction,  required  by  the  31st  rule  of 
the  late  court  of  chancery,  was  omitted.  The  plaintiff's  bill 
was  finally  dismissed,  and  a  motion  was  made  by  the  defen- 
dants,  before  a  justice  of  this  court  at  chambers,  for  a  reference 
to  ascertain  their  damages.  An  order  was  made  accordingly, 
on  the  29th  day  of  July,  1847,  whicli  was  drawn  up  and  en- 
tered with  the  clerk  as  an  order  of  the  court.  Amotion  was 
made  afterwards,  by  the  plaintiff,  at  a  special  term  of  this  court, 
to  set  aside  the  order,  which  was  opposed  on  the  ground,  among 
others,  that  it  had  been  parlially  executed,  and  much  time 
spent  and  expense  incurred  on  the  reference.  Upon  this  mo- 
tion, the  court,  at  special  term,  made  an  order  reciting  the  one 
made  at  chambers,  and  then  proceeding  as  follows :  ^'  And  the 
court  now  decreeing  that  such  order  was  unadvisedly  granted 
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under  the  present  practice  of  the  court,  but  it  appearing  that 
the  parties  interested  in  said  order  had  fully  acted  under  it  by 
attending  for  a  length  of  time,  without  objection,  before  the 
referee  therein  named,  and  that  much  testimony  has  been  taken 
and  great  expense  incurred  on  such  reference,  it  is  now  ordered, 
the  counsel  for  the  respective  parties  having  been  heard,  that 
the  same  order  be  now  entered  in  said  cause  nunc  pro  tunc ; 
and  that  said  order  and  all  proceedings  which  have  been  had 
under  the  same  be  of  the  same  effect  and  vahdity  as  if  the  said 
order  had  been  made  in  open  court." 

The  case  came  here  upon  an  order  for  a  rehearing  of  the 
motion  made  at  the  special  term. 

H,  P.  Hastings  ^  Peter  Y.  Cutler,  for  the  plaintiff.  The 
first  order  was  irregular.  The  justice  had  no  power  to  make  it 
at  chambers.  So  the  court,  at  the  special  term,  decided,  but 
granted  the  defendants  affirmative  relief  upon  facts  stated  in 
their  opposing  affidavits,  which  the  plaintiff  had  no  opportunity 
to  controvert.  A  party  opposing  a  motion  cannot  have  relief 
upon  facts  presented  by  him,  which  the  other  party  has  had  no 
opportunity  to  contradict  or  explain.  The  condition  of  the 
bond  contained  no  provision  for  a  reference.  The  court,  for  this 
reason,  had  no  power  to  make  the  order. 

A.  L.  Jordan,  for  the  defendant.  The  rule  of  the  late  court 
of  chancery  did  not  contemplate  the  insertion  of  a  provision  for 
a  reference,  in  the  condition  of  the  bond.  The  rule  intended 
merely  to  direct  the  manner  in  which  the  damages  should  be 
assessed  upon  a  bond  given  to  obtain  an  injunction.  The  plain* 
tiff,  by  coming  into  the  court  of  chancery  and  obtaining  its  ex-^ 
traordinary  process  of  injunction,  submitted  to  its  jurisdiction 
and  consented  to  be  governed  by  its  rules.  This  gave  the  court 
jurisdiction  to  make  the  order.  Ascertaining  the  defendants' 
damages  occasioned  by  the  injunction  is  an  incident  to  the  ori* 
ginal  suit,  and  is  therefore  under  the  control  of  the  court  By 
proceeding  with  the  reference,  the  plaintiff  waived  all  objectiooi 
to  the  order  of  reference. 

Vol.  Ill,  30 
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By  the  Courts  Sill,  J.  It  is  irregular  to  graat  affirmative 
relief  to  a  party  opposing  a  motion,  upon  matters  appearing  in 
the  opposing  papers  which  the  moving  party  has  had  no 
opportunity  to  answer.  An  opposing  party  is  sometimes  al- 
lowed to  amend  a  defect  in  his  proceedings  without  putting 
him  to  a  motion  on  his  part.  But  this  is  allowed  only  in  cases 
when  the  court  c^n  see,  from  the  nature  of  the  case,  that  no 
valid  objection  can  be  made  to  the  amendment,  in  case  a  mo- 
tion is  specifically  n^ade  for  that  purpose.  Had  the  original 
order  been  void  for  want  of  power  to  make  it  at  chambers,  we 
could  not  have  sustained  the  order  made  at  the  special  term, 
even  though  the  power  to  make  an  order  of  reference  then  were 
conceded.  The  justices  of  this  court  possess  the  same  powers 
at  chambers,  in  equity  cases,  and  can  make  the  same  orders 
there  that  the  chancellor  could  make  out  of  term,  unless  re- 
stricted by  the  rules  of  the  present  court.  The  court  of  chan- 
cery, and  the  equity  side  of  this  court  is  always  open.  And  an 
interlocutory  order,  made  by  the  chancellor  at  chambers,  if 
drawn  up  and  entered  in  the  minutes  by  a  clerk  or  register,  as 
an  order  of  the  court,  was  not  irregqlar.  (6  Paige^  371.)  The 
same  practice  is  allowed  on  the  equity  side  of  this  court,  where 
it  does  not  conflict  with  the  147th  rule.  This  rule  prohibits  it, 
except  in  cases  of  emergency,  and  upon  special  leave  obtained. 
Whether  such  emergency  exists,  is  a  question  directed  to  the 
discretion  of  the  justice  to  whom  the  application  is  made ;  and 
we  think  we  are  to  assume  frqm  the  fact  that  the  order  was 
made  that  the  emergency  was  established  to  his  satisfaction, 
and  the  leave  obtained.  The  original  order  was  not  in  our 
opinion  irregular.  If  the  practice  had  been  incorrect,  proceed* 
ing  under  the  order  without  qbjection  would  have  been  a  waiver 
of  all  matters  of  irregularity  merely ;  and  in  either  view  of  the 
case  the  decision  at  the  special  term  should  have  been  a  simple 
denial  of  the  motion.  As  this  was  the  effect  of  the  decision,  the 
particular  form  and  provisions  of  the  rule  did  not  prejudice  the 
plaintiff;  and  they  furnish  no  reason  for  reversing  it  We  have 
proceeded  thus  far  upon  the  assumption  that  the  court  has 
power  to  order  a  reference  to  ascertain  the  defendants'  dam- 
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ages,  by  reason  of  granting  the  injunction  in  the  present  case. 
We  are  of  the  opinion,  however,  that  the  rules  of  the  court  of 
chancery,  and  of  the  present  court,  require  a  clause  to  be  inserted 
in  the  condition  of  the  bond  itself,  consenting  that  the  damages 
shall  be  summarily  ascertained  upon  a  reference.  Without  in- 
quiring what  power  is  conferred  by  inserting  the  clause,  clearly 
without  it  the  court  have  no  jurisdiction  to  direct  such  a  pro- 
ceeding. We  are  not  aware  that  such  practice  has  ever  been 
pursued,  or  the  right  to  it  been  claimed,  when  the  clause  was 
omitted.  Had  the  object  of  the  rtile  been  such  as  the  defen- 
dants' counsel  contends,  it  would  not  change  our  views  of  the 
case ;  for  we  deny  the  power  of  the  court  to  substitute  by  rule 
a  summary  proceeding  of  its  own  in  the  place  of  the  admitted 
common  law  remedy  upon  obligations  of  this  description.  The 
rights  and  liabilities  of  the  parties  under  the  bond  are  cogniza- 
ble in  courts  of  common  law,  and  the  plaintiff  and  his  sureties 
are  entitled  to  have  them  determined  in,  and  according  to 
the  rules  and  practice  of  those  courts. 

The  fact  that  the  bond  has  grown  out  of  a  suit  in  equity 
makes  no  difference.  It  is  the  character  of  the  obligation  and 
the  remedies  claimed  Upon  itj  and  not  the  circumstances  out 
of  which  it  originated^  which  must  dc^termine  the  question  of 
jurisdiction  and  the  touri  in  which  redress  is  to  be  sought. 

It  is  difficult  to  pereeire  how  the  plaintiff  forfeited  his  right 
to  have  this  bond  prosecuted  in  a  court  of  law  (if  at  all)  by  in- 
stituting the  original  suit  in  equity.  He  of  course  submitted  to 
the  jurisdiction  of  that  court  all  questions  arising  directly  in 
that  suit  But  it  does  not  follow  that  jurisdiction  was  thereby 
acquired  of  all  controversies  that  might  grow  indirectly  out  of  it 

The  objection  that  the  plaintiff  has  proceeded  upon  the  refer- 
ence is  well  taken,  so  far  as  relates  to  questions  of  irregularity, 
but  not  as  to  the  jurisdiction.  This  question  may  be  raised  at 
any  time. 

The  order  made  at  the  special  term  must  be  reversed,  and 
the  motion  granted,  with  $10  costs  of  the  original  motion,  $10 
costs  of  the  motion  for  a  rehearing,  and  $10  costs  upon  the 
lehearing. 
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The  plaintiff  asks  for  costs  of  the  proceedings  before  the 
feferee.  We  do  not  regard  these  as  proceedings  in  the  court, 
and  disclaim  all  control  over  those  costs. 


6ame  Term.    Before  the  same 

MORRELL  vs.  MORRELL. 

In  fuits  for  diToree  on  the  ground  of  adultery,  feigned  iesnet  are  only  to  be  made  up 
ibr  the  trial  of  the  faets  contested  by  the  pleadinga.  The  allegationa  expreeely 
made  on  one  aide,  and  deilied  on  the  ctbut,  and  tboee  only,  are  to  be  tried. 

Aooofdtngly  held  that  where  the  bill  contain!  no  allegation  as  to  a  condonation  by 
the  defendant,  of  adnlteriet  committed  by  the  plaintiff,  an  ieeue  cannot  be  framed 
directing  an  inquiry  whether,  in  caee  the  plaintiff  has  been  guilty  of  adultery  since 
the  intermarriage  of  the  parties,  it  was  committed  without  the  procurement  or  con- 
niTance  of  the  defendant,  or  not,  or  had  been  forgiven  by  her  or  not. 

Where,  in  a  suit  for  a  divorce  on  the  ground  of  adultery,  the  defendant  makes  a  re- 
criminatory charge  of  adultery,  in  her  answer,  the  charge  most  be  such  that  tha 
defendant,  if  innocent,  would  be  entitled  to  a  divorce,  if  the  charge  were  substan- 
tiated, upon  a  bill  filed  by  her. 

And  In  such  a  case,  the  adultery  of  the  plaintiff  should  be  set  up  in  the  answer,  in 
the  same  manner,  and  be  accompanied  with  the  same  allegations,  as  are  required 
when  charged  in  a  bill.  The  answer  should  therefore  allege  that  the  adalteries 
oftheplaintiff  were  committed  without  the  procurement,  connivance,  privity,  or 
consent  of  the  defendant.    And  that  allegation  will  form  the  proper  subject  of  an 


In  EauiT y.  The  plaintiff  filed  a  bill  to  obtain  a  divorce  on 
the  ground  of  adultery.  The  suit  was  commenced  on  the  22d 
day  of  January,  1847.  The  answer  denied  the  adultery,  and 
set  up,  among  other  things,  that  about  the  2d  day  of  July, 
1843,  the  defendant,  in  consequence  of  ill  usage  by  the  plaintif}^ 
left  his  house  and  went  to  her  brother's.  That  after  so  leaving 
him  she  first  suspected,  and  afterwards  became  satisfied,  that 
the  plaintiff  had  committed  adu4i<)ry  with  one  Eliza  Smith. 
About  the  24th  of  July  in  the  same  year,  the  parties  agreed  to 
a  reconciliation,  and  the  plaintiff  executed  a  deed  settling  some 
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property  on  the  defendant,  and  agreeing  in  future  to  abstain  from 
all  intercourse  whatever  with  the  woman  Smith.  After  this  the 
parties  again  lived  and  cohabited  together.  The  answer  alsOi 
by  way  of  recrimination,  charged  the  plaintiff  with  having,  on 
divers  occasions,  committed  adultery  with  Eliza  Smith  and 
others^  both  before  and  after  the  24th  July,  1843.  And  that 
they  were  not  committed  by  her  procurement  or  connivance, 
or  with  her  privity  or  consent.  The  plaintiff  filed  a  general 
replication.  An  order  of  reference  was  made,  to  settle  the  issues 
to  be  tried  by  a  jury ;  in  which  order  a  clause  was  inserted  di- 
recting the  referee  to  form  an  issue  for  the  purpose  of  ''  determ- 
ining whether  the  complainant  is  guilty  of  any  of  the  adulteries 
imputed  to  him  in  the  answer  in  this  cause,  as  stated  therein, 
under  such  circumstances  as  would  entitle  the  said  defendant, 
if  innocent,  to  a  divorce." 

Various  exceptions  were  taken  to  the  decisions  of  the  referee 
upon  the  execution  of  the  order,  which  were  brought  up  for  re- 
view at  a  special  term..  And  at  the  time  they  were  argued  the 
defendant  moved  to  strike  the  clause  above  quoted  out  of  the 
order  of  reference.  The  court  refused  the  motion,  and  directed 
the  manner  of  settling  the  issues.  {See  I  Barb.  Sup.  Court 
Rep.  318,  S.  G.)  Among  the  issues  approved  by  the  justice  at 
special  term,  was  one  directing  the  jury  to  inquire,  in  case  the 
plaintiff  had  been  guilty  of  adultery  since  the  intermarriage  of 
the  parties,  ^'whether  it  was  committed  without  the  procure- 
ment or  connivance  of  the  defendant  or  not,  or  had  been  for- 
given by  her  or  not."  This  issue  was  objected  to,  on  the  ground 
that  it  was  not  within  the  issues  found  by  the  pleadings. 

E.  Sandfard,  for  the  defendant,  made  the  following  points. 
The  special  clause  in  the  order  of  reference  was  improvidently 
inserted,  and  should  be  stricken  out.  It  is  not  justified  by  the 
practice  of  the  court,  nor  within  the  issues  made  by  the  plead- 
ings. The  issue  presenting  the  question  whether  the  plaintiff's 
adulteries  were  forgiven,  is  not  within  the  issue  made  by  the 
pleadingSw  The  statute  requires  the  issues  to  be  confined  to 
the  matters  contested  by  the  pleadings.    The  defendant  was 
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not  required  to  allege,  in  her  answer,  that  the  plaintiff's  adDdU 
teries  were  committed  without  her  procurement,  conniyance, 
privity,  or  consent  These  statements  in  the  answer  are  sut' 
plusage,  and  cannot  form  the  subject  of  an  issuer  A  condoned 
adultery  does  not  entitle  a  party  to  a  divorce,  yet  it  may  be 
available  as  a  defence.  Hence  the  issue  as  to  condixiation  is 
immaterial. 

J,  W.  Oerardf  for  the  plaintiff.  The  special  clause  in  the  order 
was  right  If  it  were  not,  the  appeal  from  the  referee  does  not 
bring  that  question  up  here.  The  issue  objected  to  is  specific 
cally  directed  by  the  order  of  reference,  and  that  is  conclusive 
here.  The  allegation  in  the  answer  that  the  plaintiff's  adnl^ 
teries  were  committed  without  the  procurement,  connivance, 
privity,  or  consent  of  the  defendant,  is  broad  enough  to  cover 
the  issue.  Condonation  is  subsequent  consent.  The  plaintiff 
can  only  put  in  a  general  replication,  and  if  condonatioii  can- 
not be  proved  under  the  pleadings  as  they  are,  he  is  deprived 
of  that  answer  to  the  charges. 

Sandford,  in  reply.  The  plaintiff  should  have  amended  his^ 
bill,  and  by  way  of  charges  and  pretences,  presented  the  issue 
he  erroneously  seeks  to  make  now. 

» 

By  the  Court,  Sill,  J.  The  defendant  has  not  adopted  ther 
proper  course  to  get  rid  of  the  objectionable  clause  in  the  order 
of  reference.  The  counsel  should  have  attended  to  the  settle- 
ment of  the  order  when  entered,  and  if  dissatisfied,  appealed ; 
or  if  the  order  was  entered  erroneously  without  notice,  the 
course  was  to  move  to  correct  it  before  it  was  executed.  We 
think  the  clause  in  question  should  not  have  been  inserted  in 
the  order,  being  unnecessary  and  unusual  in  pra(5tice.  The 
construction  which  we  give  to  its  language,  leaves  the  diuties 
of  the  referee  the  same  as  they  would  have  been  without  it ; 
although  it  is  objectionable  as  tending  to  embarrass  him  with 
the  decision  of  an  important  legal  question,  which  more  prop- 
erly should  have  been  disposed  of  previously,  by  the  court   The 
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office  of  q)eeial  directions  to  a  referee  is  to  settle,  as  far  as 
practicable,  the  principles  upon  which  he  is  to  proceed,  and  to 
leave  him  unembarrassed  by  legal  questions.  The  view  we 
have  taken  of  the  case,  however,  renders  the  question  unim- 
portant, for  we  think  the  order,  in  its  present  form,  as  applicable 
to  this  particular  case,  amounts  to  nothing  more  than  a  general 
order  of  reference ;  as  we  do  not  regard  condonation  as  one  of 
the  circumstances  under  which  a  party  is  guilty  of  adultery^ 
within  the  true  meaning  of  the  contested  clause.  It  is  a  never 
failing  rule,  as  well  in  adultery  cases,  as  all  others,  that  to  de- 
termine what  evidence  is  admissible,  we  must  look  to  the  issues 
formed  by  the  pleadings.  In  this  case  we  have  the  statute 
superadded,  enacting  that  "the  court  shall  direct  a  feigned 
issue  to  be  made  up  for  the  trial  of  the  facts,  contested  by  the 
plecuiings"  The  allegations  expressly  made  on  one  side  and 
denied  on  the  other,  are  to  be  tried ;  not  such  as  might  have 
been  available  to  either  party,  if  they  had  been  put  into  the 
case.  The  only  question  is  what  matters  are  in  fact  contested 
by  the  pleadings.  As  to  the  mutual  charges  of  adultery  there 
is  no  question. 

By  the  standing  rules  of  the  court  of  chancery,  a  party  suing 
for  a  divorce  was  required  to  allege,  in  his  bill,  that  the  adultery 
complained  of  was  committed  without  his  procurement,  conni- 
vance, privity  or  consent  The  recriminatory  charges  of  adul- 
tery, in  the  answer,  must  be  such  that  the  defendant,  if  innocent, 
would  be  entitled  to  a  divorce  if  the  charges  were  substantiated 
upon  a  bill  filed  by  her.  A  rational  construction  of  the  statute 
and  the  rule,  we  think,  would  require  the  adultery  of  the  com- 
plainant to  be  set  up  in  the  answer,  in  the  same  manner,  and 
be  accompanied  with  the  same  allegations,  as  required  when 
charged  in  a  bilL  The  allegations  in  the  answer,  therefore, 
that  the  plaintiff's  adulteries  were  committed  without  her  pro- 
curement, &c.  were  necessarily  inserted,  and  form  the  proper 
subject  of  an  issue.  But  with  great  respect  for  the  opinion  of 
the  learned  justice  who  passed  upon  this  case  at  the  special 
term,  we  cannot  agree  with  him  that  the  question  of  their  con- 
donation is  in  any  sense  contested  by  the  pleadings.    The  ar- 
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gument  of  the  counsel  that  a  denial  of  condonation  is  embraced 
in  the  denial  of  consent,  is  too  obviously  unfounded  io  require 
refutation.  These  negative  allegations  are  always  contained 
in  a  bill  of  this  kind ;  and  if  they  presented  this  question,  the 
generalaraverse  in  the  answer,  putting  them  in  issue,  would 
present  the  defence  of  condonation.  It  has  been  repeatedly 
decided  that  in  such  a  state  of  the  pleadings  the  defendant 
cannot  be  permitted  to  prove  this  defence.  Condonation  of 
adulteries  with  Eliza  Smith,  committed  prior  to  the  24th  of 
July,  1843,  is  admitted  by  the  answer  itself,  and  no  issue  ia 
necessary  to  give  the  plaintiff  the  benefit  of  this  fact  But  as 
to  the  other  adulteries  with  which  he  is  charged,  forgiveness  is 
nowhere  alleged  ;  nor  does  any  fact  appear  from  which  it  can 
be  inferred.  There  is  nothing  whatever  on  the  subject  in  the 
bill  or  answer.  How  then  can  it  be  said  it  is  a  fact  contested 
by  the  pleadings?  It  is  said  that  the  rules  permit  only  a  gen- 
eral replication  to  be  put  in.  And  unless  a  plaintiff  is  permitted 
to  have  an  issue  upon  the  question,  he  is  deprived  of  a  legal 
answer  to  the  charges  against  him.  If  such  consequences  did 
result,  they  would  add  nothing  to  the  pleadings,  and  under  the 
coercive  admonition  of  the  statute,  we  must  still  look  to  them 
to  detennine  what  facts  are  controverted  by  the  parties.  Bu( 
no  such  consequence  follows  from  our  conclusions.  Special 
replications  have  indeed  gone  out  of  use,  but  their  office  is  sup- 
plied by  anticipating  the  defence  in  the  bill.  This  is  the  more 
convenient  and  appropriate  method  of  meeting  a  special  de- 
fence, and  because  it  is  so,  the  practice  of  using  special  replica- 
tions is  abandoned ;  not  that  the  practice  has  been  arbitrarily 
abrogated.  It  is  rather  superseded  by  the  greater  convenience 
of  that  substituted.  Any  defence  may  be  met  in  this  way,  and 
if  the  plaintiff,  by  inadvertence  or  otherwise,  omits  this  part  of 
his  bill,  and  when  the  answer  comes  in  deems  it  important  to 
meet  the  defeqce  by  special  allegations  on  his  part,  he  is  always 
permitted,  on  proper  terms,  to  amend  his  bill  accordingly. 

We  agree  with  the  learped  justice,  that  the  plaintiff  had  ^ 
right  to  go  into  proof  of  any  matter  which  would  meet  the 
charges  against  him,  and  destroy  their  efficacy  as  a  defence. 
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But  he  must  exercise  this  right  as  others  are  allowed  to  exer- 
cise it.  He  must  lay  the  foundation  for  such  proof  hy  proper 
allegations  in  his  pleadings. 

It  was  said  also,  on  the  argument,  that  when  there  is  reason 
to  suppose  that  there  has  been  condonation,  the  court  will,  on 
its  own  motion,  direct  an  issue  to  ascertain  the  fact.  Such  an 
intimation  was  thrown  out  in  Smith  v.  Smith,  (4  Paige,  435,) 
although  the  point  was  not  presented  in  the  case.  Such  a 
course  might  be  proper  to  guard  against  a  fraud  upon  the  court, 
when  there  was  reason  to  suppose  a  defence  existed  in  fact, 
and  the  parties  were  seeking,  by  collusion,  a  decree  dissolving 
a  marriage  contract.  But  when,  as  in  this  case,  the  omission 
of  the  party  to  meet  the  charge,  tends  to  defeat  the  application 
for  a  divorce,  the  matter  stands  upon  a  different  principle*  If 
the  plaintiff,  by  his  own  neglect,  will  permit  bis  suit  to  be  de- 
feated by  an  unfounded  defence,  it  need  not  excite  the  concern 
of  the  court. 

In  giving  construction  to  the  42d  section  of  the  statute  con- 
cerning divorces,  the  justice  before  whom  this  motion  was 
argued  at  the  special  term,  came  to  the  conclusion  that  an 
adultery  of  a  complainant  condoned,  was  no  bar  to  a  suit  for  a 
divorce  in  his  favor.  That  the  circumstances  under  which  the 
adultery  must  be  committed,  to  constitute  a  bar  under  that 
section,  were  absence  of  "  procurement  or  connivance,  of  for- 
giveness, or  a  bar  arising  from  lapse  of  time."  Even  upon  this 
construction  of  the  section,  the  plaintiff  would  not,  in  this  case, 
be  entitled  to  the  issue  to  try  the  question  of  forgiveness.  We 
are  not,  however,  prepared  to*  give  our  assent  to  this  construe^ 
tion  of  the  statute.  It  declares  that  the  court  may  9eny  a  de* 
cree  for  a  divorce,  "  when  it  shall  be  proved  that  the  complainant 
has  been  guilty  of  adultery  under  such  circumstances  as  would 
entitle  the  defendant,  if  innocent,  to  a  divorce."  The  circum- 
stances meant  are  undoubtedly  absence  of  procurement  or  con- 
nivance, or  any  thing  else  which  would  involve  the  other  patrty 
directly  or  Indirectly  in  the  guilt  of  the  act.  But  it  seems  to 
us  that  condonation  and  lapse  of  time,  (where  they  have  trans- 
pired,) cannot  appropriately,  and  within  the  meaning 'of  the 
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Statute,  be  taken  as  the  circumstances  under  which  a  party  is 
guilty.  They  have  no  connection  with  the  commission  of  the 
offence.  We  do  not  allude  to  this  point  here  for  the  purpose 
of  deciding  it;  deeming  it  too  important  and  queBtionable 
to  be  disposed  of  upon  special  motion.  We  refer  to  it  here 
only  to  avoid  the  inference,  (and  we  do  it  with  great  deference,) 
that  the  opinion  delivered  at  the  special  term,  upon  the  statute 
cited,  has  received  our  assent,  as  the  law  of  the  case.  Its  con- 
struction may  still  be  involved  in  the  final  decision  of  the  cause; 
and  our  object  is  to  leave  it  unembarrassed  by  any  expression 
of  opinion  here  or  at  the  special  term.  If  adultery  with  others 
than  the  woman  Smith,  or  with  her  subsequent  to  the  34th 
Jidy,  1843,  should  be  established,  then  this  question  might  not 
arise.  But  if  tlie  defendant  fail  in  proving  these,  but  succeeds 
in  showing  guilty  intercourse  with  Eliza  Smith  prior  to  thai 
date,  then  the  effect  of  a  condoned  adultery  as  a  defence  will 
be  presented  for  consideration;  and  the  issues  should  be  so 
framed  as  to  give  the  parties,  if  necessary,  an  opportunity  of 
submitting  this  question  to  the  court  on  the  final  hearing.  Our 
conclusion  is  that  the  issue  directing  the  inquiry  whether  the 
adultery  of  the  plaintiff  was  committed  by  the  procurement, 
connivance,  privity,  or  consent  of  the  defendant,  is  proper  and 
should  be  allowed.  The  issue  directing  an  inquiry  whether  the 
adulteries  of  the  plaintiff  have  been  forgiven,  should  be  disal- 
lowed. And  the  issue  directing  an  inquiry  whether  the  plain- 
tiff has  been  guilty  of  adultery  with  Eliza  Smith,  should  be  so 
framed  that  the  answers  will  show  whether  they  were  com- 
mitted, (if  at  all,)  before  or  after  the  24th  day  of  July,  1843. 
The  ordef  made  at  the  special  term  is  modified  accordingly, 
without  costs  to  either  party. 
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Same  Term.    Before  the  same  Jiutices. 
Emmons  v».  Cairns  and  others. 

A  teitetor  gave  to  hii  wife,  for  life,  til  the  income,  rents  and  profits  of  hSs  letl  sad 
peisonal  estate ;  and  after  her  death  he  gaye  the  like  interest  to  T.  for  fife,  oat 
of  whieh  she  was  to  sapport  three  iniknts,  W.,  J.,  and  £.  Next  he  gave  the 
whole  rents  and  ineome  after  T.'s  death,  to  W.,  J.,  and  K,  for  life,  as  Joint  ten* 
ants ;  and  then  gaTe  the  residae  of  his  estate  to  E.,  absolutely  and  in  fee,  after 
bequeathing  her  $50,000  when  she  Aoald  become  of  age.  The  testator  then  di- 
rected that  if  £.  should  die  without  children  or  issue,  the  whole  residue  of 
estate  should  go  to  his  cousins;  Held  that  there  was  no  trust  created  by  the 
of  the  ineome  to  T.  for  life ;  that  she  took  the  estate  chaiged  with  the  support  of 
W.,  J.,  and  E.;  and  that  her  interest  was  alienable,  subject  lo  the  chaige. 
That  the  life  estate  of  the  widow  being  also  alienable,  neither  of  those  deTisss 
suspended  the  power  of  alienation,  contrary  to  the  statute. 

add  al»,  that  the  bequest  of  $50,000  to  E.  was  Talid,  although  it  was  contingent, 
and  only  lo  vest  upon  her  arriving  at  the  age  of  twenty-one. 

A  perMD  having  only  a  remote  and  contingent  interest  in  the  residue  of  personal 
property  bequeathed  to  others  is  not  entitled  to  a  decree  direoting  the  l^atees  to 
file  an  inventory  thereof  Soch  a  decree  can  only  be  made  in  favor  of  a  party 
having  a  vested  interest  in  the  property,  with  the  right  to  possession  defoned. 


Butoor. 

ab)S4S 

50ad220, 


In  EauiTY.  This  was  an  appeal  from  a  decree  of  the  late 
assistaut  vice  chancellor  of  the  first  circuit,  giving  a  construe- 
Uon  to  the  will  of  George  Rapelye  deceased.  For  a  statement 
of  the  case,  and  a  copy  of  the  will,  see  2  Sandfordfs  Ch. 
RepartSj  369. 

C  O^ Conor,  for  the  appellants. 

N.  D.  Ellingwood  4*  Oeo.  Woody  for  the  respondents. 


W.  C  Noyesy  for  other  defendants  having  the  same  interest 
as  the  respondents.   . 

By  the  Court,  Sill,  J.  It  was  held  by  the  assistant  vice 
chancellor  that  Mrs.  Cairns  took  a  life  estate  in  trust,  under 
the  will,  which,  under  our  statutes,  is  inalienable ;  and  there 
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being  a  prior  life  estate  devised  to  Mrs.  Rapelye,  the  effect  was 
to  suspend  the  power  of  alienatioa  of  the  realty,  and  the  abso- 
lute ownership  of  the  personalty,  during  the  lives  of  these  two 
persons.  It  is  contended  by  the  appellants,  that,  conceding  that 
Mrs.  Cairns  took  a  trust  estate,  still  the  power  of  alienation  was 
suspended  during  her  life  only.  That  upon  the  death  of  Mrs. 
Cairns  the  impediment  to  alienation  is  removed,  though  Mrs. 
Rapelye  be  still  living ;  and  that  in  any  event  the  suspense  op- 
erates only  during  the  life  of  the  former.  It  is  not  considered 
necessary  to  decide  this  point,  in  order  to  dispose  of  this  case ; 
and  as  all  the  members  of  the  court  are  not  prepared  to  express 
^n  opinion  upon  it,  it  is  passed  without  decision. 

I  think,  however,  that  there  is  no  trust  created  by  the  devise 
to  Mrs.  Cairas.  She  takes  the  estate  not  in  trust  for  the  chil- 
dren named  in  connection  with  the  devise,  but  charged  with 
their  support.  Her  interest  is  alienable,  subject  to  the  charge. 
And  the  life  estate  of  Mrs.  Rapelye  being  also  alienable,  neither 
of  these  devises  suspend  the  power  of  alienation.  [Richards 
v.  Merrill^  13  Pick.  408.  Simonds  v.  Simonds,  3  Metcalfe 
558.)  The  8th  clause  of  the  will  indeed  appoints  Mrs.  Cairns 
"  trustee  of  the  property  devised  to  the  children,"  but  this  lan- 
guage, and  the  design  evinced  by  it,  are  satisfied  by  applying 
it  to  legacies  given  absolutely  to  them  by  the  4th  clause  of  the 
will.  But  conceding  the  decision  of  the  vice  chancellor  to  have 
been  correct  upon  the  points  above  referred  to,  the  bequest  to 
Ellen  Eliza  Smith  of  $50,000  is  valid,  although  it  was  contin- 
gent, to  vest  upon  her  arriving  at  the  age  of  twenty-one  years. 
The  absolute  ownership  of  personal  property  cannot  be  suspen- 
ded for  a  longer  period  than  the  continuance  of  not  more  than 
two  lives  in  being  at  the  death  of  the  testator.  (1  R,  S.  773, 
§  1.)  The  argument  of  the  respondents  is,  that  the  legacy,  vest- 
ing only  on  the  contingency  of  the  arrival  of  the  legatee  at  the 
age  of  twenty-one  years,  the  absolute  ownership  is  suspended 
during  her  minority,  in  addition  to  the  period  of  the  tw(\  lives 
of  Mrs.  Rapelye  and  Mrs.  Cairns,  and  is  therefore  void.  The 
term  ^^  suspense  of  absolute  ownership,^^  applied  to  personal 
property,  means  the  same  thing  as  "  suspense  of  the  power  of 
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oUeno/ton,"  applied  to  real  property.  {Gott  y.  Cooky  7  Paige^ 
643.  S,  C.  affirmed  on  appeal^  24  Wend,  641.)  And  this 
power  of  alienation,  or  absolute  ownership,  is  suspended  only 
while  there  are  no  persons  in  being  and  ascertained,  by  whom 
an  absolute  interest  can  be  conveyed.  (1  R.  S.  723,  §  14,  and 
case  above  cited.)  The  bequest  created  in  Ellen  Eliza  Smith, 
a  future  contingent  interest  in  personal  property,  which  is  made 
subject  to  the  same  rules  as  the  statute  makes  applicable  to 
future  interests  in  lands.  (1  jR.  S,  773,  §  2.)  This  interest  is 
made  alienable,  therefore,  by  1  R,  S.  725,  §  35,  and  Id.  723, 
kh  9  to  13.  These  sections  define  what  are  expectant  estates, 
and  in  terms  make  them  alienable.  And  they  have  been  held 
to  apply  to  contingent  interests  in  personal  property.  {Law- 
rence V.  Bayardy  7  Paige^  76.)  The  contingent  interest  of 
those  who  would  take  in  case  the  legacy  should  lapse  by  the 
death  of  Ellen  before  majority,  is  by  the  same  law  made  alien- 
able, and  they,  joining  with  the  guardian  of  the  infant  legatee, 
could  vest  in  a  purchaser  the  absolute  ownership  of  the  legacy. 
{See  Gott  v.  Cook^  above  cited,)  Again ;  the  testator,  besides 
declaring  in  his  will  that  this  girl  is  the  principal  object  of  his 
boimty,  and  otherwise  evincing  that  provision  for  her  is  his 
general  and  paramount  intention,  declares  that  this  bequest 
shall  take  eflect,  any  thing  else  contained  in  the  will  to  the 
contrary  notwithstanding.  If  this  or  the  devise  to  Mrs.  Cairns 
must  fail,  he  has  declared  which  shall  yield.  This  is  his  une* 
quivocal  direction,  in  accordance  also  with  his  general  intent, 
deducible  from  the  instrument;  and  if  it  were  necessary  to 
decide  against  either,  because  they  cannot  stand  together,  it 
would  be  the  duty  of  the  court,  in  my  opinion,  to  pronounce 
against  the  devise  to  Mrs.  Cairns. 

Another  view  of  the  case  is  given  by  the  late  learned  chan- 
cellor, who,  upon  the  decision  of  an  interlocutory  motion  in  this 
cause,  had  occasion  to  give  his  opinion  upon  the  validity  of  this 
$50,000  legacy.  He  concludes  that  the  legacy  is  to  be  regard- 
ed as  a  sum  carved  out  of  the  estate,  and  set  apart  to  be  paid 
to  Ellen  Eliza  Smith  in  case  she  arrives  at  age ;  and  that  it 
does  not  pass,  and  is  not  operated  upon,  by  the  devises  to  the 
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widow  and  Mrs.  Cairns.  {Set  Hone  and  others^  tsfrs^  tf^  t« 
Yan  Schaick  and  others^  3  Barb.  Ch,  Rep,  .)  In  this  view 
of  the  case  I  also  concur.  The  remaining  question  is  whether 
the  plaintiff  takes  any  interest  in  the  residue  of  the  personal 
property,  which  will  entitle  him  to  an  inventory.  The  bill  con- 
tains no  allegation  that  the  personal  property  of  the  testator 
exceeds  the  amount  of  the  legacies  left  by  the  will ;  and  for 
this  reason,  as  the  case  stands,  he  could  not  have  such  i^ 
decree. 

He  also  claims  as  next  of  kin  to  the  testator ;  thus  in  eflecl 
resting  his  claim  upon  the  invalidity  of  the  9th  clause  in  the 
will.  But  the  testimony  shows  his  relationship  to  the  testator 
to  be  too  remote  to  enable  him  to  take  under  the  statute  of  dis- 
tributions. And  he  clearly  can  have  no  interest  in  the  personal 
estate,  unless  it  is  derived  under  this  9th  clause — ^whioh,  by  his 
position  in  his  bill,  he  virtually  repudiates.  Here  again  the  ex- 
amination might  perhaps  with  propriety  be  suspended.  But, 
as  the  question  would  be  left  open  for  further  controversy  in 
other  suits,  it  may  be  well  to  look  at  the  rights  of  the  parties, 
as  presented  by  the  will  itself.  This  inquiry  will  involve  a 
construction  of  the  residuary  devise  to  Ellen  Eliza  Smith. 

It  was  contended  by  one  of  the  counsel  for  the  respondents, 
that  the  effect  of  the  6th  clause  of  the  will  was  to  give  her  only 
a  life  estate  in  the  residuum  of  the  testator's  property.  His 
view  of  the  question  cannot  be  sustained,  and  so  the  other  coun- 
sel on  the  same  side  admitted.  She  took  a  fee  of  some  kind, 
and  the  only  difficulty  in  the  case  consists  in  determining  its 
character.  This  is  to  be  ascertained  by  reference  to  the  stat- 
utes relating  to  realty.  And  I  shall,  for  convenience,  adopt  the 
course  of  the  counsel  on  the  argument,  and  speak  of  the  case 
as  though  an  interest  in  land  were  the  matter  in  controversy. 
The  appellants  contend  that  as  the  law  stood  prior  to  our  stat- 
ute abolishing  entails,  the  6th  clause  of  the  will  would  have 
created  an  estate  tail  in  Ellen  Eliza  Smith  and  the  heirs  of  her 
body ;  and  there  being  no  valid  remainder  limited  upon  it,  an 
absolute  fee  vests  in  the  devisee.  On  the  other  side  it  is  con- 
tended that  she  took  a  fee,  defeasible  on  her  dying  without 
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issue  ;  and  that  such  an  estate  is  void  as  suspending  the  power 
of  alienation  beyond  the  period  allowed  by  law.  "  Every  estate 
which  would  be  adjudged  a  fee  tail,  according  to  the  law  of  this 
state  as  it  existed  previous  to  the  twelfth  day  of  July,  one  thou- 
sand seven  hundred  and  eighty-two,  shall  hereafter  be  adjudged 
a  fee  simple,  and  if  no  valid  remainder  be  limited  thereon,  shall 
be  a  fee  absolute."  (1  R.  S.  722,  §  3.)  This  section,  in  its 
broadest  sense,  is  comprehensive  enough  to  embrace  the  case 
under  consideration  ;  for  as  the  law  stood  prior  to  1782,  I  am 
of  the  opinion  that  the  estate  taken  by  Ellen  Eliza  Smith  in 
the  residue  of  the  testatoi-'s  property  would  be  adjudged  a  fee 
tail.  {Patterson  v.  Ellis,  11  Wend,  261.)  The  very  elabo- 
rate opinion  of  Mr.  Justice  Savage,  in  the  case  cited,  was  adopted 
as  the  opinion  of  the  court  for  the  correction  of  errors.  He 
came  to  the  conclusion  that  the  words  "  dying  without  issue," 
or  "  without  issue  of  his  body,"  (the  same  substantially  as  used 
here,)  means  an  indefinite  failure  of  issue.  {See  also  RcUhr 
bone  V.  Dykeman,  3  Paige,  30.)  Making  the  interest  in  ques- 
tion an  estate  tail,  as  the  law  stood  before  tbe  statute  abolish- 
ing entails.  The  cases  cited  arose  before  the  passage  of  the 
revised  statutes,  which  have  changed  the  construction  given  by 
these  cases,  to  the  language  cited  from  the  will.  By  1  jR.  S. 
724,  §  22,  it  is  enacted,  "  When  a  remainder  shall  be  limited  to 
take  effect  on  the  death  of  any  person  without  heirs,  or  heirs 
of  his  body,  the  words  heirs  or  issue  shall  be  construed  to  mean 
heirs  or  issue  living  at  the  death  of  the  person  named  as  ances- 
tor." This  section,  though  not  in  force  till  1830,  was  intended 
no  doubt  to  operate  on  all  instruments  published  after  the  time 
it  took  effect  as  a  law,  and  to  have  its  effect  in  determining 
what  estate  was  designed  to  be  created.  This  statute  virtually 
interpolates  into  the  ninth  clause  of  the  will  the  words  '^  living 
at  her  death,"  and  by  the  aid  thus  derived  in  giving  it  construc- 
tion, the  interest  which  passes  by  the  residuary  clause  is  plainly 
defined.  Ellen  Eliza  Smith  takes  a  fee  determinable  upon  the 
contingency  of  her  dying,  leaving  no  issue  surviving  her.  Such 
indeed  is  tbe  view  taken  by  one  of  the  respondents'  counsel ; 
he  insisting,  however,  that  such  estate  is  inalienable  until  \li$ 
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ascertained  whether  the  contingency  which  may  divest  it  shall 
happen.  I  do  not  so  regard  it.  The  whole  interest  vests  in 
Ellen  Eliza  Smith,  as  the  term  fee  imports.  During  her  life 
she,  or  any  person  who  might  derive  title  to  it  from  her,  may 
use  and  enjoy  it  as  perfectly  as  though  she  took  an  absolute 
estate.  The  entire  interest  vests  in  her,  subject  only  to  be  di- 
vested on  her  death  leaving  no  issue  surviving.  Her  children 
would  not  take  as  purchasers  or  legatees  under  the  will,  but  as 
heirs  inheriting  from  her.  They  may  be  cut  off  by  her  grant 
in  her  lifetime,  and  her  grantee  would  take  an  estate  which 
would  become  absolute  in  him  at  her  death  if  she  then  leave 
issue. 

The  contingent  expectant  interest  of  the  plaintiff,  (if  he  have 
any,)  either  as  heir  of  the  testator  or  as  ulterior  remainderman 
under  the  ninth  clause  of  the  will,  is  also  made  alienable  by 
the  statute,  and  a  release  from  him  and  the  others  standing  in 
the  pame  position,  would  vest  a  present  fee  absolute  in  EUen 
Eliza  Smith.  The  persons  who  must  take  this  contingent  re- 
mainder in  case  it  should  ever  be  effectuated,  must  be  ascer- 
tained at  the  death  of  the  testator.  {Moon  v.  Lyon,  25  Wetid, 
119.)  They,  uniting  with  Ellen  Eliza  Smith  in  a  grant,  would 
convey  an  absolute  fee  vesting  immediately  in  interest,  and  on 
the  death  of  the  two  tenants  for  life,  in  possession.  {PresL  on 
Estates,  479,  484.)  The  6th  clause  of  the  will  does  not  there- 
fore incumber  the  estate  with  any  suspense  of  the  power  of 
alienation,  or,  in  other  words,  as  applicable  to  this  case,  the 
absolute  ownership  is  not  suspended  by  that  clause. 

Without  holding  the  9th  clause  of  the  will  valid,  there  is  no 
pretence  whatever  for  allowing  a  decree  for  an  inventory.  Up- 
on this  question  the  counsel^ for  the  respondents  themselves  dif- 
fered ;  one  admitting  it  to  be  void,  the  oth^r  insisting  it  was 
good.  The  counsel  for  certain  defendants  having  the  same 
interest  as  the  respondents,  admitted  that  he  had  been  unable 
to  form  an  opinion  on  the  point  satisfactory  to  himself.  Under 
such  eircumstances,  I  think  the  court  may  be  excused  for  not 
deciding  the  point,  if  the  case  can  properly  be  disposed  of  with- 
out doing  80.    But  I  confess  that  I  am  unable  to  see  why  it 
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may  not  be  sustained  as  a  valid,  contingent  executory  devise. 
Supposing  this  to  be  the  case,  (without  however  deciding  that 
question,)  I  am  of  the  opinion  that  the  plaintiff  is  not  entitled 
to  an  inventory.  I  have  found  no  authority  or  decision,  and 
none  was  cited,  where  a  decree  for  an  inventory  has  been  made 
in  favor  of  a  party  having  only  a  remote  and  contingent  inter- 
est, like  that  claimed  by  the  plainlitf  here.  It  has  been  allowed 
only  where  the  party  seeking  it  has  a  vested  interest,  with  the 
right  to  possession  deferred.  The  plaintiff  here  has  no  certain 
interest  which  he  can  call  upon  the  court  to  protect ;  and  the 
expectation  that  be  ever  will  have  any,  depends  upon  a  very 
remote,  and  not  very  probable,  contingency.  The  decree  asked 
for  might  result  in  an  unjust  intermeddling  with  property  in 
which  the  plaintiff  never  can  have  any  interest.  The  proba- 
bilities are  at  least  as  strong  that  way  as  the  other,  and  to  allow 
it,  would,  in  my  opinion,  be  inconsistent  with  that  absolute  in- 
terest and  unmolested  enjoyment  to  which  Ellen  Eliza  Smith 
is  entitled,  and  those  who  may  claim  under  her,  until  the  con- 
tingency happens  which  may  divest  her  estate. 

The  decree  should  be  reversed,  and  the  bill  be  dismissed  with 
costs  in  both  courts. 


Erie  General  Term,  June,  1848.    Hoyt^  MuUettj  SiUj  and 

Marvin,  Justices. 

Persons,  late  sheriff,  dtc.  vs.  Parker* 

The  statute  authorizing  any  public  officer,  when  sued  for  or  concerning  any  act  dona 
by  him,  by  virtue  of  his  office,  to  plead  the  general  issue  and  give  the  special  mat- 
ter in  evidence,  without  notice,  relates  only  to  suits  for  ads  done  by  officers  by 
virtue  of  their  office ;  and  does  not  extend  to  an  action  against  a  sheriff  to  recover 
damages  for  a  wgUcl  to  perform  an  official  act,  as,  to  serve  a  capias. 

And  if  the  defendant,  in  such  a  case,  neglects  to  plead  the  statute  of  limitations,  he 
cannot  avail  himself  of  that  defence,  under  the  plea  of  not  guilty. 

P.  and  R.  being  sued  io  a  justice's  cooit,  interposed  a  plea  of  title^  and  theraapoo' 
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gave  a  bond  with  F.  P.  aa  their  aurety,  conditioned  that  P.  and  R.  ahouUi  appear 
in  the  court  of  common  pleaa,  and  put  in  special  bail  in  twenty  days  after  the  re- 
torn  of  process,  in  case  the  plaintiff  in  that  suit  should  commence  a  autt  against 
them  within  tlurty  days.  A  suit  was  commenced  in  the  commoo  pleas  against 
P.  and  R.,  bat  the  aheriff  n^leeted  to  senre  the  capias  on  them,  and  they  did  not 
appear  and  put  in  bail  An  action  was  then  brought  upon  the  bond,  against  the 
obligors  therein,  in  which  the  hroach  assigned  was  the  neglect  of  P.  and  R.  to 
appear  and  pot  in  special  bail ;  and  a  judgment  being  recovered  against  the  defen- 
dants, the  same  was  coUeoted  of  F.  P.  the  surety :  Held  that  the  delivery  of  the 
eapias  to  the  sheriff,  within  the  thirty  days,  with  the  bona  fide  intention  of  having 
it  served,  was  a  commencement  of  the  suit ;  and  that  P.  and  R.  were  bound  t» 
appear,  whether  the  processVas  served  or  not 
Bild  a2s0,  that  F.  P.  could  not  maintain  an  action  against  the  sheriff  to  recover  the 
amount  oollected  of  him  in  the  suit  upon  the  bond,  as  damages  for  the  neglect 
of  the  sheriff  to  serve  the  capias  upon  P.  and  R. 

Error  to  the  Erie  common  pleas.  The  action  was  com- 
menced November  9, 1842,  in  a  justice's  court,  by  Parker  against 
Persons,  where  there  was  a  recovery  against  the  defendant,  and 
he  appealed  to  the  Erie  common  pleas.  In  that  court  the 
plaintiff  had  a  verdict  for  $228,55,  upon  which  judgment  was 
entered,  with  $156,86  costs.  The  facts  are  briefly  these:  On 
the  18th  of  May,  1839,  one  Henry  Parker  commenced  a  suit  in 
a  justice's  court,  against  James  Patterson  and  John  Ross,  who 
put  in  a  plea  of  title  to  land,  and  gave  the  usual  bond,  with 
Francis  B.  Parker  as  surety ;  and  thereupon,  on  the  25th  of 
May  the  suit  was  discontinued.  On  the  24th  of  June,  1839, 
Henry  Parker  caused  a  capias  to  be  issued  against  Patterson 
and  Ross.  The  writ  was  left  at  the  office  of  the  sheriff  that 
day,  by  Parker's  attorney.  It  was  returnable  on  the  first  Mon- 
day of  October  then  next,  and  was  returned  '^  non  esf^  on  the 
Slst  day  of  October,  and  filed  in  the  Erie  county  clerk's  office 
by  L.  Brown,  under  sheriff.  Charles  P.  Persons,  the  plaintiff  in 
error,  was  sheriff.  In  December,  1840,  Henry  Parker  com- 
menced a  suit  in  the  recorder's  court,  against  Patterson,  Ross, 
and  Francis  B.  Parker,  upon  the  bond  given  May  25,  1839; 
when  the  plea  of  title  was  interposed ;  the  plaintiff  assigning  as 
a  breach  the  neglect  of  Patterson  and  Ross  to  appear  and  put 
m  dpeeiel  bail  within  twenty  days  after  the  return  of  process, 
according  to  the  condition  of  the  bond.    The  cause  was  tried 
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in  the  recorder's  court,  and  the  plaintiff  had  a  verdiet  for  $100, 
the  penalty  of  the  bond ;  for  which  judgment  was  rmidered,  and 
the  case  was  carried  to  the  supreme  court  by  a  writ  of  error, 
where  it  was  held  that  there  had  been  a  breach  of  the  bond,  but 
that  the  plaintiff  could  not  recover  the  penalty  of  the  bond,  but 
must  have  the  damages  assessed  under  the  breaches  assigned. 
{See  the  case^  2  SRU,  600.)  The  cause  was  again  tried,  and  the 
damages' were  assessed  at  $4,82,  and  the  costs  were  taxed  at 
$79,04,  for  which  judgment  was  rendered  July  26,  1842.  An 
execution  was  issued  and  the  judgment  was  collected  by  a  sale 
of  the  real  estate  of  Francis  B.  Parker,  the  surety.  On  the  trial 
of  the  present  cause,  Parker  was  allowed  to  recover  the  amount 
collected  of  him,  and  the  bill  of  costs  in  defending  the  suit 
brought  by  Henry  Parker,  which  amounted  to  $108,89,  as 
damages  against  the  sheriff  for  neglecting  to  serve  the  capias 
upon  Patterson  and  Ross,  or  for  a  false  return.  There  were 
many  questions  raised  on  the  trial,  and  exceptions  taken  by  the 
defendant  there,  which  it  is  not  necessary  here  to  notice, 

Albert  Sawinj  for  the  plaintiff  in  error. 

/.  L.  Takott,  for  the  defendant  in  error. 

By  the  Court,  Marvin,  J.  It  was  insisted,  on  the  argument, 
by  the  counsel  for  the  plaintiff  in  error,  that  the  action  was 
barred  by  the  revised  statutes,  (2  jR.  /£  296,  $  22,)  which  pro- 
vide that  all  actions  against  sheriffs  upon  any  liability  incurred 
by  them  by  the  doing  any  (zct  in  their  official  capacityj  or  by 
the  omission  of  any  qffidcd  duty,  except  for  escapes,  shall  be 
brought  within  three  years  after  the  cause  of  action  shall  have 
accrued,  and  not  after  that  period.  The  statute  of  limitations 
was  not  pleaded  in  this  case,  and  it  is  insisted  that  it  was  not 
necessary  to  plead  it ;  that  the  defendant,  being  a  sherifl^  might 
avail  himself  of  this  defence  under  the  plea  of  not  guilty. 
The  statute  authorizes  any  public  officer,  when  sued  "  for  or 
concerning  any  act  done  by  such  officer  by  virtue  of  his  office," 
to  plead  the  general  issue  and  give  the  special  matter  in  evi- 
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dence  without  notice.  (2  R.  S.  353,  ii  14,  15.)  It  has  beea 
decided  that  this  statute  is  in  terms  confined  to  acts  done  by 
officers  by  virtue  of  their  office,  and  that  it  does  not  extend  to 
mere  non-feasance — ^a  mere  neglect  to  perform  an  official  duty. 
{FairchiU  v.  Case,  24  Wefid.  385.  Elliott  v.  Cranch,  13  Id.  37. 
Id,  266.)  It  becomes  therefore  material  to  inquire  whether  this 
was  an  action  to  recover  damages  for  a  neglect  to  perform  an 
official  duty,  or  to  recover  damages  for  an  injury  occasioned  by 
some  affirmative  act  done  by  tiie  defendant,  by  virtue  of  his 
office.  The  declaration  is  full  and  specific,  and  assigned  as  the 
breach  that  the  defendant,  disregarding  his  duty,  &c.  did  not 
take  the  said  Patterson  and  Ross  and  safely  keep  them  until, 
&c.  according  to  the  exigency  of  .the  writ,  but  neglected  and 
refused  so  to  do,  and  therein  made  default,  to  wit^  at,  &c.  and 
falsely  returned  the  said  writ  non  est,  meaning,  &c.  The  gra- 
vamen in  this  declaration  is  the  neglect  of  the  sheriff  to  serve 
the  process  in  accordance  with  his  duty,  and  not  the  act  of  the 
return.  If  Patterson  and  Ross,  and  Parker  their  surety,  have 
any  legal  right  to  complain  by  reason  of  damages  sustained, 
it  is  on  account  of  the  sheriff's  neglecting  to  serve  the  capias, 
and  thus  give  them  notice  of  the  commencement  of  the  suit. 
According  to  the  decision  in  Parker  v.  Patterson  and  others, 
(2  Hill,  601,)  it  was  immaterial  as  to  the  defendants,  what  re- 
turn the  sheriff  should  make  to  the  writ,  as  Patterson  and  Ross 
were  bound  to  appear  within  twenty  days  after  the  return  of 
the  writ,  whether  it  was  served  or  not.  The  question,  there- 
fore, whether  Patterson  and  Ross  were  in  the  county  at  the  time 
the  sheriff  had  the  writ  is  not  material.  Under  the  declarsftion 
the  plaintiff  could  undoubtedly  give  evidence  of  official  neglect 
of  duty  ;  and  when  two  matters  may  be  given  in  evidence  un- 
der the  same  count,  one  requiring  a  defence  to  be  pleaded,  and 
the  other  not,  the  defendant  must  plead,  or  he  will  lose  his 
right  of  defence  as  to  the  former.  (24  Wend.  383.)  In  any 
view  of  the  case  I  am  satisfied  that  the  statute  of  limitations 
should  have  been  pleaded,  and  that  the  defendant  cannot  avail 
himself  of  its  provisions  under  the  pleadings  in  this  case. 
'    Was  the  defendant  liable  in  any  form  of  action  ?    Has  the 
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plaintiff  shown  any  legal  right  which  has  been  violated  by  the 
defendant?  Did  the  sheriff  owe  any  duty  to  the  plaintiff,  the 
non-performance  of  which  has  occasioned  a  legal  injury  to  him  ? 
Patterson  and  Ross  had  interposed  a  plea  of  title  in  a  justice's 
court,  and  had  given  a  bond  with  the  plaintiff  as  their  surety. 
By  the  condition  of  that  bond  Patterson  and  Ross  were  to  ap- 
pear in  the  court  of  common  pleas  and  put  in  special  bail,  in 
twenty  days  after  the  return  of  process,  in  case  the  plaintiff  in 
that  suit  should  commence  a  suit  against  them  within  thirty 
days.  This  bond  was  in  the  form  required  by  2  JR.  S.  237. 
The  supreme  court,  in  Patterson  v.  Parker,  (2  HUl,  600,)  de- 
cided that  P.  and  R.  were  bound  to  appear  and  put  in  bail 
according  to  the  condition  of  the  bond,  in  case  a  suit  was  com- 
menced ;  whether  they  had  notice  of  the  commencement  of  the 
suit  or  not.  The  court  also  decided  that  the  delivery  of  the 
capias  to  the  sheriff  within  the  thirty  days,  with  the  bona  fide 
intention  of  having  it  served,  was  a  commencement  of  the  suit. 
Patterson  and  Ross  were  then  under  obligation  to  appear  if  a 
suit  was  duly  commenced,  whether  the  process  was  served  or 
not,  and  Parker  as  their  surety  had  undertaken  that  they  should 
appear.  Their  obligation  was  not  dependent  upon  the  service 
of  the  process.  Their  liability  was  fixed  by  the  bond  and  the 
law.  It  is  not  necessary  to  say  that  it  was  not  the  duty  of  the 
sheriff  to  serve  the  writ.  It  was  his  duty  ;  but  if  it  was  the 
duty  of  Patterson  and  Ross  to  appear  and  put  in  bail,  without 
a  service  of  the  writ,  is  not  the  injury  which  they  have  sustain- 
ed an  injury  arising  from  their  own  neglect?  Can  they  hold 
the  sheriff  responsible  for  the  damages  which  they  may  have 
sustained  in  consequence  of  neglecting  to  perform  the  condition 
of  their  own  obligation  ?  A  party  in  an  action  on  the  case  for  neg- 
ligence cannot  recover  damages  which  have  resulted  from  his 
own  negligence  and  want  of  care.  He  must  show  himself  in 
the  right  and  the  defendant  in  the  wrong  ;  that  he  has  per- 
formed his  duties,  and  that  the  defendant  has  neglected  his; 
and  that  the  damages  are  the  legitimate  consequence  of  the 
negligence  of  the  defendant  I  do  not  see,  upon  legal  principles, 
how  Patterson  and  Ross  could  maintain  a  suit  against  the 
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sheriff  in  this  case  for  neglecting  to  serve  the  process ;  and  it 
appears  to  me  that  Parker  has  another  difficulty  to  encounter. 
What  relation  or  privity  exists  between  him  and  the  sheriff? 
He  is  the  mere  surety  of  Patterson  and  Ross,  and  they  are 
bound  to  indemnify  him.  If  there  has  been  any  legal  damage^ 
they,  in  contemplation  of  law,  have  sustained  it.  This  case 
differs  in  principle  from  Hinman  v.  Borden^  (10  Wend.  367.) 
There  the  plaintiff  was  special  bail ;  a  ca.  sa.  was  issued  against 
his  principal,  who  wsis  in  the  county,  and  the  sheriff  returned 
the  writ/abeZy,  turn  est  inventus.  This  return  fixed  upon  the 
bail  a  legal  liability  to  pay  the  debt,  and  when  sued,  the  return 
of  the  officer  was  conclusive  evidence  against  him.  He  thus 
beeame  liable  solely  by  reason  of  the  false  return  of  the  sheriff. 
His  undertaking  was  that  his  principal  should  remain  in  the 
county  so  that  he  might  be  taken  on  the  ca.  sa. ;  he  did  remain 
in  the  county,  but  the  sheriff  falsely  returned  otherwise.  Neither 
the  bail  nor  the  principal  had  been  guilty  of  any  fault  or  neg- 
ligence. In  the  present  case  the  undertaking  was  that  the 
principals  should  appear  and  put  in  bail,  and  they  were  bound 
to  do  so,  without  regard  to  the  return  of  the  sheriff.  That  had 
nothing  to  do  with  fixing  the  liability  of  the  principal  or  surety. 
The  judgment  of  the  common  pleas  must  be  reversed. 


New- York  Special  Term,  June,  1848.    Hurlbut,  Justice. 
Brower  and  others  t?*.  The  Mayor,  &c.  op  New- York. 

A«  a  lawgiTer,  a  municipal  corporation  is  irresponsible,  and  the  oooits  cannot  inter- 
fere with  its  police  regulations,  which  are  ordained  as  laws  for  the  observance  of 
the  citizen.  But  courts  can  enforce  the  obligation  which  rests  alike  upon  ownsra 
of  land,  whether  corporations  or  individuals,  so  to  use  their  property  as  that  ad- 
jacent proprietors  shall  be  rendered  secure  in  the  enjoyment  of  their  estates. 

The  corporation  of  the  city  of  New- York  has  no  more  right  to  eieet  and  "***^**^«*  a 
ofusance,  on  its  lands,  than  a  private  person 
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A  court  of  aqnhy  has  jundictioii  to  reetnia  the  corpontkm  of  the  eity  of  New-YoA 
fiom  pennittjng  a  portion  of  iti  property  to  be  uied  in  such  a  manner  ai  to  endan- 
ger the  health  and  lives,  or  aeriously  to  impair  the  comfort,  of  perwna  residing  in 
the  vicinity  of  such  property ;  and  to  restrain  its  lessees  firom  so  asing  it. 

In  EauiTT.  This  was  an  application  for  an  injunctiim. 
The  bill  was  filed  by  persons  owning  and  occupying  prqierty 
situate  in  the  fifth  ward  of  the  city  of  New- York,  in  the  neigh- 
borhood of  the  place  called  the  north  battery,  on  the  North 
river,  at  the  foot  of  Hubert-street.  The  bill  stated  that  the  sec- 
tion of  the  city  in  which  the  north  battery  was  situated  had 
been  improved  by  the  erection  of  dwelling  houses,  mostly  of  a 
costly  description,  and  that  the  same  were  chiefly  occupied  for 
dwellings,  by  persons  doing  business  in  other  parts  of  the  city. 
That  by  an  act  of  the  legislature  of  this  state,  passed  on  the 
7th  of  April,  1848,  the  commissioners  of  emigration  were  au- 
thorized, with  the  approval  and  consent  of  the  common  coun- 
cil of  the  said  city,  to  lease  or  purchase  suitable  docks  or  piers 
to  be  appropriated  or  set  apart  for  the  exclusive  use  of  landing 
emigrant  alien  passengers ;  that  such  common  council,  on  the 
8th  of  May,  1848,  passed  a  resolution  that  the  north  battery 
be  granted  to  the  said  commissioners  of  emigration  for  the  land- 
ing of  immigrants,  for  a  period  of  five  years ;  that  the  commis- 
sioners  of  emigration  had  taken,  or  were  about  to  take,  such 
lease,  and  were  proceeding  to  make  the  necessary  erections^ 
and  to  prepare  the  premises  for  the  uses  aforesaid ;  that  the 
■aid  piece  of  ground  had  been,  and  then  was,  used  for  the  pur- 
poses of  a  public  street  or  highway,  but  that  the  commissioners 
of  emigration  pr<q[>osed  and  intended  to  enclose  the  same,  and 
wholly  destroy  the  use  thereof  as  a  pubUc  street  or  highway, 
and  to  appropriate  the  same  exclusively  to  the  landing  and  re- 
ceiving thereon,  and  discharging  therefrom,  all  the  emigrant 
passengers  who  should  arrive  at  the  port  of  New- York,  With 
their  baggage  and  effects ;  that  they  proposed  to  erect  thereoa 
sheds,  d^.  for  the  purpose  of  sheltering  and  protecting  such 
cnigrants  as  might  require  temporary  shelter  and  protecti«i 
beibre  being  discharged.  That  the  number  of  emigrant  pa»- 
vengeiB  arriving  from  foreign  countries*  ai  the  port  of  New-Yock, 
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daring  the  summer  months,  and  in  the  early  part  of  autunm, 
exceeded,  in  the  average,  one  thousand  persons  each  day,  and 
on  some  days  three  thousand  ;  that  the  emigrant  passengers 
who  had  hitherto  arrived  at  the  port  of  New-York  had  hereto- 
fore been  landed  at  various  points  upon  the  East  and  Hudson 
rivers,  upon  lines  of  wharves  and  piers  extending  at  least  three 
miles  about  said  city  ;  that  the  emigrant  passengers  who  had 
heretofore  arrived  at  the  city,  especially  within  the  last  two 
years,  had  been  extensively  affected  with  contagious,  malignant 
and  dangerous  diseases,  and  had  constantly  introduced  into 
the  city,  and  communicated  to  its  inhabitants,  infectious  dis- 
eases of  a  malignant  and  dangerous  character,  and  were  daily 
doing  so.  That  under  the  arrangement  proposed  to  be  made 
by  the  corporation  with  tlie  commissioners  of  emigration,  for 
landing  all  the  emigrant  passengers  at  the  foot  of  Hubert-street, 
the  pestilence  would  be  contracted  and  thrown  upon  the  fifth 
ward,  and  would  fall  with  unmitigated  severity  upon  the  blocks 
of  ground  situate  within  a  quarter  of  a  mile  of  the  north  bat- 
tery ;  that  the  occupation  of  the  north  battery  for  the  purposes 
proposed  would  endanger  the  health  and  lives  of  the  persons 
residing  in  the  vicinity ;  and  that  tlie  dweUing  houses  in  the 
neighborhood  would  be  rendered  wholly  untenantable  as  pri- 
vate residences,  and  the  value  thereof  be  greatly  diminished ; 
and  that  the  value  of  St.  John's  Park  would  be  wholly  destroyed 
as  a  park,  and  all  the  large  investments  made  therein  be  sacri- 
ficed to  the  parties  owning  the  same.  That  the  tenants  in 
some  of  the  houses  occupied  in  the  vicinity,  belonging  to  some 
of  the  plaintiffs,  had  threatened  to  leave  the  same  if  the  nui- 
sance should  be  established.  That  the  premises  owned  or  occu^ 
pied  by  the  plaintifis,  respectively,  would  be  injuriously  affected 
by  the  use  of  the  north  battery  for  the  purpose  proposed,  and 
that  the  plaintiffs  would  suffer  great  and  irreparable  damage 
by  the  leasing  of  the  premises  to  the  commissioners.  The  bill 
then  prayed  that  the  common  council  might  be  restrained,  by 
injunction,  from  leasing  the  north  battery  to  the  commission- 
ers of  emigration,  to  be  used  for  the  purpose  of  landing  or  keep- 
ing emigrant  passengers,*  or  their  baggage  or  effects,  or  alisilkiag 
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or  penoitting  the  said  premises  to  be  used  or  occupied  for  that 
purpose ;  and  thai  the  commissioDers  of  emigration  and  their 
successors,  agents,  d^c.  might  be  in  like  manner  restrained  from 
thus  using  or  occupyiog  the  premises. 

E-  Satidford,  for  the  plaintiffs. 

Willis  Hdllf  for  the  defendants. 

HuRLBUT,  J.  The  premises  known  ae  the  north  battery, 
are  owned  by  the  mayor,  aldermen  and  commonalty  of  the 
city  of  New- York,  and  while  as  such  owners,  they  enjoy,  in 
respect  to  this  property,  all  the  rights  to  which  private  persons 
would  be  entitled,  they  are  subject  also  to  the  same  duties  and 
obligations  in  respect  to  others  owning  adjacent  lands,  that  the 
law  imposes  upon  private  persons  owning  real  estate. 

That  the  premises  in  question  are  held  as  a  public  trust,  and 
that  no  private  gain  or  profit  is  to  be  derived  from  their  posses- 
flion,  does  not  in  the  least  diminish,  or  vary,  the  duties  and  obl^ 
gations  of  the  common  council,  in  respect  to  adjacent  owners, 
whose  rights  may  be  injuriously  affected  by  a  particular  mode 
of  using  this  property.  The  great  injunction  of  the  law,  ad- 
dressed to  all  proprietors  of  real  estate  is,  ^^  so  use  your  oum^  aa 
not  to  injure  another  /'  and  a  municipal  corporati(Hi  owning 
lands  is  as  much  bound  to  the  observation  of  this  precept,  as  a 
private  person. 

The  citizen,  and  the  municipal  body,  in  respect  to  their  sev^ 
eral  possessions  of  real  estate,  stand  upon  a  footing  of  equality ; 
neither  is  a  privileged  owner,  and  each  must  fulfil  the  same 
duties  in  respect  to  the  other.  These  duties  arise  out  of,  and 
are  attached  to,  the  ownership  of  the  estate.  In  the  owning 
of  title  to  land,  a  municipal  corporation  exercises  not  a  public, 
but  a  private  function.  It  is  what  every  citizen  incompetent  to 
do,  and  what  binds  him  to  perform  the  obligations  of  a  propri- 
etor. The  idea  of  the  irresponsibility  of  such  a  corporation,  or 
their  lessees,  which  was  urged  by  the  learned  counsel  for  the 
defendants,  can  only  be  entertained  by  the  coartc^  where  the 
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corporation  is  in  the  exercise  of  a  purely  governmental  function ; 
as  when  it  is  either  declaring  a  law  in  a  legislative  capacity, 
or  in  a  ministerial  one,  executing  it,  without  injuriously  affect- 
ing the  property  or  the  rights  of  particular  persons.  Wherever 
it  may  rightly  declare  a  duty,  prohibit  an  act,  or  enforce  an  ob- 
ligation in  a  governmental  capacity,  there  the  municipal  cor- 
poration, in  respect  to  the  thing  done,  acts  instead  of  the  state, 
and  in  a  sovereign  character,  and  so  may  be  held  to  be  irrespon- 
sible. But  in  these  cases,  the  municipal  body  stands  above, 
and  is  superior  to,  the  citizen.  Its  relation  to  him  is  that  of  the 
governor  to  the  subject,  and  it  exercises  a  function  which  he 
cannot  assume.  It  does  not  descend  to  his  level,  nor  invade 
the  humble  walks  of  business,  nor  deal  in  property  or  things 
ph]rsical.  It  ordains  law,  and  exacts  obedience.  As  a  law- 
giver, a  municipal  corporation  is  irresponsible,  and  the  court 
cannot  interfere  with  its  police  regulations,  which  are  ordained 
as  laws  for  the  observance  of  the  citizen.  But  it  can  enforce 
the  obligation  which  rests  alike  upon  owners  of  land,  whether 
corporations  or  individuals,  so  to  use  their  property,  as  that  ad- 
jacent proprietors  shall  be  rendered  secure  in  the  enjoyment  of 
their  estates. 

The  corporation  of  the  city  of  New- York  has  no  more  right 
to  erect  and  maintain  a  nuisance  on  its  lands,  than  a  private 
person  possesses. 

This  brings  me  to  the  consideration  of  the  position  of  the 
commissioners  of  emigration,  in  respect  to  the  proposed  use  of 
the  north  battery.  They  are  to  be  regarded  as  lessees  of  the 
common  council  of  the  city,  of  the  premises  in  question,  and  in 
that  chai'acter  alone,  are  subject  to  the  same  duties  and  obli- 
gations as  their  lessors,  in  respect  to  adjacent  proprietors.  But 
it  is  claimed  that  they  are  irresponsible ;  that  they  are  acting 
under  legal  authority ;  that  they  have  a  right,  in  their  discre- 
tion, to  locale  these  docks  and  piers  at  the  north  battery,  and 
that  in  the  discharge  of  this  public  function,  they  are  not  re- 
fusible  to  private  persons  for  their  acts.  It  is  true  that  they 
exercise  functions  conferred  by  law,  some  of  which  may  be  prop- 
erly regarded  as  public ;  and  that  in  respect  to  the  subject  of 
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complaint  in  this  case,  they  are  authorized  by  the  statute  of 
11th  April,  1848,  to  lease  or  purchase  suitable  docks  or  piers  in 
the  city  of  New- York,  and  to  erect  necessary  enclosures  thereon, 
and  to  appropriate  them  for  the  exclusive  landing  of  emigrant 
alien  passengers,  first  obtaining  the  approval  and  consent  of 
the  common  council  of  the  city.  This  law  does  not  designate 
an^  particular  dock  as  the  fittest  for  the  use  of  the  commission- 
ers, but  leaves  them  free  to  select  any  suitable  one,  in  any  part 
of  the  city,  in  which  it  must  have  been  known  to  the  l^isla- 
ture,  docks  could  be  procured  which  are  far  removed  from 
the  densely  settled  portions  of  the  town.  The  mere  legislative 
license  to  procure  a  dock  and  use  it  for  a  particular  purpose, 
when  the  location  of  it  at  one  place  would  be  a  nuisance,  and 
in  another  it  would  not,  cannot  be  construed  as  an  authority 
to  locate  the  dock  at  the  former  place.  It  is  not  pretended, 
that  beside  the  north  battery,  there  is  no  other  suitable  place  in 
the  city,  where  emigrant  passengers  can  be  landed ;  .nor  even 
that  that  place  is  more  convenient  for  the  purposes  of  the  com- 
missioners than  any  other ;  and  it  seems  to  me  that  it  cannot 
be  claimed  by  the  commissioners,  that  either  by  particular  au- 
thority of  law  or  by  the  necessity  of  the  case,  they  have  a  right 
to  insist  on  a  location  at  the  place  in  question,  without  respect 
to  the  rights  of  the  adjacent  proprietors. 

The  commissioners  of  emigration,  in  respect  to  the  possession 
of  docks  and  the  landing  of  passengers,  may  also  be  properly 
regarded  as  exercising  a  private  function.  The  keeping  of  ac- 
commodations for  this  purpose  is  no  more  a  governmental  act, 
than  the  transportation  of  the  same  passengers  across  the  sea ; 
and  as  well  might  a  ship  authorized  to  carry  a  particular  num- 
ber of  emigrant  passengers,  under  statutory  regulations,  claim 
to  be  exempt  from  all  responsibility  for  running  down  another 
ship  on  her  passage,  or  for  landing  and  exposing  passengers  in 
public  thoroughfares,  who  were  sick  of  dangerous  and  conta- 
gious diseases,  as  the  cpmmissioners  of  emigration  in  the  pre- 
sent case.  If  the  hand  of  government  is  to  be  seen  in  the 
employment  of  a  dock  by  them,  it  is  that  of  a  goTerment  en- 
gaged in  the  ordinary  transactions  of  the  citizen,  owning  land 
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and  devoting  it  to  the  common  purpose  of  business ;  and  to 
agents  are  to  be  held  responsible,  according  to  the  grade  of  the 
function  which  they  execute ;  rather  than  irresponsible  on  ac- 
count of  the  supremacy  of  their  principal.  '^  If  a  state  embark 
in  the  business  of  a  trading  company,  it  divests  itself,  so  far  as 
concerns  the  transactions  of  that  company,  of  its  sovereign 
character,  and  takes  that  of  a  private  citizen."  {Bank  of  U*S, 
V.  The  Planters'  Bank  of  Georgia^  9  Wheat.  Rep,  904.) 

It  seems  to  me  to  be  competent  for  this  court  to  interfere  for 
the  purpose  of  preventing  such  an  use  of  the  north  battery,  by 
the  owners  and  lessees  of  it,  as  would  endanger  the  health,  or 
seriously  impair  the  comfort  of  the  inhabitants  of  that  vicinity; 
and  the  remaining  question  is,  whether  a  case  has  been  pre- 
sented which  demands  the  interposition  of  the  court  by  way  of 
injunction  ? 

The  bill  states  that  it  is  the  design  of  the  commissioners  of 
emigration  to  land  and  receive  at  the  place  in  question,  all  the 
emigrant  passengers  who  may  arrive  from  foreign  countries  at 
the  port  of  New- York,  and  to  erect  there  sheds  and  other  build- 
ings for  their  shelter  and  protection ;  that  the  number  of  such 
passengers,  arriving  at  this  port  during  the  summer  months, 
may  be  from  one  to  three  thousand  a  day ;  that  such  passen- 
gers have  for  two  years  past  been  extensively  affected  with 
contagious,  malignant  and  dangerous  diseases,  and  that  not- 
withstanding all  the  precautions  exercised  at  quarantine,  under 
the  supervision  of  the  health  officer,  and  by  the  commissioners 
of  emigration,  these  passengers  have  constantly,  within  the  last 
two  years,  introduced  into  this  city,  and  communicated  to  its 
inhabitants,  infectious  diseases  of  a  malignant  and  dangerous 
character,  and  are  now  daily  introducing  and  communicating 
such  diseases ;  that  the  extent  to  which  these  diseases  have 
been  introduced,  and  the  number  of  cases  in  which  the  same 
have  been  taken  by  residents  of  this  city  with  fatal  conse- 
quences, have  been  so  great,  as  to  cause  extensive  and  general 
alarm  among  the  inhabitants  of  this  city ;  that  by  landing  all 
the  emigrants  at  the  north  battery,  all  the  inhabitants  in  the 
immediate  vicinity,  among  whom  are  the  pkintiffs,  will  be 
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subjected  to  the  danger  of  coatracting  the  diseases  of  small 
pox,  and  ship  fearer,  which  would  fail  with  great  severity  upon 
the  residents  in  certain  blocks  of  ground,  within  the  distance 
of  one-fourth  of  a  mile  from  the  landing;  that  this  p<Mtion  of 
the  city  is  densely  peopled,  the  buildings  there  being  principally 
occupied  as  residences  for  families ;  and  that  there  are  also  ex- 
pensive improvements  in  that  vicinity,  and  one,  the  Si.  John's 
Park,  is  private  property,  owned  by  and  improved  at  the  ex- 
pense of  the  proprietors  of  the  adjoining  lands.  That  if  the 
emigrant  passengers  shall  be  landed  at  the  place  proposed,  the 
dwelling  houses  occupied  by  families  in  the  vicinity  thereof,  in 
Hubert,  Beach,  Laight,  Yestry,  Desbrosses,  and  Watts  sheets, 
and  in  Washington,  Hudson  and  Greenwich  streets,  will  be 
rendered  untenantable  as  private  residences,  and  the  value 
thereof  greatly  depreciated  ;  and  that  the  health  and  lives  of 
the  plaintiffs,  and  the  inhabitants  of  that  part  of  the  city,  would 
be  greatly  endangered,  during  the  summer  months,  by  the  land- 
ing of  emigrant  passengers  at  the  place  proposed  by  the  com- 
missioners. The  bill  is  supported  by  evidence  tending  to 
establish  these  facts,  and  in  respect  to  the  influence  of  the  pro- 
posed use  of  the  dock  in  question  upon  the  health  of  its  inhabi- 
tants in  that  part  of  the  city,  a  great  number  of  the  most 
respectable  members  of  the  medical  profession  in  this  city,  have 
certified  that  in  their  opinion  it  would  be  dangerous  to  the 
health  and  live?  of  such  inhabitants.  The  affidavits  read  on 
the  part  of  the  defendants,  do  not,  in  my  judgment,  materially 
change  the  case  presented  by  the  bill.  On  the  whole,  it  appear^ 
to  me  that  the  proposed  use  of  the  dock  at  the  north  battery, 
by  the  commissioners  of  emigration,  would  be  dangerous  to  the 
lives  and  health  of  the  plaintiffs  and  other  inhabitants  in  that 
vicinity,  and  that  it  is  as  much  the  subject  of  restraint  by  this 
court,  as  unwholesome  trades,  slaughter  houses,  or  operations 
dangerous  to  health  or  oppressive  to  the  senses,  conducted  in 
the  midst  of  dense  masses  of  population.  Therefore  an  injunc- 
tion must  issue,  according  to  the  prayer  of  the  bill. 
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HoYT  V8.  Stort  and  The  New- York  and  Eeie  Rail-Road 

Company. 

In  Older  to  eonititata  mn  equitable  auigniDent,  by  a  debtor  to  hii  creditor,  of  a  ma 
due  to  the  debtor  from  a  third  person,  there  must  not  only  be  an  agrtemiefU  to  pay 
the  creditor  out  of  the  particular  fund,  but  an  appropriation  of  the  fond,  either  by 
giving  an  order  upon  it,  or  by  transferriug  it  in  such  a  manner  that  the  holder 
would  be  authorized  to  pay  it  to  the  creditor  directly,  without  the  further  inter- 
Tention  of  the  debtor. 

In  EauiTY.  Motion  to  dissolve  an  injunction  on  bill  and 
answer.  The  bill  showed  that  on  the  12th  of  June,  1847,  the 
rail-road  company  made  a  contract  with  one  Brown  to  grade, 
&c.  sections  62,  63,  64  and  65  of  said  rail-road.  On  the  21st 
of  June,  Brown  made  a  contract  with'  one  Depuy,  by  which 
the  latter  agreed  to  grade,  <S&c.  certain  parts  of  sections  63  and 
64 ;  and  Brown  agreed  to  pay  him  at  the  raie  of  ninety  cents 
on  the  dollar  of  the  prices  which  he  should  receive  from  the 
company ;  that  said  Brown  abandoned  the  work  and  the  de- 
fendant Story  assumed  the  control  of  the  same,  and  instructed 
Depuy  to  go  on  and  finish  the  work  on  which  he  was  engaged, 
and  informed  him  that  he.  Story,  had  taken  the  work  at  raised 
prices,  and  would  pay  Depuy  ninety  per  cent  of  the  increased 
prices.  That  monthly  estimates  were  made  for  the  months  of 
August,  September  and  October,  and  Story  paid  Depuy  at  the 
rate  of  ninety  per  cent  of  the  raised  prices.  That  the  company, 
in  order  to  expedite  the  work  on  said  four  sections,  agreed  to 
pay  Story  $5000  if  he  would  prosecute  the  work  with  greater 
force  and  diligence ;  and  Story  agreed  to  pay  Depuy  $1000 
extra  if  he  would  finish  a  certain  portion  of  the  work  by  a 
given  time.  The  bill  further  stated  that  Depuy  became  entitled 
to  the  said  $1000,  and  that  Story  was  indebted  to  him  in  the 
sum  of  upwards  of  $7000,  and  is  now  indebted  in  that  sum  to 
the  plaintiff,  who  is  assignee  of  Depuy.  The  bill  further 
charged  that  said  Story  was  in  embarrassed  pecuniary  circum- 
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Stances,  and  prayed  an  injunction  against  the  company  to 
present  them  from  paying,  and  against  Story  to  prevent  him 
from  collecting,  the  moneys  due  on  his  contract  from  the  com- 
pany, and  that  an  account  might  be  taken  of  the  amount  of 
indebtedness  from  Story  to  the  plaintiff,  and  a  decree  be  made 
for  the  pa/ment  of  the  same.  The  answer  denied  that  Story 
was  in  embarrassed  circumstances ;  but  stated  him  to  be  worth 
$20,000.    It  also  denied  most  of  the  allegations  in  the  bill. 

John  ChcAam,  for  the  defendant  Story. 

John  J.  WUkin  ^  Samuel  J,  Wilkin^  for  the  plaintiff. 

Barculo^  J.  It  will  be  unnecessary  to  examine  the  numer- 
ous objections  to  the  injunction  which  appear  upon  the  answers, 
and  which  have  been  urged  with  great  force  by  the  counsel ; 
as  I  have  come  to  the  conclusion  that  the  plaintiff's  bill  does 
not  show  a  ease  for  equitable  jurisdiction.  The  general  rule  is 
undisputed,  that  a  court  of  equity  will  not  aid  a  creditor  to 
reach  the  efiects  of  his  debtor  until  the  former  has  established 
and  liquidated  his  claim  in  a  court  of  law.  It  is  true  that  there 
are  exceptions  to  this  rule ;  but  the  present  case  does  not  fall 
within  any  of  them.  The  principle  invoked  by  the  plaintiff's 
counsel  is  the  doctrine  of  equitable  assignments;  and  upon 
that  point  he  cites  Bum  v.  Carvdho^  (4  Mylne  ^  Craigj  690.) 
In  that  case  the  plaintiffs  were  merchants  in  London.  For- 
tunato,  a  merchant  in  Liverpool,  being  under  pecuniary 
obligations  to  them,  and  having  property  in  the  hands  of  his 
agent  Rego,  at  Bahia,  promised  and  agreed  with  the  plaintiffs 
to  apply  such  property  to  the  discharge  of  his  liability  to  the 
plaintiffs,  and  sent  directions  to  Rego  for  that  purpose,  but 
became  bankrupt  before  such  instructions  could  reach  Rego. 
The  lord  chancellor  held  that  the  plaintiffs  had  a  good  title  in 
equity  to  the  goods ;  laying  down  the  rule  to  be  that  ^'  an  order 
given  by  a  debtor  to  his  creditor  upon  a  third  person  having 
iimds  of  the  debtor,  to  pay  the  creditor  out  of  such  funds,  is  a 
binding  equitable  assignment  of  so  much  of  the  fund."    The 


2fi4    '  CASUBB  IN  LAW  AND  KdUITY  [Jvw  13 


HojFt  t^.  Stoij. 


equilaUe  lien  was  created  by  the  agreemevt  of  tba  debtor  to 
pay  ibe  creditor  out  of  the  particular  fund.  In  the  case  of 
Mulcolm  v.  Scott,  (3  Hare,  39,)  the  vice  chancelloc,  in  com- 
menting on  the  case  of  Bum  v.  CarveUio,  remarks:  *^I  do  not 
conceive  that  I<ord  Cottenham  meant  to  decide  any  thing  more 
io  that  case  than  that,  when  you  make  out  the  agreement  to 
give  the  lien,  the  form  of  the  transaction  is  not  material." 

That  the  rule  depends  upon  the  agreement  to  pay  out  of  the 
particular  fund,  is  apparent  also  from  the  case  of  Watson  v. 
The  Duke  of  Wellington,  (1  Russ.  ^  Mylne,  602.)  I'hc 
master  of  the  rolls  there  says :  '^  In  order  to  constitute  an  equi- 
table assignment,  there  must  be  an  engagement  to  pay.  out  of 
the  particular  fund ;"  and  he  dismissed  the  bill  because  he  could 
not  find  '^  any.  engagement  of  the  Marquis  of  Hastings  to  pay 
the  debt  out  of  this  money."  This  rule  is  recognized  and  acted 
upon  in  the  case  of  Clark  v.  Mauran,  (3  Paige,  373,)  and  in 
the  case  of  Bradley  v.  Root,  (5  Id,  632.)  In  ihe  last  case 
Bradley  claimed  as  the  assignee  of  a  mail  contract  from  one 
Stewart,  in  which  Bradley  agreed  to  carry  the  mail  and  was 
"  to  receive  the  full  benefit  of  said  contract,  and  be  entitled  to 
all  moneys  due  from  the  postmaster  general  agreeably  to  the 
terms  of  said  contract."  Aflter  this,  Stewart  gave  the  defendant 
Root  an  order  on  the  postmaster  general,  by  wliich  he  drew  a 
considerable  sum  of  money  due  on  the  mail  contract.  The 
chancellor,  conceding  that  the  order  was  an  equitable  assign- 
ment to  Root,  held  tliat  Bradley  had  the  prior  and  superior 
equity  by  virtue  of  the  assignment  of  the  contract.  In  all  these 
cases  it  will  be  perceived  that  there  is  something  more  than  a 
mere  agreement  to  pay  out  of  the  particular  fund.  There  is 
some  appropriation  of  the  fund,  either  by  giving  an  order  upon 
it,  or  by  transferring  it  in  such  a  manner  that  the  holder  would 
be  authorized  to  pay  it  to  the  creditor  directly,  without  the 
farther  intervention  of  the  debtor.  This  I  understand  to  be 
tbe  true  distinction  between  a  mere  contract  to  pay  out  oi  cer- 
tain funds,  and  an  appropriation  of  the  fund  which  courts  of 
equity  will  uphold  as  an  equitable  assignment 

The  case  of  Reger^v.  Hosaek,  (18  W^nd.  219,)  is  in  {Mint 
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There  was  a  covenant  to  pay  certain  debts  out  of  a  designated 
fund,  when  the  same  should  be  received  by  the  debtor ;  and 
the  court  of  errors  held  that  it  did  not  give  the  creditors  a  spe^ 
cific  lien  on  the  fund ;  but  was  a  mere  personal  covenant, 
reversing  the  decision  of  the  chancellor  in  5  Paige,  415.  Judge 
Cowen,  in  his  opinion,  uses  the  following  emphatic  language : 
"  Here  is  no  assignment,  no  mortgage  or  pledge ;  no  order,  or 
any  other  specific  appropriation  of  the  French  funds,  but  a  mere 
covenant  to  pay  them  over  on  their  being  obtained  by  the 
covenantor.  That  such  an  agreement  does  not  create  any  lien, 
either  at  law  or  in  equity,  several  point  blank  cases  have  been 
cited  on  the  argument."  "  Indeed,  among  the  cases  cited  to 
show  that  these  articles  of  agreement  may  be  made  operative 
as  an  assignment,  I  have  been  unable  to  discover  the  least 
countenance  for  such  a  construction."  (18  Wend,  334.)  This 
decision  of  the  court  of  errors  is  in  strict  conformity  to  the  cur- 
rent of  authorities ;  and  does  not  introduce  any  new  principle 
nor  interfere  with  the  settled  law  in  the  slightest  degree,  as 
seems  to  be  supposed  by  the  chancellor  in  Hawley  v.  Ross,  (7 
Paige,  103,)  and  in  Richardson  v.  Rust,  (9  Id,  243.) 

In  the  case  before  us,  Brown  having  a  contract  with  the 
rail-road  company,  entered  into  an  agreement  with  Depuy,  by 
which  the  latter  agreed  to  do  certain  portions  of  the  work  "  in 
the  same  manner,  within  the  same  time  and  subject  to  the 
same  conditions,  specifications,  liabilities  and  penalties  as  are 
contained  in  and  by  virtue  of  a  contract"  between  Brown  and 
the  company.  Brown  agrees  to  pay  Depuy  '*  at  the  rate  of  ninety 
cents  on  the  dollar  of  the  prices  which  he  receives  from  the" 
company.  Brown  abandons  the  contract,  and  Story  comes  into 
bis  place  under  a  contract  with  the  company  for  higher  prices ; 
Depuy  continues  under  Story.  The  plaintiff  claims  that  Depuy 
was  to  receive  from  Story  all  except  ten  per  cent  of  the  prices 
which  Story  received.  Story  contends  that  he  agreed  to  con- 
tinue Depuy  at  the  same  prices  for  which  he  worked  under 
Brown.  The  agreement  between  them  was  by  parol.  The 
point  in  dispute  between  them  is  whether  Depuy  was  to  receive 
at  the  rate  of  ninety  per  cent  of  Brown's  prices,  or  of  Story's 
Vol.  III.  34 
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prices.  Now  it  seems  to  me  quite  clear  that  in  either  event  the^ 
plaintiff  has  no  equitable  lien  upon  the  fund  in  the  hands  of 
the  company.  Brown  covenanted  to  ptiy  at  the  rate  of  ninety 
per  cent  of  the  prices  he  recieiyed.  Story  comes  in  and  agrees, 
by  parol,  to  pay  at  the  same  rate  or  t(ie  same  proportion  of  his 
increased  prices.  The  case  comes  clearly  within  the  decision 
in  Hosacfc  v.  Rogers.  Here  is  no  order  upon  the  fund ;  there 
is  no  j^ssignment,  or  transfer,  or  appropriation ;  the  plaintiff  has 
no  authority  by  which  he  could  demand  payment  of  the  com- 
pany, nor  which  would  protect  and  justify  the  company  in 
paying  him.  A  reference  is  made  to  the  price  paid  by  the 
company,  only  for  the  purpose  of  fixing  the  amount  of  compen« 
sation,  and  the  time  and  conditions  of  payment.  There  is  no 
discharge  of  Story's  pei-sonal  liability.  On  the  contrary,  the 
plaintiff  charges  that  Story  has  made  all  the  payments  that 
h^ve  been  made,  and  that  he  is  indebted  to  the  plaintiff  in  a 
large  amount.  I  am  unable  to  discover  in  these  facts  the  least 
color  for  the  pretence  that  the  plaintiff  has  an  equitable  hen 
upon  the  fund. 

It  is  contended  that  Depuy  by  his  labor  created  the  fund, 
and  hence  an  equity  arises  in  his  favor.  But  if  this  doctrine 
were  correct,  it  would  be  necessary  to  extend  the  lien  a  step 
farther,  and  give  the  benefit  of  it  to  each  of  the  laborers  under 
Depuy,  who  cLctually  performed  the  work.  This  would  be 
extending  the  doctrine  farther  probably  than  even  the  plaintiff 
would  desire;  but  no  farther  than  the  principle  necessarily 
leads.  In  the  absence  of  any  legislative  enactment  creating  a 
lien  in  favor  of  labor,  it  is  a  matter  of  contract  between  the 
laborer  and  his  employer,  in  which  each  must  rely  upon  the 
integrity  and  responsibility  of  the  other,  to  a  certain  degree  * 
and  although  cases  sometimes  occur  in  which  great  injustice 
is  done  to  the  former,  still  I  am  not  aware  of  any  jprinciple 
which  will  allow  this  court  to  interpose  in  sustaining  aQ  equi? 
table  hen  in  a  case  like  the  present 

The  injuction  must  be  dissolved,  with  twenty  dollars  costs  oi 
motion. 


I84a1  is  tHB  8Ut»R£Bfttf  COURT:  0A7 


StTFFOLK  Special  I^erm,  June,  1848.    Strong^  Justice. 
Hallock  and  others  v^.  Smith  and  others: 

The  vehdor  of  real  estate  has,  oitimaiily,  an  eqiiitable  lien  Upon  the  land  eoid,  fUt         75h  46* 
'    the  vnpaidand  miieeaTCd  |MB<Dhafle.nione3r»  -'*^*  ^ 

Taking  the  note  of  a  third  person,  as  payment  fixr  a  part  of  the  poiehase  moneys 

will  not  diichaige  the  lien  of  the  vendor  for  the  portion  of  the  porehaae  money 

still  remaining  anpaid. 
Kor  will  the  taking  of  secority  from  a  third  perMn,  for  a  portion  of  the  purchase 

money,  destroy  the  vendor's  lien  for  the  TseUJoe,  U  seems,  <  ^ 

Ketther  will  the  taking  of  a  note  or  bond  from  the  vendee,  for  the  purchase  money,       J 

amount  to  a  waiver  of  the  vendor's  lien.    But  if  such  note  or  bond  'n  assigned  of    ^ 

transferred  to  a  third  perRon,  for  his  benefit,  the  security  is  gone  forever.  \^ 

This  rote  does  not  apply,  however,  where  the  transfer  is  only  for  the  purpose  ot 

paying  ihe  debts  of  the  vender,  so  ftr  as  it  may  be  available,  and  is  Ihenfevtf  for 

hii  benefit    In  that  case  the  equity  continues. 
The  lien  of  the  vendor,  for  the  purchase  money,  ezistB  not  only  against  the  original 

vendee  but  also  against  subsequent  purchasers  and  incumbrancers;  either  when 

they  advance  no  new  consideration,  or  when  they  have  notice. 

•    •  ' 

In  Equity.  The  plaintiffs  in  this  suit  were  sureties  for  on^ 
Jonathan  W.  Huntting,  for  the  payment  of  a  sealed  note  dated 
13th  September,  1834,  on  which  there  was  due  about  eight 
hundred  dollars,  and  part  of  which  they  had  paid.  The  bill 
was  filed  to  compel  the  defendant  Reuben  Smith,  jr.  the  as- 
signee of  Huntting,  to  ac<toimt  for  property  assigned  to  bifB  by 
the  latter,  on  thie  11th  of  April,  1837,  to  pay  the  debts  of  Hunt-  ^ 
ting,  including  this  debt,  and  particularly  to  compsj  the  collec* 
tion  of  a  note  for  $510,40,  given  by  the  defendant  Mortimer  S. 
Brown  to  Huntting  on  the  purchase  of  cer^tin  real  Estate  at 
Southold,  Suffolk  county,  on  the  16th  January,  1837,  AnA 
which  note  passed  into  the  handd  o{  the  assignee  with  his 
other  assets.  This  note  it  was  clatoied  was  given  for  pait  of 
the  purchase  money,  and  formal  an  equitable  mortgage.  The 
defendant  Leander  Btown  was  made  a  parly  as  holding  si  iiiortr 
gage  on  the  same  premi^  for  one  thousand  two  hilndred  dol- 
lars, executed  by  Huritting,  to  him  on  the  83d  of  9<s|^mber, 
1837  ^  which  the  plairitiff  Insisted  was  fraudulMt^  and  taken 
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with  full  notice  of  the  claim  for  the  purchase  money.  It  was 
also  alleged  that  this  real  estate  was  subsequently  conveyed  by 
Mortimer  S.  Brown  to  Reuben  Smith,  jr.  the  assignee.  The 
defendants  set  up,  in  their  answer,  the  defence  that  no  more 
than  sufficient  had  been  realized  from  the  assets  of  Huntting 
to  pay  the  debts  first  secured,  and  certain  sums  admitted  in  the 
bill  to  have  been  paid  on  account  of  the  complainant's  liability, 
and  that  nothing  remained  undisposed  of,  or  to  be  collected, 
except  a  judgment  set  forth  in  the  bill,  recovered  by  Huntting 
upon  the  note  given  to  him  by  Brown.  They  also  alleged  that 
$221,46,  part  of  the  purchase  money  of  the  land  at  Southold, 
sold  by  Huntting  to  Brown,  amounting  to  $500,  was  paid  by  a 
note  given  by  one  Case  to  Leander  Brown,  endorsed  by  the 
latter  to  Mortimer  S.  Brown,  and  by  him  to  Huntting.  This 
note  was  for  $221,46.  That  the  note  of  $510,40  was  partly 
for  the  residue  of  the  purchase  money,  being  $288,94,  and  partly 
for  hardware  obtained  by  the  defendant  Mortimer  S.  Brown 
from  Huntting,  and  used  in  finishing  a  building  on  the  lot  at 
Southold  bought  by  him.  The  defendant  Leander  Brown 
contended  that  the  sum  of  $1200  mentioned  in  the  mortgage 
to  him,  consisted  of  various  suras  of  cash  paid  for,  and  to,  the 
defendant  Mortimer  S.  Brown,  of  articles  sold  by  him  to  the 
latter,  and  the  above  note  of  $221,46 ;  of  which  sums  an  ac- 
count was  had  between  them,  and  the  same  was  found  to 
amouiit  to  upwards  of  $1200,  exclusive  of  interest.  These  va- 
rious items  accrued  at  different  times  between  September,  1832, 
and  SepteiiJ>er,  1836 ;  the  above  note  being  one  of  the  last. 
The  defendants  also  contended  that  the  lot  at  Southold  was 
bought  by  Mortin^r  S.  Brown  from  Huntting,  with  a  lot  of 
materials  for  completvig  the  building  thereon,  for  $500,  with 
the  understanding  that  Qrown  should  use  up  those  materials 
and  complete  the  building ;  \ind  that  on  being  dissatisfied  there- 
with, Huntting  agreed  to  repay  the  purchase  money  and  ex- 
penses, and  take  back  the  property.  The  defendants  also 
alleged  that  the  moneys  expended,  with  the  purchase  money, 
amounted  to  $1100 ;  that  Mortimer  S.  Brown  tendered  a  con- 
veyance of  the  premises  to  Huntting  and  Reuben  Smith,  jr.  on 
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receiving  the  amount  of  his  advances,  but  they  both  refused  to 
pay  them.  The  defendant  Mortimer  S.  Brown  also  contended 
that  he  was  induced  to  give  the  bond  and  warrant  of  attorney 
in  the  bill  mentioned,  on  the  note  for  $510,  by  misrepresenta* 
lion  of  his  liability.  The  conveyance  by  Brown  to  Smith  of 
the  premises  at  Southold  was  denied.  The  cause  was  heard 
on  pleadings  and  proofs. 

Geo.  Miller,  for  the  plaintiffs.  The  whole  amount  of  the 
note  from  Mortinaer  S.  Brown  to  Huntting  was  for  the  purchase 
money  of  the  premises  conveyed  by  the  former  to  the  latter, 
and  is  a  lien  upon  the  premises,  to  be  preferred  to  the  mortgage 
to  Leander  Brown.  ( Garson  v.  Green,  1  John,  Ch.  Rep,  308. 
2  Mad.  Ch.  Rep.  128,  129.)  Leander  Brown  knew  of  the  lien 
of  the  note ;  and  his  mortgage  was  taken  for  an  antecedent 
debt.  The  defendants  set  up  a  false  and  fraudulent  defence  in 
Cheir  answer.  Their  stoiy  is  not  only  without  proof,  but  it  is 
shown  by  their  own  answers,  and  the  proofs,  to  be  totally  false. 
The  mortgage  should  be  postponed  to  the  note,  because  the 
note  is  the  prior  lieu,  and  because  the  defendants  have  not  suf- 
ficiently established  the  consideration  of  the  mortgage.  If  only 
part  of  the  note  shall  be  held  to  be  a  lien  preferable  to  the  mortr 
gage,  yet  the  complainants  are  entitled  to  full  costs,  because 
they  have  been  obliged  to  contend  against  a  defence  evidently 
false  and  fraudulent ;  while  they  had  strong  probable  ground 
for  believing  that  the  whole  note  was  for  purchase  money. 
Reuben  Smith,  jr.  has  violated  his  trust  as  assignee.  He  should 
be  decreed  to  render  an  account  before  a  referee,  with  costs. 

/.  M.  Van  Cott,  for  the  defendants.  The  defendant,  Reu- 
ben Smith,  jr.  has  faithfully  executed  his  trust,  as  the  assignee 
of  Jonathan  Huntting.  The  bill  should,  therefore,  be  dismissed, 
as  to  him,  with  costs.  By  receiving  the  note  of  Case,  endorsed 
by  the  defendant  Leander  Brown,  for  $221.46,  in  part  payment 
of  the  purchase  money,  the  vendor  relinquished  his  equity  to  a 
lieti  on  the  land  for  the  residue.  The  defendant,  Leander 
Brown,  is  a  bona  fide  mortgagee,  without  notice,  except  thespe- 
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cial  Qotk^c  disclosed  in  the  answer.  Under  the  circumstances 
89  disclosed,  the  vendor  has  no  equity  against  the  vendee ;  and 
if  he  had,  his  equity  is  inferior  to  that  of  the  vendee's  mortgagee. 
An  equitable  lien  for  the  purchase  money  can  be  held  only  by 
the  vendor.  It  does  not  pass  to  the  endorsee  of  a  note  given 
for  the  purchase  motley,  or  by  a  general  assignment  for  the 
benefit  of  creditors.  If  the  vendor's  equity  could  pass  by  as- 
signment, it  vested  in  the  defendant,  Reuben  Smith,  jr.  by  the 
general  assignment  for  the  benefit  of  creditors,  and  can  be  en- 
forced only  by  him.  If  the  equity  could  be  enforced  by  a  cred- 
itor, on  the  default  and  refusal  of  the  assignee  to  proceed,  the 
bill  does  not  make  a  proper  case  to  justify  its  beidg  filed  by  the 
complainants.  They  should  have  called  on  Smith  to  file  the 
bill,  and  tendered  a  sufiScient  indemnity  against  costs.  The 
bill  is  defective  in  not  making  Huntting  a  party ;  and  it  should 
be  dismissed,  with  costs  to  all  the  defendants. 

Strong,  J.  That  the  vendor  of  real  estate  has  ordinarily 
an  equitable  lien  upon  the  land  sold,  for  the  unpaid  and  unse- 
cured purchase  money,  is  well  settled.  The  principle  is  found- 
ed upon  the  presumed  intention  of  the  partiejs,  .although  it  often 
happens  that  they  know  nothing  about  the  rule,  and  of  course 
did  not  contemplate  the  secitiity  at  the  time  of  the  sale.  The 
general  presumption  based  upon  equitable  considerations  is' 
sufficient  to  establish  the  lien,  although  it  hangs  by  a  slender 
thread  which  is  easily  broken.  In  this  case,  a  note  was  given 
by  the  purchaser  some  time  after  the  sale,  and  about  the  time 
when  the  conveyance  appears  to  have  been  executed,  for 
$610,40,  corresponding  in  amount  with  the  purchase  money 
and  the  interest  upon  it,  after  allowing  a  credit  of  six  months 
from  the  time  of  the  sal^  which  is  customary  in  that  part  of 
the  country  where  the  transaction  took  place.  That,  if  unex- 
plained, would  raise  an  inference  that  the  note  was  given  wholly 
for  such  purchase  money,  and  that  the  Uen  coirtiniied  for  all 
the  principal  and  interest  due.  But  it  was  proved  by  the  ven- 
dor, who  was  introduced  as.  a  witness  for  the  complainants,  that 
$22lft^  of  such  purchase  money  had  been  previously  paid  by 
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a  note  ai^ainst  a  third  person.  Consequently  the  lien,  if  it  now* 
exists,  can  be  for  only  the  remaining  $288;94,  and  interest. 

The  defendants'  counsel  contended,  on  the  argument,  that, 
inasmuch  as  Huntdng,  the  vendor,  had  taken  the  note  of  a 
third  person  for  a  part  of  the  purchase  money,  the  lien  for  the 
resijdue  was  discharged.  It  does  not  appear,  however,  that 
such  note  was  taken  as  security.  On  the  contrary,  Huntting 
testifies  that  it  was  delivered  and  received  as  part  payment 
If^o,  thai  would  not  discharge  the  lien  for  the  amount  still  re- 
maining unpaid.  Chancellor  Kent,  speaking  on  this  subject 
says,  {Ath  Cam.  151,)  that  "  the  vendee  becomes  a  trustee  to 
the  vendor  for  the  purchase  money,  or  so  much  as  remains  tin- 
paid.^^  Neither  do  I  conceive  that  when  the  vendor  takes  secu- 
rity from  a  third  person  for  a  part  of  the  purchase  money,  the 
lien  for  the  residue  is  destroyed.  That  would  not  be  a  rea- 
sonable rule ;  nor  do  I  find  any  case  which  goes  that  length. 
True,  if  security  is  expressly  taken  on  the  land  sold,  for  a  part, 
there  is  no  lien  for  the  residue.  The  reason  is,  t^at  the  vendor 
would  hot  have  taken  such  security  on  the  land  for  a  part  of 
the  purchase  money,  if  be  had  intended  that  the  same  property 
should  continue  bound  for  the  whole.  It  has  been  decided  that 
if  it  can  be  fairly  inferred  from  the  circumstances  of  the  sale, 
that  the  vendor  did  not  intend  to  rely  upon  the  equitable  lien 
which  the  law  would  give  him,  he  cannot  resort  td  it.  So  if  he 
afterwards  shows  an  intention  to  abandon  the  security  which 
was  originally  valid,  it  is  gone,  and  cannot,  under  any  circum- 
stances, be  resumed. 

As  the  note  to  the  vendor  was  given  in  part  only  for  the  con- 
sideration money,  and  as  the  residue  included  in  si|ch  note  could 
hot,  under  the  circuinstances,  be  a  lien  upon  the  land,  it  might 
be  a  question  whether  that  does  not  raise  an  inference  that  he 
intended  that  bot^  parts  should  fare  alike,  and  as  there  was  no 
security  for  one,  then  there  should  be  none  for  the  other.  But 
the  point  was  i^ot  raised  by  the  counsel  for  the  defendants,  and 
as  the  giving  of  the  note  was  not  a  payment  of  the  amount, 
and  the  vendor  had  the  right,  after  it  became  due,  to  fall  bttek 
upon  the  original  consideration,  I  think  it  would  be  stretdliing 
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a  presumption  too  far  to  suppose  that  he  intended  to  relinquish 
his  security  for  the  payment  of  any  part  of  the  money. 

If  the  vendor  take  a  note  or  bond  from  the  vendee  for  the 
purchase  money,  that  is  no  waiver  of  the  lien,  for  such  instru- 
ments are  only  the  ordinary  evidences  of  the  debt.  (  Winter 
V.  Lord  Anson,  3  Russ.  Rep.  488.  Lagow  v.  BadoUet,  1 
Blackf.  Ind,  Rep.  416.  Eskridge  v.  McCluse,  2  Yerg.  Rep. 
84.)  But  if  the  note  or  bond  is  assigned  or  transferred  to  a 
third  person,  for  his  benefit,  the  security  is  gone  forever.  The 
reason  is,  that  there  is  no  peculiar  equity  in  favor  of  the  third 
person.  But  that  does  not  apply  where,  as  in  this  case,  the 
transfer  is  only  for  the  purpose  of  paying  the  debt  of  the  vendor, 
so  far  as  it  may  be  available,  and  is  therefore  for  his  benefit. 
There  the  equity  continues. 

The  defendants'  counsel  insisted  that  Huntting,  being  inter* 
ested,  should  have  been  made  a  party.  That  is  not  necessary^ 
as  the  defendant  Smith,  by  the  very  nature  of  the  trust,  repre- 
sents his  interest,  and  is  clothed  with  his  original  powers.  It 
was  also  contended  that  Huntting  was  interested,  and  that 
therefore  his  testimony  should  be  suppressed.  Undoubtedly  he 
has  an  interest  that  the  lien  should  be  enforced  and  the  money 
applied  in  payment  of  his  debt ;  and  if  the  objection  had  been 
raised  in  season,  it  would  have  prevailed.  But  it  was  compe- 
tent for  the  defendants  to  waive  it,  and  as  the  facts  upon  which 
it  is  founded  must  have  been  known  to  them  at  the  commence- 
ment of  the  examination,  and  they  then  permitted  him  to  be 
sworn  in  chief,  and  without  raising  the  point,  it  is  too  late  for 
them  to  insist  upon  it  now. 

The  lien  exists  not  only  against  the  original  vendee,  but  also 
against  subsequent  purchasers  and  incumbrancers,  either  when 
they  advance  no  new  consideration,  or  have  notice.  In  this 
case  it  is  clear  that  the  mortgage  from  Mortimer  S.  Brown  to 
Leander  Brown,  if  given  for  any  valid  consideration  at  all,  was 
for  moneys  previously  advanced,  or  for  former  liabilities.  It  is 
admitted  by  Leander  Brown,  in  his  answer,  that  he  knew  that 
the  purchase  money  remained  unpaid  when  his  mortgage  was 
executed  ;  but  he  attempts  to  qualify  his  admission  by  saying 
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that  he  knew  at  the  same  time  that  the  vendor  had  agreed  that 
upon  certain  contingencies  he  would  take  back  the  bond  and 
refund  the  money ;  that  such  contingencies  had  occurred,  and 
the  vendee  had  offered  to  restore  the  premises,  but  that  the  ven* 
dor  was  not  in  a  situation  to  refund  the  money,  and  conse- 
quently the  land  was  not  reconveyed.  If  the  agreement  had 
been  valid,  it  is  difficult  to  see  how  that  fact  could  have  affected 
the  notice.  If  the  defendant  Mortimer  S.  Brow^  had  a  title  to 
the  land,  then  his  mortgage  to  Leander  Brown  may  have  been 
valid,  and  the  question  of  notice  might  have  been  material. 
But  if  the  conveyance  had  been  conditional,  and  the  title  was 
still  in  Huntting,  then  the  mortgage  was  of  no  validity,  and 
Leander  Brown  would  have  no  right  to  raise  any  question  as 
to  the  lien  of  any  one.  If  the  mortgage  was  valid,  Leander 
Brown  had  notice.  If  it  was  invalid,  no  notice  was  necessary. 
The  complainants  were  not  bound  to  fight  against  a  shadow. 
It  does  not  appear  whether  the  alleged  agreement,  if  it  ever 
existed  at  all,  was  in  writing  or  not ;  but  as  it  is  not  averred  in 
the  answer  that  it  was  in  writing,  and  no  written  document 
was  produced  in  evidence,  it  is  fair  to  presume  that  it  was  by 
parol  only.  In  that  case  it  could  not  have  qualified  the  title  at 
all.  It  was  not  competent  to  prove  it  in  a  court  of  law,  nor,  as 
I  conceive,  in  a  court  of  equity.  (  Webb  v.  Rioe^  6  HUPs  Rep. 
219.)  Parol  evidence  is  inadmissible  to  vary  the  terms  of  a 
deed,  or  to  qualify  the  title  which  it  purports  to  convey,  except 
on  a  bill  between  the  parties,  or  their  privies,  to  correct  it. 

As  Huntting  had  assigned  the  equitable  lien  in  question  to 
the  defendant  Smith,  for  the  payment  of  his  debts,  it  was  the 
duty  of  Smith  to  enforce  it.  There  is  no  pretence  that  he  was 
ignorant  of  the  facts.  If  he  was  ignorant  of  the  law,  that  did 
not  excuse  him.  Such  is  the  rule,  and  although  non-profes- 
sional men  are  generally  better  acquainted  with  the  fa^ts  than 
with  the  law,  still  the  principle  is  sound,  and  calcul9<ed  to  pro- 
mote the  general  good,  and  should  be  enforced.  Yet  he  has 
not  only  refused  to  proceed  in  a  case  where  the  value  of  the 
subject  matter  would  have  fully  indemnified  him  against  any 
personal  loss,  but  he  has  joined  with  the  other  defendants  (ode 
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of  whom  was  bis  clerk  or  employee)  in  resisting  the  claim,  and 
insists  in  his  answer  that  an  attempt  to  enforce  payment  might 
be  successfully  resisted.  The  bill  in  this  case  was  properly 
filed  against  the  three  defendants. 

The  plaintiffs,  being  security  for  the  payment  of  a  debt  from 
Huntting  (who  is  insolvent)  to  Mrs.  Wiggins,  which  is  entitled 
under  the  assignment  to  a  priority  over  all  those  now  remain- 
ing unpaid,  and  of  sufficient  amount  to  absorb  the  whole  fund 
in  question,  and  the  assignee  being  disinclined  to  proceed,  there 
can  be  no  doubt  of  the  right  of  the  plaintiffs  to  file  their  bill  for 
the  purpose  of  having  the  validity  of  the  lien  judicially  declared, 
and  such  lien  eventually  enforced.  The  bill  is  not  framed  in 
a  manner,  nor  are  there  all  the  requisite  parties,  to  justify  a  de- 
cree for  a  sale  pf  the  land. 

A  decree  must  be  entered,  declaring  that  the  defendant 
Smith  holds,  upder  the  assignment  from  Huntting  to  him,  an 
equitable  lieu,  which  the  plaintiffs  have  a  right  to  have  en- 
forced, on  the  land  sold  and  conveyed  by  the  assignor  to  Morti- 
mer S.  Brown  for  the  unpaid  portion  of  the  purchase  money, 
amounting  to  $2%,94,  with  interest  to  be  calculated  six  months 
from  the  day  of  sale,  and  extending  such  lien  in  behalf  of  the 
plaintiffs  to  the  amount  of  their  costs,  and  declaring  and  direct- 
ing that  the  whole  shall  be  entitled  to  a  priority  over  the  mort- 
gage given  by  Mortimer  S.  Brown  to  Leander  Brown,  and  that 
a  supplemental  or  other  bill  may  be  filed  by  the  plaintiffs,  either 
alone  or  in  connection  with  one  or  more  other  plaintiffs,  as  they 
may  be  advised,  against  all  the  necessary  defendants,  to  enforce 
such  lien  by  a  sale  of  the  land.  There  does  not  seem  to  be  any 
good  reason  for  requiring  Smith  to  account,  at  present.  Liberty 
uiust  be  reserved  to  the  plaintiffs  to  call  on  him  hereafter  for 
thai  purpose,  both  in  reference  to  the  past  and  the  future. 

I  shall  give  no  costs  against  the  defendants  personally,  nor 
allow  them  any. 
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Jordan  vs.  Hyatt  and  others. 

An  MMiraient  made  by  a  municipal  corporation,  apon  the  landii  of  private  perMiM, 
to  raise  money  for  a  public  purpose,  without  any  notice  being  given  to  the  owners 
of  the  property  assessed,  is  illegal,  and  is  not  binding  upon  the  owners. 

R  seems  that  the  clause  of  the  constitution  which  prohibits  the  taking  of  private 
property  without  due  process  of  law,  refers  to  a  transfer  of  property  fiom  one 
person  to  another ;  and  not  to  the  taking  of  private  property  for  public  itse.  It 
means  that  the  legislature  shall  not  have  the  power  to  take  the  property  of  one 
person  and  give  it  to  another,  by  mere  enactment ;  but  that,  to  effect  such  a  change, 
there  must  be  a  suit  or  prdceeding  in  some  court,  or  before  some  magistrate,  and  a 
judgment  thereon  according  to  due  course  of  Saw. 

Whether  there  is  any  distinction  between  taking  the  land  of  a  private  person  for 
public  use,  and  taking  Tvumcy,  by  means  of  an  assessment,  to  pay  for  land  taken  1 
Qtutre.    Per  Barculo,  J. 

A  municipal  corporation,  empowered  by  its  charter  to  order  lands-,  directed  to  be  sold 
finr  assessments,  to  be  sold  ibr  a  term  of  years,  has  no  authority  to  direct  the  us^ 
divided  kalfoftL  lot  to  be  sold  in  that  manner. 

A  submission  to  arbitrators  of  the  subject  matter  of  a  suit  for  a  partition,  commenced 
by  one  of  the  parties,  is  a  diibcontinuance  of  such  suit. 

An  award,  made  without  any  appointment  of  a  time  ot  place  for  a  hearing  having 
been  made,  or  any  notice  given  to  the  parties^  and  without  their  being  present,  or 
having  an  opportunity  to  be  beard  before  the  arbitrators,  is  void. 

An  award  made  under  such  circumstances  is  in  the  nature  of  a  judgment  of  an 
inferior  court  which  has  not  obtained  jurisdiction  of  the  partiek.  The  arbitrators 
are  bound  to  give  the  parties  an  opportunity  of  being  heard,  in  relation  to  the  mat* 
teie  submitted ;  and  without  this,  they  have  no  authority  to  decide  the  question  in 
controversy. 

In  such  a  case,  it  is  not  necessary  to  show  firaud,  or  corruption,  in  order  to  set  aside 
the  award. 

In  EaviTY.  This  was  a  bill  for  a  partition  of  certain  real 
estate  consisting  of  two  lots  of  land  situate  in  the  city  of  Hud- 
son, of  which  the  plaintiff  claimed  to  be  seised  in  fee  of  an 
equal  undivided  moiety.  The  bill  alleged  that  Ann  Catharine 
Hyatt,  deceased,  was  the  wife  of  James  Hyatt,  who  is  also  dead, 
and  that  in  her  lifetime  she  was  seised  in  fee  of  the  premises ; 
that  she  died  on  or  about  the  25th  of  December,  1825,  intestate, 
her  husband  surviving  her ;  who  after  her  death  held 
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and  possessed  the  premises  as  tenant  by  the  curtesy ;  that  he 
died  on  the  26tb  of  August,  1836.  That  Ann  Catharine  Hyatt 
left  two  children,  Edward  Hyatt  and  Amelia  Hyatt ;  who,  at 
her  decease,  became  seised  in  fee  simple  of  the  premises,  as 
tenants  in  common,  subject  to  the  estate  of  their  &ther  James 
Hyatt,  as  tenant  by  the  curtesy,  and  that  upon  his  death  they 
became  seised  in  fee  as  tenants  in  common,  as  heirs  at  law  of 
their  mother.  That  Edward  Hyatt,  being  indebted  to  one 
Henry  Smith  in  the  sum  of  $854,42,  in  order  to  secure  the  pay- 
ment thereof,  on  the  28th  of  October,  1835,  he,  together  with 
his  wife,  executed  a  mortgage  upon  his  undivided  share  of  the 
premises,  to  Smith,  which  was  duly  acknowledged  and  recorded 
on  the  30th  of  the  same  month.  That  on  the  6th  of  May, 
1838,  Smith  assigned  the  said  mortgage  to  Abijah  White  and 
Levi  Haxton,  administrators  of  Jonas  White,  deceased,  which 
assignment  was  recorded  on  the  24th  of  November,  1838. 
That  on  the  24th  of  March,  1841,  White  and  Haxton  filed 
their  bill  to  foreclose  the  mortgage,  and  that  a  decree  was  sub- 
sequently made,  in  that  suit,  for  the  foreclosure  of  the  mortgage, 
and  the  sale  of  the  mortgaged  premises.  That  on  the  4th  of 
August,  1841,  the  mortgaged  premises  were  sold,  by  and  under 
the  direction  of  a  master  in  chancery,  and  were  purchased  by 
Henry  Smith,  subject  to  the  assessment  and  sale  or  lease  given 
by  the  corporation  of  Hudson  to  Piatt  as  hereafter  mentioned; 
and  that  a  deed  was  thereupon  executed  to  Smith,  by  the  mas- 
ter. That  Henry  Smith  being  indebted  to  various  individuals, 
on  the  12th  of  October,  1844,  he  conveyed  all  his  real  estate, 
including  the  premises  in  question,  to  Lewis  Little,  upon  certain 
trusts  and  for  certain  purposes  therein  expressed,  among  which 
was  the  trust  to  sell  and  dispose  of  the  same  at  public  or  private 
sale.  That  by  virtue  of  this  conveyance,  Little  became  entitled 
to,  and  held  and  possessed,  the  one  equal  undivided  moiety  of 
the  premises,  in  fee,  as  tenant  in  common  with  Amelia  Hyatt; 
and  that  on  the  21st  of  March,  1846,  Little  and  his  wife  sold 
and  conveyed  the  same  to  the  plaintiff,  by  deed,  which  was  ac- 
knowledged on  the  same  day.  That  on  or  about  the  19th  of 
December,  1838,  by  virtue  of  the  act  of  the  legislature  entitled 
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^  Ad  act  relative  to  the  city  of  Hudson,"  passed  April  4,  1829, 
the  first  piece  of  land  described  in  the  bill  was  assessed  $265, 
and  the  second  piece  $85,  for  paying  in  part  the  owners  of  land 
taken  and  appropriated  by  the  common  council  of  the  city  of 
Hudson  for  Franklin  Square ;  which  assessment  being  returned 
and  ratified  by  the  common  council,  was  a  lien  upon  the  prem- 
ises  assessed.  That  after  the  assessment  had  been  made,  and  not 
having  been  complied  with,  or  paid,  the  common  council,  accord- 
ing to  the  provisions  of  the  aforesaid  act,  advertised  the  premises 
on  the  16th  of  December,  1839,  in  a  public  newspaper  printed  at 
Hudson,  pursuant  to  the  requirements  of  the  act    That  on  the 
27th  of  January,  1841,  Amelia  Hyatt  paid  one  half  of  the  assess* 
ments,  with  interest  and  costs,  and  her  undivided  moiety  of  the 
premises  was  released  from  those  assessments;  and  the  other  half 
of  such  assessments,  with  interest  and  costs,  remaining  unpaid, 
the  undivided  half  of  the  premises  was  sold  at  public  auction,  on 
the  Ist  of  February,  1841,  to  pay  the  same ;  and  that  Israel  Piatt 
bid  it  off,  and  became  the  purchaser  thereof,  for  the  term  of  one 
thousand  years.    That  in  pursuance  of  such  sale,  the  common 
council,  on  the  19tb  of  February,  1841,  executed  leases  to  Piatt 
of  the  undivided  part  bid  off  by  bim,  for  1000  years.     That  on 
the  12th  of  May,  1846,  the  plaintiff,  for  a  valuable  considera- 
tion, purchased  such  leases  of  Piatt,  who  executed  and  ac- 
knowledged assignments  thereof  to  him.    That  the  plaintiff, 
by  virtue  of  the  deed  from  Little,  and  those  leases,  became 
seised  in  fee  of  the  undivided  half  of  the  premises,  and  that  the 
defendant  Amelia  Hyatt  was  seised  of  the  other  undivided  half; 
so  that  they  were  seised  of  the  premises  as  tenants  in  common. 
That  James  Hyatt  being  in  possession  as  tenant  by  the  curtesy, 
he,  on  the  25th  of  April,  1832,  conveyed  the  premises  to  A.  L. 
Jordan  in  trust  to  sell  and  dispose  of  the  same,  who  thereby  be- 
came entitled  to,  and  possessed  of  the  estate  of  James  Hyatt 
tlierein,  as  tenant  by  the  curtesy.    That  Jordan  and  wife,  in 
fulfilment  and  pursuance  of  the  trust  contained  in  the  deed  to 
him,  prior  to  the  11th  of  May,  1833,  sold  and  conveyed  all  the 
right,  title  and  interest  of  James  Hyatt  in  said  premises,  to 
James  Mellen.    And  that  on  the  11th  of  May,  1833,  Melleo 
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and  wife  sold  and  cooveyed  the  same  to  Henry  Smith.  Thai 
Smith  purchased  such  right,  title  and  interest  of  James  HyatI, 
at  the  request  and  as  the  trustee,  and  for  the  benefit  of  Amelia 
Hyatt  and  Edward  Hyatt  That  on  the  12th  of  August,  1833, 
he,  together  with  Amelia  Hyatt  and  Edward  Hyatt,  and  at 
their  request,  executed  a  mortgage  to  T.  E.  Beekman  upon  the 
premises,  to  secure  the  payment  of  $1000,  which  sum  was 
raised  for  the  benefit  of  Amelia  and  Edward  Hyatt,  for  the 
purpose  of  paying  Mellen  for  the  right  of  James  Hyatt  conveyed 
by  Mellen  to  Smith  on  the  Uth  of  May,  1833.  That  on  the 
28th  of  October,  1836,  Smith  and  wife  conveyed  the  premises 
to  Edward  and  Amelia  Hyatt.  That  on  the  6th  of  January, 
1840,  Beekman  filed  a  bill  to  foreclose  his  mortgage,  and  that 
a  decretal  order  was  made  for  the  sale  of  the  premises.  That 
the  sum  of  $1064,70,  together  with  the  costs  of  the  foreclosurei 
was  due,  and  that  the  decretal  order  was  a  lien  upon  the  prem- 
ises, for  that  amount,  on  the  9th  of  July,  1841.  That  on  that 
day  Beekman  assigned  the  decretal  order  to  George  F.  Barnard ; 
but  whether  Barnard  paid  his  own  money  or  the  money  of  Amelia 
and  Edward  Hyatt,  did  not  appear.  That  the  dower  of  the 
wife  of  Henry  Smith  has  been  extinguished,  by  reason  of  the 
sale  by  the  common  council  to  Piatt.  That  the  contingent 
right  of  dower  of  the  wife  of  Edward  Hyatt  was  extinguished 
•  by  the  master's  sale  to  Henry  Smith ;  she  having  signed  the 
mortgage.  That  the  premises  were  so  situated  that  a  partition 
could  not  be  made  without  a  sale.  That  the  plaintiff  was  de- 
sirous that  a  partition  should  be  made,  if  practicable,  but  if  not, 
then  that  a  sale  should  be  ordered,  apd  the  proceeds  be  divided 
among  the  owners  of  the  premises. 

Most  of  the  facts  stated  in  the  bill  were  admitted  in  the  an- 
swer of  the  defendant  Amelia  Hyatt.  But  she  alleged  that  on 
the  14th  of  October,  1841,  she  and  Smith,  being  seised  in  fee 
of  the  premises  as  tenants  in  common,  she  filed  her  bill  against 
Smith,  Barnard,  and  the  Mayor,  Recorder  and  Commonalty  of 
Hudson,  for  a  partition  thereof  That  a  subpoena  was  issued, 
and  duly  served.  That  after  the  fiUng  of  that  bill,  and  in  the 
month  of  March,  1842,  the  defendant,  by  the  urgent  solicitatioa 
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cf  Smith  and  of  the  plaintiff  in  this  suit,  who  was  then  counsel 
for  Smith,  entered  into  an  arrangement  with  Smith,  for  a  par- 
tition of  the  premises,  and  they  executed  an  agreement  in 
writing,  under  their  hands  and  seals,  for  that  purpose,  by  which 
they  appointed  Robert  A.  Barnard  and  Charles  McArthur  com- 
missioners to  make  such  partition ;  and  the  parties  bound  them- 
selves to  stand  to  and  abide  by  the  partition,  which  the 
commissioners  should  make,  and  to  execute  mutual  releases  to 
each  other.  That  after  the  making  of  this  agreement,  and  on 
or  about  the  16th  of  April,  1842,  Barnard  and  McArthur  pro- 
ceeded to,  and  did,  make  partition,  and  delivered  their  award 
in  writing,  under  their  bands.  That  after  such  partition  the 
defendant  and  Smith  each  entered  upon  and  took  possession 
of  the  portion  set  off  to  him.  That  the  defendant  offered  to 
release  and  quit  claim  to  Smith  the  part  awarded  to  him,  and 
requested  Smith  to  execute  to  her  a  release  or  quit  claim  of  the 
portion  awarded  to  her,  but  that  he  neglected  so  to  do.  And 
the  defendant  insisted  that  upon  the  making  of  the  award  she 
acquired,  and  had  ever  since  held  and  possessed  the  equitable 
title  of  the  premises  set  off  to  her,  and  that  Smith  became  the 
equitable  owner,  in  fee,  of  the  premises  set  off  to  him.  That 
the  partition  suit  so  commenced  by  the  defendant  against 
Smith  and  others  was  still  pending,  and  was  a  bar  to  the  pre- 
sent bill ;  and  that  the  plaintiff  in  this  suit  had  notice  of  that 
suit,  and  of  the  award.  That  in  the  laying  out  of  Franklin 
Square,  and  in  assessing  the  premises,  and  in  the  subsequent 
proceedings  and  sale,  the  corporation  of  Hudson  pretended  to 
act  under  the  act  entitled  '^  an  act  relating  to  the  city  of  Hud- 
son," passed  April  4,  1829 ;  but  the  defendant  alleged  that  no 
notice  was  ever  given,  by  the  corporation,  of  the  intention  to 
assess  the  premises,  or  of  the  time  and  place  when  and  where 
said  assessment  would  be  made ;  nor  was  any  notice  of  such 
intention  given  to  the  defendant  and  Edward  Hyatt,  or  any 
other  person,  as  she  is  informed.  That  neither  the  defendant 
nor  Edward  Hyatt  had  any  opportunity  of  being  present  when 
the  assessment  was  laid,  nor  was  any  demand  made  by  the 
corporation,  or  any  one  in  their  behalf  for  the  payment  of  the 
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assessment  That  the  whole  proceeding  in  laying  out  said 
public  square,  and  in  laying  the  assessments,  and  the  subse* 
quent  advertisement  and  sale  of  the  undivided  half  of  the 
premises,  were  contrary  to  law,  and  the  constitution  of  this 
state,  and  void,  and  that  Piatt  and  the  plaintiff  acquired  no  title 
thereby. 

A  general  replication  to  this  answer  was  filed;  and  the 
cause  was  heard  on  pleadings  and  proofs,  as  to  the  defendant 
Amelia  Hyatt.  The  defendant  Barnard  sufiered  the  bill  to  be 
taken  as  confessed  as  to  him. 

/•  C  Newkirky  for  the  plaintiff. 

E,  P,  CawUsj  for  the  defendant. 

Bp  the  Court,  Barculo,  J.  The  first  question  to  be  examined 
is,  whether  the  sale,  made  by  the  common  council  of  the  city 
of  Hudson,  of  the  premises  in  question,  to  Israel  Piatt  was  valid. 
It  is  contended  that  the  assessment  under  which  the  sale  was 
made  was  illegal  and  unconstitutional ;  that  it  was  in  violation 
of  that  provision  of  the  constitution  which  declares  that  no 
person  shall  be  deprived  of  property  without  due  process  of  law. 
{Const,  art.  7,  §  7.)  It  is  conceded  that  the  assessment  was 
made  without  any  notice  to  the  owners ;  and  for  the  purpose 
of  raising  money  to  pay  for  land  taken  and  appropriated  by  the 
common  council  for  a  public  square.  The  city  charter  au- 
thorizes the  common  council  to  take  lands  for  such  purpose. 
^'  And  in  order  to  provide  for  the  payment  thereof  the  common 
council  shall  cause  the  same  to  be  assessed  upon  the  owners  or 
occupants  of  lots  intended  to  be  benefited  by  such  improvement, 
and  collected  in  the  same  manner  in  which  estimates  and  as- 
sessments are  directed  to  be  made  and  collected  in  and  by  the 
preceding  sections  of  this  act.^^  (§  30.)  The  28th  section 
provides  for  the  making  estimates  and  assessments  by  five  dis* 
interested  freeholders,  appointed  by  the  common  council ;  but 
there  is  nothing  in  the  act  requiring  any  notice  to  be  given  to 
the  owners  of  land  assessed  for  benefits. 
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It  seems  to  be  the  better  opinion  that  the  elause  of  the  con- 
stitution which  prohibits  the  taking  of  property  without  due 
process  of  law,  refers  to  a  transfer  of  property  from  one  person 
to  another ;  and  not  to  the  taking  of  private  property  for  pttbUe 
use.  It  means  that  the  legislature  shall  not  have  the  power  to 
take  the  property  of  one  person  and  give  it  to  another,  by  mere 
enactment ;  but  that  to  effect  such  a  change,  there  must  be  a 
suit  or  proceeding  in  some  court,  or  before  some  magistrate,  and 
a  judgment  thereon  according  to  due  course  of  law.  {In  the 
matter  of  John  and  Cherry  streets,  19  Wend.  659,  Taylor 
▼.  Porter  J  4  Hill,  140.) 

In  the  present  case  the  property  was  not  taken  for  private 
use.  The  assessment  was  made  to  pay  for  the  public  square ; 
and  if  it  falls  within  the  section  of  the  constitution  referred  to, 
at  ail,  it  must  be  the  last  clause,  which  declares  that  private 
properly  shall  not  be  taken  for  public  use  without  just  con^ 
pensation.  In  regard  to  the  owner  of  the  land  taken  for 
the  square,  this  clause  is  clearly  applicable;  and  it  cannot 
be  (M'etended  that  the  common  council  had  a  right  to  take  his 
land  without  making  just  compensation.  But  it  is  said  that 
there  is  a  distinction  between  taking  the  land  for  public  use, 
and  taking  money  to  pay  for  the  land ;  and  that  the  latter  b 
a  mere  exercise  of  the  taxing  power.  Such  is  the  reasoning  of 
Justice  Beardsley  in  Striker  v.  Kelly,  {7  HUl,  24,)  and  of  the 
chancellor  in  Livingston  v.  The  Mayor,  ^c.  of  New-  York^ 
(8  Wend'  101,  2,)  and  of  Chief  Justice  Savage  in  Owners  of 
ground,  ^e.  v.  The  Mayor,  ^c.  of  Albany,  (15  Id,  374.)  I 
must,  however,  confess  that  this  reasoning  has  never  been  sat- 
isfactory to  my  mind,  I  am  unable  to  perceive  why  it  is  not 
as  much  faking  property,  to  take  $500  from  a  man  in  money, 
as  to  take  the  same  value  in  land ;  and  why  it  is  not  as  much 
devoting  it  to  public  use,  to  apply  the  money  in  payment  for 
land,  as  to  use  the  land  itself  for  public  purposes.  It  seems  to 
me  that  it  would  be  better  to  say  that  in  both  cases  the  property 
is  taken  for  public  use.  In  the  one  case,  the  just  compensation 
is  made  by  payment  of  the  value  of  the  land ;  and  in  the  other, 
by  benefits  equal  in  value  to  the  amount  of  money  taken.    A 
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•iittilar  view  of  ibis  subject  was  taken  by  Justice  Nelscm  in  7%tf 
Canal  Bank  of  Albany  v.  Mayor,  ^e,  of  Albanj/j  (9  Wend. 
251,)  where  he  says :  ^<  It  is  somewhat  remarkable  that  the  law 
should  have  been  so  careful  in  securing  the  rights  of  the  parties 
whose  lands  are  taken  for  public  purposes,  and  providing  a  full 
compensation  therefor,  and,  at  the  same  time,  so  utterly  n^- 
lectful  of  the  rights  of  those  whose  lands  are  assessed  to  pay 
such  compensation.  It  is  obvious  that  the  amount  of  private 
property  appropriated  to  public  purposes  is  just  as  great  in 
one  instance  as  in  the  other.  The  rights  of  one  class  of  indi- 
viduals are  secured  by  the  award  of  damages  equal  to  the 
value  of  the  lands  taken ;  those  of  the  other,  by  the  assessment 
upon  their  lands  to  the  amount  not  exceeding  the  benefit."  It 
is  proper  to  remark  that  an  adjudication  upon  the  distinct  point 
was  not  necessary  to  the  decision  of  any  of  the  cases  above 
cited ;  and  the  question  may  therefore  fairly  be  considered  open. 

It  is  certainly  somewhat  difficult  to  draw  the  dividing  line, 
between  that  taking  of  private  property  for  public  use  which 
falls  within  the  legitimate  exercise  of  the  taxing  power,  and 
that  which  requires  a  just  compensation,  within  the  meaning 
of  the  constitution.  It  may  perhaps  be  doubted  whether  any 
such  distinction  exists.  Why  may  not  the  ordinary  tax  payer 
be  said  to  receive  a  just  compensation  in  the  security  and  pro- 
tection which  the  stale  throws  around  him  ?  He  pays  taxes  to 
defray  the  expenses  of  government ;  of  the  administration  of 
tlie  laws ;  for  the  purposes  of  education ;  for  the  repairing  and 
construction  of  roads  and  bridges.  Why  may  not  he  be  said 
to  be  justly  compensated,  by  sharing  in  the  benefit  of  these 
measures  ?  I  see  no  greater  impropriety  in  this,  than  in  allow- 
ing land  to  be  taken  for  public  use  and  making  a,  just  compenr 
satioHj  by  estimating  the  benefits  which  are  to  result  to  the 
owner's  remaining  property,  as  was  done  in  the  case  of  Lith 
ingston  v.  The  Mayor ,  4*c.  of  New-  York,  by  the  court  of 
errors. 

Whatever  view  may  be  taken  of  this  branch  of  the  subject, 
it  seems  to  me,  that  the  assessment  in  this  case  must  be 
deemed  invalid,  because  no  notice  was  given  to  the  owners  of 
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the  land  assessed.  They  had  no  opportunity  whatever 
beard.  They  were  assessed  a  large  sum  by  an  ex  parte  pro- 
ceeding. This  is  contrary  to  every  principle  of  justice  and 
judicial  proceedings.  If  this  is  to  be  deemed  a  taking  of 
private  property  for  public  use,  the  case  of  the  Ownere  of 
groundj  ^c.  v.  The  Mayor,  ^c.  of  Albany,  is  an  authority 
showing  that  fio^tce  must  be  given.  If  this  mode  of  assessment 
is  to  be  considered  nothing  more  than  a  liberal  exercise  of  the 
tasnng  power,  notice  should  be  given.  For  even  in  the  ordi« 
nary  case  of  taxation  for  town  and  county  expenses,  notice  is 
required  to  be  given,  and  every  tax  payer  has  the  right  to 
reduce  his  tax  by  his  own  affidavit,  or  other  prool  He  has  an 
opportunity  of  being  heard,  before  his  property  is  taken.  (1 
R.  S.  392,  ii  16, 19,  20, 21, 22, 23.)  My  conclusion,  therefore, 
is,  that  the  assessment  was  illegal,  and  not  binding  upon  the 
owners,  by  reason  of  its  being  made  without  notice.  The  sale 
also  was  improperly  made.  The  charter  authorizes  a  sale  of 
the  lot  for  a  term  of  years.  Tbe  common  council  sold  an  unr 
divided  half  of  the  lot.  This  was  not  pursuing  their  authority 
stricUy,  as  required  by  the  adjudged  cases.  There  are  <4)vious 
reasons  why  the  sale  of  an  undivided  share  of  premises  for  a 
term  of  years  might  be  highly  prejudicial  to  the  owner. 

For  these  reasons  the  plaintiff  cannot  rely  on  the  title  set  up 
under  the  corporation  sale. 

The  submission  to  arbitrators  was  clearly  a  discontinuance 
of  the  suit  commenced  by  Amelia  Hyatt,  in  1842.  (Smith  v. 
Barse,  2  HiU,  387.  Tovms  v.  Wilcox,  12  Wend.  503.)  That 
suit  therefore  cannot  be  set  up  as  a  bar  to  the  present  suit. 

The  remaining  inquiry  is,  as  to  the  validity  of  the  award 
made  by  the  arbitrators  on  the  16th  of  April,  1842.  It  does  not 
appear  that  the  award  was  ever  sanctioned  or  acted  on  by  the 
parties.  It  seems  to  have  l)een  made  without  any  appointment 
of  a  time  or  place  for  a  hearing,  without  any  notice  to  the  par- 
ties ;  and  without  their  being  present,  or  having  an  opportunity 
of  being  heard,  before  the  arbitrators.  An  award  made  under 
such  circumstances  is  void.  It  is  in  the  nature  of  a  judgment 
of  an  inferior  court  which  has  not  obtained  jurisdiction  of  the 
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pftrtM*.  14  ie  not  neeessary  to  ahow  fraud  or  eomiptiod,  ui 
sttob  a  oa0e,  to  set  aside  an  award.  The  arbitrators  are  bound 
16  give  the  partiee  an  opportunity  of  being  beard  in  relation  to 
the  matters  submitted ;  and  without  this,  they  have  no  6u« 
thdritjf  to  deoide  the  question  in  controversy*  This  rule  is 
ai^Ucable  as  well  to  submissions  at  oommoU  law  as  to  those 
under  the  statute.  It  is  nothing  more  nor  less  than  the  appli* 
cation  of  the  plain  principle  of  justice^  running  through  aU 
judicial  proceedings,  that  a  party  is  never  to  be  condemned 
unheardk  {Ehnendorf  v.  Harris^  23  Wend.  628,  omd  cases 
there  cited.) 

The  plaintiff's  claim  is  then  left  to  stand  upon  the  title  de* 
rived  through  the  assignment  of  Smith  to  Little,  and  hii 
conveyance  to  the  plaintiff;  by  which  the  latter  became  tha 
owner  of  the  undivided  half  part  of  the  premises  in  question,  as 
tenant  in  common  with  Amelia  Hyatt,  the  defendant* 

There  must  therefore  be  a  reference  to  ascertain  whether  the 
pnimises  can  be  divided,  d^c.  unless  the  parties  agree  that  a 
partition  can  be  made ;  in  which  case  a  commission  must  issue 
for  that  purpose. 


Sams  Ter^.    Before  the  same  Justices^ 
De  Peyster  vs,  Pulver. 

Aildr  eauje  df  the  purties  to  ui  ij^ment  hu  reAued  to  exwnte  the  iuke,  oft  Mi 

tMlt,  imd  hiui  dodwttd  hkteftbffily  to  do  fo,  he  cannot  Imiiiepoii  tperfoHmm* 

thenef  hj  tbt  other  iptaty. 
Where  a  contract  hiks  heen  abandoned,  by  mutaal  agreement  of  the  parties  thereiO| 

one  party  cannot  sue  the  other,  upon  a  note  given  as  a  part  of  the  consideration 

ibr  the  performance  of  the  contract  by  the  party  suing. 

Tttis  Wad  an  action  of  assumpsit  tried  before  pARKtiJi,  cSf* 
edit  j/Mjgt,  ti  the  Columbia  circuit,  ift  llArcfa,  1846.    Tha 
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phiiQtiff,  Upon  the  trial,  proved  the  execution  of  a  premtisory 
note  by  the  defendant,  payable  to  the  plaintiff  or  order,  for  two 
hundred  and  fifty  dollars  od  demand,  dated  27th  February, 
1843.  The  defendant  proved  an  agreement,  signed  by  the 
plaintiff,  as  follows : 

"Received,  27th  February,  1843,  of  John  Pulver,  four  hun- 
dred dollars,  which  being  part  of  seven  hundred  dollars  which 
it  has  been  agreed  is  to  be  paid  by  him  to  me  in  consideration 
of  my  releasing  to  him  the  quarter  sales  and  all  future  rights 
of  quarter  sates,  on  a  certain  farm  leased  by  John  G.  Tator 
from  James  Yan  Rensselaer,  May  5,  1800.  The  remainder  of 
the  seven  hundred  dollars  is  to  be  paid  on  receiving  the  release 
"which  is  to  be  sent  to  some  person  in  Hudson,  and  delivered  to 
him  on  the  pa}rment  of  said  remainder,  for  which  a  note  has 
this  day  been  given.  Received  in  addition  the  sum  of  fifty 
dollars.  It  is  also  understood  that  in  case  of  its  being  determ- 
ined finally  that  my  title  to  such  quarter  sales  is  not  good,  then 
I  am  to  i^efund  the  seven  hundred  dollars  without  interest. 

J.  Watts  De  Peyster." 

The  note  upon  which  this  suit  was  brought  is  the  note  men- 
tioned in  the  agreement,  given  for  the  balance  of  the  $700. 

The  defendant,  having  prepared  a  release  to  be  executed  by 
the  plaintiff  in  pursuance  of  the  agreement,  on  the  11th  day  of 
March,  1843,  sent  an  agent  with  such  release  to  the  plaintiff, 
and  requested  him  to  execute  the  same,  and  at  the  same  time 
offered  to  pay  him  the  amount  of  the  note,  upon  the  execution 
of  the  release.  The  plaintiff  refused  to  execute  the  release,  on 
the  ground  that  it  was  not  drawn  in  accordance  with  the  agree- 
ment, and  at  the  same  time  stated  that  he  considered  the  con- 
tract at  an  end,  and  offered  to  refund  the  $450  he  had  receivecl. 
In  June,  1843,  the  defendant  himself  called  on  the  plaintiff  and 
asked  him  if  he  had  made  up  his  mind  to  give  him  the  release. 
The  plaintiff  said  that  probably  the  quarter  sales  belonged  to 
some  other  persons  before  he  became  of  age,  and  he  could  not 
give  such  a  rekcise  as  he  had  agreed  to  give.  He  then  asked 
the  defendani  if  he  would  receive  the  money  back  that  had 
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been  paid  to  himy  and  he  told  him  he  ttotdd.  Id  the  fell  of 
the  same  year,  the  defendant's  counsel  again  spoke  to  the  plain* 
tiff  about  the  release.  He  told  him  that  he  could  not,  or  would 
not,  execute  such  a  release  as  he  had  agreed  to  give,  and  that 
the  quarter  sales  and  rents  of  the  farm  belonged  to  some  other 
persons  before  he  became  of  age. 

On  the  29th  of  April,  1845,  the  plaiotiff  tendered  to  the  de- 
fendant a  release  duly  executed,  which  he  claimed  to  be  in 
conformity  with  the  agreement,  and  demanded  payment  of  the 
note.  The  defendant  refused  to  accept  the  release,  or  to  pay 
the  note* 

The  judge  charged  the  jury  that  the  release  tendered  to  the 
defendant  on  the  29th  of  April,  1845,  was  such  a  release  as  was 
required  by  the  agreement  of  February  27,  1843;  that  the 
same  was  tendered  in  time,  and  that  it  was  a  good  performance 
of  the  agreement  by  the  plaintiff,  and  the  defendant  ought  to 
have  accepted  the  same  and  paid  the  note ;  that  the  plaintiff 
was  entitled  to  recover  the  amount  of  the  note,  with  interest 
from  the  time  the  release  was  tendered,  and  directed  them  to 
find  a  verdict  for  that  amount.  The  jury  accordingly  found 
a  verdict  for  the  plaintiff  for  $266,05.  The  defendant's  coun- 
sel excepted  to  each  and  every  part  of  the  judge's  charge 
separately. 

/  C.  Newkirkf  for  the  defendant 

/  Sutherland^  for  the  plaintiff. 

Bp  the  Court,  Harris,  J.  I  think  the  release  tendered  by 
the  plaintiff  to  the  defendant  was  not  such  as  the  defendant 
had  a  right  to  require,  in  performance  of  the  agreement  of  the 
27th  of  February,  1843 ;  but  the  view  I  have  taken  of  the  oth* 
er  questions  in  the  case,  renders  it  unnecessary  to  decide  this 
point.  Nor  do  I  deem  it  necessary  to  determine  whether  the 
release  which  was  presented  to  the  plaintiff  for  execution,  by 
the  defendant's  agent  in  March,  1843,  was  in  conformity  with 
the  agreement,  although  it  seems  to  be  substantially  what  (he 
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plaintiff  had  bound  himself  to  give.  It  was  the  duty  of  the 
plaintiff  to  prepare  and  execute  such  a  release  as  he  had  agreed 
to  give,  and  if  the  instrument  the  defendant  had  prepared  was 
objectionable,  he  should,  when  called  upon  to  execute  the  re- 
lease, have  performed  his  agreement  without  unreasonable  de- 
lay. His  omission  to  do  so,  for  two  years,  may  well  be  regarded 
as  a  relinquishment  of  the  contract  on  his  part 

But  it  is  evident  from  the  conduct  and  declarations  of  the 
plaintiff  that  he  did  not  intend  to  perform  the  agreement,  al- 
though, when  called  upon  in  March,  1843,  he  refused  to  exe- 
cute the  release  which  was  presented  to  him  for  execution,  on 
the  ground  that  it  was  not  drawn  in  accordance  with  his  agree- 
ment, yet  he  added  that  he  considered  the  contract  at  an  end, 
and  offered  to  refund  the  amount  that  had  been  paid  by  the 
defendant.  Three  months  afterwards,  when  asked  by  the  de- 
fendant whether  he  had  concluded  to  give  the  release,  he  stated 
that  he  was  unable  to  do  so,  as  the  quarter  sales  probably  be- 
longed to  some  other  persons.  He  also  offered  to  refund  to  the 
defendant  the  money  he  had  already  paid,  and  the  defendant 
agreed  to  receive  it.  From  this  time,  at  least,  the  contract 
must  be  considered  as  rescinded.  Having  refused  to  execute 
the  release,  and  declared  his  inability  to  do  so,  the  plaintiff  had 
no  right  afterwards  to  insist  upon  a  performance  of  the  agree- 
ment The  defendant  having  consented  to  receive  back  from 
the  plaintiff  the  money  he  had  paid,  could  not  afterwards  claim 
from  the  plaintiff  the  execution  of  the  release.  The  acts  of 
both  parties  sufficiently  show  a  mutual  agreement  that  the  con- 
tract between  them  should  be  abandoned.  The  contract  being 
thus  abandoned  by  mutual  agreement,  the  note  for  which  this 
action  is  brought,  and  which  was  given  as  a  part  of  the  consid- 
eration for  the  performance  of  the  contract  by  the  plaintiff,  can- 
not be  recovered.  On  the  contrary,  I  see  no  reason  why  the 
plaintiff  may  not  be  compelled  to  refund  to  the  defendant  the 
money  already  paid.  ( GUlet  v.  Maynard,  5  John,  85.  Van 
Benthuyaen  v.  Crapser,  8  Id.  267.)  I  am  of  opinion,  therefore, 
that  the  circuit  judge  erred  in  charging  the  jury  that  the  ten- 
der of  a  release  by  the  plaintiff  on  the  29th  of  April,  1846,  was 
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a  good  pMrformanoe  of  the  agreemeat  by  the  plaintifl^  and  dwi 
the  defendant  ought  to  have  accepted  the  mne  and  paid  the 
note.    A  new  trial  must  be  granted. 


Same  Term*    JBefare  the  same  Justices, 
Clark  and  others  t;^.  The  Mayor,  &c.  of  New-Tork. 

An  apreemeDt  wts  mrntlo  between  the  plaintiflb  and  the  water  eomnuHionefs  ef  di^ 
cHj  of  New- York,  whereby  the  plaintiflb  agreed  to  oonatruet,  aeoonXng  to  tlM 
•peeificatione  annexed  to  the  apeement,  a  certain  section  of  the  Croton  Ai^at^ 
dact ;  and  it  was  provided  that  the  plaintiffs  should  make  any  alterations  in  tba 
form,  dimensioDs,  or  materials  of  the  work  which  might  be  directed  in  writing  by 
the  water  commissioners,  or  by  their  chief  engineer ;  Held  that  the  water  eQiBan»> 
skineni  were  not  authorized,  by  the  terms  of  the  agreement,  to  arrest  the  plaintiib 
in  the  performance  of  their  contract,  and  to  order  the  work  to  be  stopped,  under 
color  of  changing  the  form  and  dimensions  of  the  work,  without  any  directions  in 
writing,  for  such  change,  having  been  given  to  the  plaintiffs,  either  by  the  tntef 
eommissioners,  or  by  the  chief  engineer. 

Bid  also,  that  the  stopping  of  the  work  oommenoed  by  the  plaintiflb  in  pairaanos 
of  the  contract,  by  the  engineer,  under  the  direction  of  the  water  commissioneia, 
was  to  be  deemed  a  rescission  of  the  contract  on  the  part  of  the  water  commissioQ* 
ers,  which  would  justify  the  plaintiffs  in  bringing  their  action  to  recover  upon  % 
quanlum  meruil,  for  the  work  actually  done  by  them.    Baroctlo,  J.  disaenttug^ 

Where  a  contract  has  been  rescinded  by  one  of  the  parties  thereto,  after  the  mam 
has  been  in  part  performed  by  the  other  party,  the  former  is  not  entitled  to  the 
benefit  of  any  stipulation  contained  in  such  contract,  aa  to  the  method  in  which 
the  amount  of  compensation  to  be  paid  to  the  latter  is  to  be  determined ;  so  as  lo 
prevent  the  latter  from  recovering  upon  a  quanhim  meruit  for  the  wMk  dooe.^ 
Jiim  previous  to  the  rescission  of  the  contract    Barculo,  J.  disttnUnt^, 

In  such  a  case,  the  amount  of  compensation  for  the  work  actually  done,  is  to  be  as- 
certained by  a  reference  to  the  prices  which  the  parties  themselvee  have  fixed,  ia 
their  contract 

Mndplcs  upon  which  the  value  of  work  done  by  a  party,  in  pursuanee  ^lAmMm 
contract  wfaidh  iiaa  been  feacindad  by  the  oChar  party,  ia  to  be  dstenoined. 

This  was  an  action  of  atsuinpeit|  tried  before  refereefji  fcjjf 
whom  a  report  was  made  in  fitvor  of  the  plaintiffs  for  t0O,969|»Q6« 
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In  November,  1838,  a  coutract  was  entered  into  between  the 
plaintiffs  of  the  one  part,  and  "the  Water  Commissioners  of  the 
city  of  New- York"  of  the  other  part,  whereby  the  plaintiffs 
agreed  to  construct,  according'  to  specifications  annexed  to  the 
contract,  section  96  of  the  Croton  aqueduct,  including  the  re- 
ceiving reservoir.  It  was  provided  in  the  contract  that  the 
plaintiffs  should  make  "  any  alterations  in  the  form,  dimensions 
or  materials  of  said  work  which  might  be  directed  in  writing 
by  the  said  commissioners,  or  by  the  chief  engineer  for  the  time 
being  in  the  employ  of  the  said  commissioners."  And  it  was 
further  agreed  that  "  the  said  engineer  should  in  all  cases  de- 
termine the  amount  or  quantity  of  the  several  kinds  of  work 
which  are  to  be  paid  for  under  this  contract,  and  the  amount 
of  compensation  at  the  rates  herein  provided  for ;  and  also  that 
the  said  engineer  shall  in  all  cases  decide  every  question  which 
can  or  may  arise  relating  to  the  execution  of  this  contract  on 
the  part  of  the  said  contractors,  and  his  estimate  and  decision 
shall  be  final  and  conclusive."  The  contract  was  under  seal, 
and  executed  by  the  plaintiffs,  and  by  Stephen  Allen  '^  on  behalf 
of  the  commissioners."  The  form  and  dimensionii  of  the  reser- 
voir  were  particularly  stated  in  the  specifications,  which,  with 
plans  for  the  various  structures  on  the  reservoir,  was  submitted 
to  contractors,  generally,  at  the  time  of  letting  the  contract  An 
estimate  of  the  quantity  of  work  to  be  done  upon  the  section 
was  also  submitted,  showing,  among  other  things,  that  the  rock 
excavation  was  estimated  at  150,000  cubic  yards.  It  was 
proved  by  Mr.  Jervis,  the  engineer,  that  <'  the  contractors^  hy 
order  of  the  defendants,  stopped  their  work,  and  finally  stop- 
ped it  entirely  under  direction  of  witness,  the  contractors  being 
ready  and  willing  to  complete  the  job  on  their  part"  By  the 
terms  of  the  contract  the  plaintiffs  were  to  be  paid  one  dollar 
per  cubic  yard  for  all  the  rock  excavation.  It  appeared,  upon 
the  trial  before  the  referees,  that  the  rock  excavated  at  the  time 
the  work  was  stopped,  amounted  to  68,678  yards ;  and  that  to 
complete  the  work  according  to  the  plans  and  specification  would 
require  the  excavation  of  about  86,000  yards  more.  The  plain* 
tiffs  proved  that  about  6000  yards  of  the  rock  excavation  wa« 
Vol.  id.  37 
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worth  $4,10  per  yard,  and  that  the  residue  of  the  rock  exca- 
vated cost  about  $1,20  per  yard.  They  also  proved  that  the 
remaiader  of  the  rock  to  complete  the  work  could  be  excavated 
for  about  thirty-five  cents  per  yard.  The  defendants  admitted 
that  there  was  a  balance  due  to  the  plaintiffs  of  $4,159,06,  in- 
cluding interest,  estimating  the  rock  excavated  at  one  dollar 
.per  yard.  Several  questions  as  to  the  admissibility  of  evidence 
were  raised  upon  the  hearing,  which  are  sufSciently  stated  in 
the  opinion  of  the  court. 

The  referees,  in  addition  to  the  undisputed  balance,  allowed 
the  plaintiffs  the  further  sum  of  $46,800,  and  in  a  special  report 
setting  forth  the  grounds  of  such  further  allowance,  they  staCb 
that  they  have  been  governed  by  the  contract  price  of  one  dol- 
lar for  rock  excavation,  ^^  taking  the  whole  quantity  originally 
required  to  be  excavated  together ;  that  they  had  ascertained 
by  the  proof  that  the  plaintiffs  had  been  stopped  by  the  defen- 
dants in  the  performance  of  the  entire  work ;  that  they  had 
also  ascertained  the  relative  value  of  the  quantity  excavated, 
and  the  quantity  remaining  not  eittavated,  and  on  comparing 
such  relative  value,  they  found  that  there  was  due  to  the  plain- 
tiffs, firbm  the  defendants,  for  rock  excavation,  the  said  sum  of 
$46,800.'' 

S.  ShertDoodj  for  the  plaintiffs. 

/.  T.  Brady^  for  the  defendants. 

Ha&bis,  J.  It  is  now  judicially  settled  that  the  water  com- 
missioners were  the  agents  of  the  defendants.  {BuUey  v.  The 
Mayor,  ^c.  of  the  city  of  New-  York,  3  £Kfl,  631.  S.  C.  t» 
the  court  for  the  correction  of  errors,  2  Denio,  433^  Appleton 
V.  The  Water  Commiesiofiera,  2  HiU,  432.)  So  far  as  the 
commissioners  act  within  the  scope  of  their  powers,  the  defen* 
dants  are  liable  for  their  acts.  The  contract  in  question  was 
signed  by  Stephen  Allen,  chairman  of  the  commissionerB  oa 
their  behalf.  It  may  have  been  imperfectly  executed,  but  it 
was  subsequently  recognized  and  adopted  by  the  defendants. 
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They  paid  the  plaintiffs  upwards  of  $400,000  for  work  done 
under  the  contract.  The  plaintiffs,  on  the  one  part,  and  the 
defendants  on  the  other,  are  therefore  to  be  regarded  as  the 
contracting  parties.  The  suit  was  properly  brought  against  the 
defendants,  and  in  the  proper  form  of  action.  {RandaU  v.  Van 
Vechten^  19  John,  60.  Dubois  v.  Delaware  4*  Hudson  Canal 
Co.  4  Wend.  288.) 

The  next,  and  perhaps  the  most  important,  inquiry  arising 
in  this  case  is,  whether  the  contract  was  rescinded  by  the  de- 
fendants. The  plaintifis  contend,  and  the  referees  have  found, 
that  it  was  rescinded.  The  defendants  insist,  on  the  other 
hand,  that  in  stopping  the  plaintiffs'  work  they  merely  exercised 
the  right  reserved  in  the  contract  to  change  the  form  and  di- 
mensions of  the  work.  If  the  contract  was  rescinded  by  the 
defendants,  then  the  plaintiffs  are  entitled  to  recover,  under  the 
common  counts,  compensation  for  the  work  they  have  done. 
The  amount  of  such  compensation  is  to  be  ascertained  by  a 
reference  to  the  prices  which  the  parties  themselves  have  fixed 
for  the  work,  in  their  contract.  For  that  purpose,  if  the  con- 
tract was  rescinded,  the  contract  itself  was  properly  received  in 
evidence  by  the  referees.  Even  if  not  conclusive,  as  to  the 
amount  to  be  allowed  the  plaintiffs  for  the  work  actually  done 
by  them,  it  was  certainly  competent  to  show  what  prices  the 
parties  themselves  had  fixed  upon  as  a  compensation  for  the 
work.  Was,  then,  the  contract  rescinded  ?  I  agree  with  the 
referees  in  their  conclusion  that  it  was.  Although  the  defen- 
dants had,  in  the  contract,  reserved  to  themselves  the  right  to 
make  such  alterations  ''  in  the  form,  dimensions  or  materials 
of  the  work  as  might  be  directed  in  writing  by  the  commission- 
ers or  their  engineer,'^  it  cannot  be  contended,  I  think,  that  it 
was  intended  by  this  provision  to  authorize  the  defendants, 
whenever  they  should  think  fit,  to  arrest  the  work,  under  color 
of  changing  the  form  and  dimensions  of  the  work.  No  such 
construction  of  the  contract  seems  to  have  been  thought  of 
when  the  plaintiffs  were  stopped  in  the  execution  of  their  con- 
tract No  ^  directions  in  writing''  for  changing  the  form  or 
dimensions  of  the  work  were  given  to  the  plaintiffs,  either  by 
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the  commissiooers  or  the  engineer.  On  the  contrary,  the  en- 
gineer swears  that  the  plaintiffs  were  '^  ready  and  willing  to 
complete  the  job  on  their  part,  but  that  he  stopped  them  by  di- 
rection of  the  defendants."  Besides,  I  think,  no  fair  construc- 
tion of  the  clause  of  the  contract  relied  on  by  the  defendants^ 
would  justify  them  in  wholly  arresting  the  plaintiffs  in  the  per- 
formance of  the  contract,  under  the  pretence  of  changing  the 
form  and  dimensions  of  the  work.  The  parties  could  never 
have  intended  any  such  thing,  nor  do  I  think  the  terms  of 
the  contract  susceptible  of  such  a  construction.  The  defen- 
dants, therefore,  when  the  work  was  entirely  stopped  by  their 
engineer  under  their  direction,  must  be  deemed  to  have  rescind- 
ed the  contract,  and  the  plaintiffs  were  right  in  bringing  their 
action  to  recover  upon  the  quantum  meruit  for  the  work  they 
bad  done  under  the  contract. 

The  next  question  to  be  considered  is  whether  the  referees 
have  erred  in  the  basis  upon  which  they  have  determined  the 
value  of  the  work  done  by  the  plaintiffs.  They  have  assumed 
that  the  entire  rock  excavation  to  complete  the  work  according 
to  the  specification  annexed  to  the  contract  was  worth  the  con- 
tract price  of  one  dollar  per  cubic  yard.  They  have  also  found 
that  it  was  worth,  to  excavate  the  rock  which  had  been  removed 
when  the  work  was  stopped,  the  sum  of  $46,800  over  and  above 
the  price  of  one  dollar  per  yard  ;  and  that  it  would  be  worth, 
to  excavate  the  rock  remaining  when  the  work  was  stopped, 
less  than  one  dollar  per  yard  by  the  like  sum  of  $46,800.  So 
that  assuming  the  whole  work  to  be  worth  the  price  stipulated 
in  the  contract,  and  comparing  the  cost  of  the  rock  excavated 
with  what  it  would  cost  to  complete  the  excavation,  the  value 
of  the  work  done  exceeded  the  amount  which  the  defendants 
had  allowed  for  the  work,  to  the  amount  slated.  I  cannot  see 
that  the  referees  have  violated  any  rule  of  law  in  adopting  this 
principle  as  the  basis  of  their  report.  On  the  other  hand,  I 
think  they  have  adopted  the  only  correct  mode  of  ascertaining 
the  amount  which  the  plaintiffs  were  entitled  to  recover.  If  a 
portion  of  the  excavation  was  worth  $4  per  yard,  and  another 
portion  was  worth  only  thirty-five  cents  per  yard,  and  the  aver- 
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age  of  the  whole  would  be  worth  one  dollar  per  yard,  and  if, 
after  the  plaintiffs  had  excavated  that  portion  which  was  worth 
more  than  the  average  price,  and  before  that  which  was  worth 
less  had  been  excavated,  the  work  was  stopped  by  the  defen- 
dants, I  see  n6  reason  why  the  plaintiffs  should  not  recover  the 
comparative  value  of  the  work  done  by  them.  To  insist  that, 
because  the  price  is  fixed  in  the  contract  at  the  same  sum  per 
cubic  yard  for  all  the  rock  excavation,  no  regard  is  to  be  had 
to  the  relative  cost  of  the  work  done  and  that  to  be  done,  would 
be  manifestly  unjust.  According  to  the  facts,  as  found  by  the 
referees,  the  plaintiffs  have  lost  upon  that  portion  of  their  con- 
tract which  they  have  executed,  estimating  it  at  the  contract 
price  of  one  dollar  per  cubic  yard,  the  sum  of  $46,800 ;  and 
they  would  have  made  a  profit  upon  that  portion  of  their  con- 
tract which  remained  to  be  executed  when  the  work  was  sus- 
pended, equal  to  the  amount  of  their  loss  upon  the  work  done. 
The  mere  statement  of  the  facts,  as  they  are  found  to  exist,  is 
suflScient  to  justify  the  referees  in  adopting  the  rule  upon  which 
they  have  proceeded. 

But  it  is  insisted  by  the  counsel  for  the  defendants,  that  the- 
^^ final  account^'  made  by  the  engineer  is  conclusive  upon  the 
plaintiffs  as  to  the  quantity  of  work  done,  and  also  as  to  the 
compensation  to  be  paid  therefor.  It  is  true  that  the  provisions 
of  the  contract  in  this  respect  are  very  broad,  and  so  long  as 
the  contract  remained  unrescinded,  perhaps  the  plaintiffs  could 
not  i^ave  withdrawn  from  the  decision  of  the  engineer  any 
question  arising  under  the  contract.  They  had  agreed  that 
"  the  engineer  should  in  all  cases  determine  the  amount  or 
quantity  of  the  several  kinds  of  work  which  were  to  be  paid  for 
under  the  contract,  and  the  amount  of  compensation  at  the 
rates  therein  provided  for,  and  also  that  he  should  in  all  cases 
decide  every  question  which  could  or  might  arise  relating  to  the 
execution  of  the  contract  on  the  part  of  the  contractors ;  and 
his  estimate  and  decision  should  be  final  and  conclusive."  Thus 
iUwill  be  seen  that  so  long  as  the  contract  remained  in  force, 
every  question  arising  under  it  was  to  be  determined  by  the  en- 
gineer.    From  his  decision  there  was  to  be  no  appeal.    If,  there- 
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fore,  the  contract  had  not  been  rescinded,  and  the  plaintifib  had 
brought  their  action  upon  the  contract,  I  think  they  would  have 
been  bound  by  the  final  estimate  and  return  made  by  the  engi- 
neer. But  the  contract  having  been  rescinded  by  the  act 
of  the  defendants,  they  are  not  entitled  to  the  benefit  of  any 
stipulation  it  contains,  for  the  purpose  of  depriving  the  plaintiffs 
of  a  just  compensation  for  the  work  done  by  them  before  it  was 
rescinded.  The  decisions  of  the  engineer  were  no  longer  bind- 
ing upon  the  plaintiffs.  They  became  entitled  to  recover  of  the 
defendants  the  value  of  the  labor  they  had  expended  upon  the 
work,  and  it  was  only  important  to  refer  to  the  contract  for  the 
purpose  of  ascertaining  what  prices  the  parties  had  themselves 
mutually  fixed  upon  the  work.  It  belonged  exclusively  to  the 
referees,  to  determine  from  the  evidence  before  them,  uncon- 
trolled by  any  estimate  or  decision  of  the  engineer,  what  com- 
pensation the  plaintiffs  were  entitled  to  recover  for  the  work 
they  had  done.  {Delcnvare  and  Hudson  Canal  Company  v. 
Dubois,  15  Wend.  87.) 

The  action  having  therefore  been  properly  brought  by  the 
plaintiffs  upon  a  quantum  meruit,  to  recover  for  the  value  of 
their  work,  and  no  error  having  been  committed  by  the  referees 
in  the  principles  upon  which  they  have  proceeded  in  estimating 
the  amount  due  to  the  plaintiffs,  their  report  should  be  confirm- 
ed, unless  they  have  erred  in  the  admission  or  rejection  of  evi- 
dence. The  first  evidence  objected  to  by  the  defendants  was 
the  contract  itself.  The  ground  of  objection  seems  to  have 
been  that  it  was  not  in  fact  a  contract  between  the  plaintifls 
and  defendants,  but  between  the  plaintiffs  and  the  water 
commissioners,  and  therefore  that  it  was  inadmissible  as 
evidence  against  the  defendants.  Upon  this  point  it  is 
enough  to  say  that  though  the  contract  may  have  been  im- 
perfectly executed,  yet  the  defendants  have  recognized  and 
acted  upon  it  as  their  contract,  and  so  far  as  it  has  been  execu- 
ted, they  are  bound  by  its  provisions  and  terms.  It  was  there- 
fore properly  admitted  in  evidence  for  the  purpose  for  which  It 
was  offered.  Several  objections  were  made  to  questions  put  to 
witnesses  examined  before  the  referees.    All  these  objections 
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were  founded  upon  the  assumption,  by  the  counsel  for  the  de- 
fendants, that  the  return  and  decision  of  the  engineer  was  made 
by  the  contract  conclusive  upon  the  parties.  But  we  have 
already  seen  that  this  position  cannot  be  sustained ;  and  the 
referees  therefore  were  right  in  overruling  these  objections. 
.  The  only  other  objections  urged  by  the  counsel  for  the  defen- 
dants were  to  the  extracts  from  the  report  of  the  engineer  to  the 
water  commissioners  and  the  report  of  the  water  commissioners 
to  the  defendants.  In  these  reports  it  is  stated  that  "  by  slap- 
ping the  rock  excavation  the  defendants  had  saved  $75,000." 
I  think  this  evidence  was  competent,  as  tending  to  establish 
two  positions  necessary  to  be  proved  to  entitle  the  plaintiffs  to 
recover ;  first,  that  the  defendants  recognized  and  ratified  the  con- 
tract as  their  own ;  and  secondly,  that  the  contract  was  in  fact 
rescinded  by  their  agents,  with  their  knowledge  and  approbation. 
I  am  of  opinion  therefore  that  the  report  of  the  referees  ought 
to  be  confirmed. 

Watson,  J.  concurred. 

Barculo,  J.  dissenting  The  referees  have  reported  due  to 
the  plaintiff  the  sum  of  $50,959,06.  Of  this  sum  $4,169,06  is 
'  an  undisputed  balance  of  account  for  work  done,  as  to  which  I 
see  no  reason  why  the  plaintiffs  are  not  entitled  to  recover.  As 
to  the  remaining  $46,800  the  report  stands  upon  a  different 
ground,  which  requires  a  careful  examination.  It  is  not  very 
apparent,  either  from  the  case  or  the  reports,  by  what  calcula- 
tion the  referees  arrived  at  this  amount.  In  their  special  report 
they  state  that  their  conclusioa  is  based  upon  "  the  following 
calculation  and  items ;"  but  no  very  intelligible  calculation  or 
items  are  set  forth,  by  which  we  can  ascertain  how  far  the  re- 
port is  founded  upon  work  done,  or  upon  damages  for  breach 
of  contract  They  say  ^'  that  by  the  contract  between  the  par- 
ties the  price  of  the  rock  excavation  was  fixed  at  one  dollar  per 
cubic  yard,  which  we  have  been  governed  by,  taking  the  whole 
quantity  originally  required  to  be  excavated  together ;  that  we 
have  ascertained  from  the  proof  that  the  plaintiffs  have  been 
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Stopped  by  the  defendants  in  the  performance  of  the  entire 
work.  And  we  have  also  ascertained  the  relative  value  of  the 
quantity  excavated  and  of  the  quantity  remaining  not  excava* 
ted,  and  on  comparing  such  relative  value  we  find  that  there  is 
due  from  the  defendants  to  the  plaintiffs  for  the  portion  excava* 
ted  $46,800."  This  specification  is  to  my  mind  any  thing  but 
clear  and  specific.  If  the  referees  had  stated  the  amount  of 
rock  excavation  which  they  found  to  have  been  done  by  the 
plaintiffs,  and  its  value,  as  well  as  the  amount  not  done  and  its 
value,  we  might  see  how  far  their  comparison  of  such  relative 
valtte  would  legally  lead  to  the  result.  But  as  it  is,  we  must 
ascertain  from  the  facts  of  the  case  whether  any  such  result 
could  be  arrived  at,  consistent  with  the  rules  of  law. 

The  case  shows  that  66,000  cubic  yards  of  rock  excavation 
were  completed,  for  which  the  plaintiffs  were  paid  at  the  rate  of 
one  dollar  per  yard.  If,  therefore,  the  report  is  for  work  done, 
it  must  be  founded  upon  an  estimate  of  a  higher  price  for 
that  work  per  yard.  The  proof  by  the  plaintiff's  witnesses 
shows  that  the  rock  excavation  costs  the  plaintiff  from  $1,10 
to  $4,10  per  yard.  The  same  proof  also  shows  that  the  residue 
of  the  150,000  yards  of  rock  excavation  which  the  plaintiffs 
claim  was  originally  intended  to  be  done  would,  the  most  of 
it,  have  been  done  at  an  expense  of  about  35  cents  per  yard. 
It  also  appears  that  a  computation  founded  upon  the  real  value 
of  the  work  done,  without  regard  to  the  contract  price,  or  upon 
the  loss  of  profit  arising  from  the  noFn-performance  of  the  remain* 
ing  84,000  yards,  would  produce  an  amount  nearly  correspond* 
ing  with  the  amount  found  by  the  referees.  It  becomes  neces- 
sary, therefore,  to  inquire  whether  a  recovery  upon  either  of 
these  grounds  can  stand. 

1.  It  is  quite  clear  that  the  plaintiff  cannot  recover  in  this  ac- 
tion the  damages  resulting  from  the  non-performance  of  the 
contract,  by  the  defendants'  preventing  them  from  excavating 
the  whole  amount  of  150,000  cubic  yards  of  rock.  Although 
there  is  a  special  count  claiming  such  damages,  it  cannot  be 
seriously  contended,  that  a  contract  under  seal  of  the  plaintift 


184a]  IN  THE  SUPREME  COURT.  £97 


Claric  V.  The  Mayor,  &e.  of  New-Yoik. 

and  one  of  the  water  commissioners,  can  be  the  basis  of  a  spe- 
cial count  in  assumpsit  against  the  corporation. 

2.  The  more  important  question  is,  whether  the  recovery  can 
be  had  on  the  common  counts.  It  is  an  undoubted  rule  that 
where  a  special  agreement  has  been  performed,  an  action  for 
work  will  lie  upon  the  quantum  meruit^  and  the  contract  need 
only  be  referred  to  for  the  purpose  of  regulating  the  price. 
{Dubois  V.  The  Delaware  and  Hudson  Canal  Co.  4  Wend, 
285.  12  Id,  334.  IS  Id.  87.)  In  case  also  of  the  rescinding 
the  contract  by  the  defendant,  the  plaintiff  may  disregard  it  and 
recover  on  the  common  counts.  In  all  such  cases  the  quanr 
tum  meruit  count  is  sufficient.  Now  in  this  case  the  contract 
is  either  performed  or  rescinded  by  the  defendants'  preventing 
the  plaintiffs  from  finishing  the  work.  In  either  case  the  plain- 
tiffs are  entitled  to  recover  if  their  proof  is  sufficient.  On  the 
ground  of  performance  of  the  contract,  the  plaintiffs  must  fail ; 
because  the  contract  must  govern  as  to  price ;  and  the  contract 
prices  have  been  paid. 

Let  us  next  see  how  the  case  would  stand  assuming  that  the 
stoppage  of  the  work  by  the  defendants  amounts  to  a  reseission 
of  the  agreement.  In  that  case  the  plaintiffs  could,  at  most, 
but  disregard  the  contract  and  go  purely  for  the  quantum 
meruit.  This  difficulty  then  arises :  the  plaintiffs  claim  to  re- 
cover according  to  the  contract  prices  for  all  the  work  excepting 
the  rock  excavation^  and  as  to  that,  seek  to  recover  from  #1,20 
to  $4  per  cubic  yard,  while  the  contract  gives  but  $1.  I  see 
no  principle  which  will  permit  this.  It  seems  to  me  that  if  the 
plaintiff  elects  to  consider  the  contract  rescinded,  he  must  treat 
it  as  rescinded  in  toto.  He  must  therefore  rely  upon  his  proof 
of  the  value  of  aU  his  work.  He  cannot  be  permitted  to  avail 
himself  of  the  contract  and  receive  its  prices  for  most  of  the 
work,  and  select  a  single  item,  which  happens  to  have  been 
unexpectedly  expensive,  and  claim  to  recover  the  full  value  for 
that  particular  portion  of  the  work.  It  may  very  well  be  that 
the  contract  prices,  as  a  whole^  afford  a  fair  compensation — ^as 
much  or  more  than  the  true  val^e  of  the  services  could  be 
proved ;  and  yet  that,  in  some  brviches  of  the  labor,  the  con- 
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tract  price  would  be  quite  inadequate.  There  must 
rily  be  some  degree  of  uncertainty  in  all  estimates  of  such  kinds 
of  work.  On  some,  the  contractors  will  realize  large  profit^ 
and  in  others,  sustain  heavy  losses.  But  it  may  be  laid  down 
as  a  safe  principle  of  law,  that  they  must  adhere  to  the  contract 
throughout,  or  else  abandon  it  entirely.  This  seems  to  me  U> 
be  an  insuperable  objection  to  the  recovery  of  the  $46,800  for 
labor  performed. 

Hitherto  it  has  been  assumed  that  the  contract  entitled  the 
plaintiffs  to  excavate  150,000  cubic  yards  of  rock,  and  that  the 
defendants  improperly  stopped  them,  when  less  than  half  that 
amount  had  beep  completed.  But  after  the  most  careful  ex- 
amination, I  am  unable  to  give  that  interpretation  to  the  agree- 
ment between  the  plaintiffs  and  the  water  commissioners.  By 
the  terms  of  the  contract  itself  the  plaintiffs  agree  to  perform 
all  the  labor  and  furnish  all  the  materials  necessary  to  construct 
and  finish,  in  every  respect,  in  the  most  substantial  and  work- 
manlike  manner,  section  pinety-six  of  the  Groton  aqueduct, 
including  the  receiving  reservoir,  according  to  the  specificatum 
thereto  annexed.  The  specification  provides  that  the  receiving 
reservoir  should  be  divided  into  two  sections,  the  northern  and 
southern.  <'  The  northern  section  to  have  twenty  feet  depth 
of  water,  and  the  southern  twenty-five  feet  depth  of  water." 
Then  follows  the  estimate  of  work  entitle  *'  approximate  quan- 
tities of  the  principal  items  on  section  ^o.  96,  including  receiv- 
ing reservoir,"  which  was  exhibited  to  all  contractors  who 
wished  to  examine  it.  In  this  estimate  the  quantity  of  rock 
excavation  is  put  down  at  160,000  cubic  yards. 

The  fair  construction  of  the  contract,  i^  connection  with  the 
specifications  and  estimates,  is  this ;  the  plaintiffs  contracted  to 
do  the  job,  having  been  furnished  with  a  general  outline  of  the 
nature  and  extent  of  the  work,  and  an  estimate  of  the  several 
kinds  and  qualities  of  work,  but  neither  party  underetood  thai 
any  specific  or  certain  amount  of  any  of  the  kinds  of  work  was 
to  be  done  or  furnished.  Neither  party  was  bound  by  the  es- 
timates, unless  those  quantities  were  necessary  in  the  progrssis 
€i  the  work.    From  the  nature  of  the  undertakinir  it  was  ia^ 
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possible  to  foresee  how  much  of  the  excavation  woold  be  rockj 
and  how  much  earth.  That  such  must  have  been  the  under- 
standing of  the  parties  is  obvious  from  the  amount  of  work  done 
concerning  which  there  is  no  controversy,  compared  with  the 
estimates.  Thus  the  amount  Of  other  kinds  of  excavation  was 
estimated  at  400,000  cubic  yards — the  quantity  performed  was 
287,660.  Estimated  amount  Of  embankment  600,000  cubic 
yards — ^performed,  249,860.  Protection  wall  estimate  38,000 
cubic  yards — ^performed  29,627.  And  so  of  the  rock  excavatidh 
estimate,  160,000  cubic  yards — ^performed  66,026. 

There  is  moreover  a  paragraph  in  the  contract  itself  which 
Vould  seem  to  set  this  matter  at  rest  It  is  as  folloVs :  ^<  And 
the  said  contractors  hereby  agree  that  they  will  perform  the 
work  under  this  contract  as  above  specified ;  but  any  altera- 
tions in  the  form,  dimensions  or  materials  of  said  work,  which 
inay  be  directed  in  writing  by  the  said  commissioners  or  the 
teid  engineer,  shall  be  made  by  said  contractors  as  directed 
and  required ;  and  to  prevent  all  disputes,  it  is  hereby  agreed, 
that  the  said  engineer  shall  in  all  cases  determine  the  amount 
or  quantity  of  the  several  kinds  of  work  which  are  to  be  paid 
for  under  this  contract,  and  the  amount  of  compensation  at  the 
rates  herein  provided  for ;  and  also  that  the  said  engineer  shall 
in  all  cases  dteide  every  question  which  can  or  may  arise  rela* 
ting  to  the  execution  of  this  contract,  on  the  part  of  the  said 
contractors,  and  his  estimate  and  decision  shall  be  final  and 
conclusive."  As  I  understand  this  provision,  the  parties,  at  the 
time  of  contracting,  contemplated  the  possibility  of  a  change  in 
the  form  or  dimensums  of  the  work,  and  the  plaintifiis  agreed 
to  make  the  same  as  required ;  and  to  bind  ^tmselves  more 
effectually,  they  agreed  t|^t  tl^  ^j^^eerisiiMicl^in  all  cases, 
determine  the  amount  or  fuantity  of  the  severed  kinds  of  work 
which  were  to  be  paid  for  under  the  contract:  That  which 
was  thus  contemplated  has  taken  place.  The  commissioners 
have  changed  the  form  and  dimensions  of  the  work,  by  not 
excavating  to  so  great  a  depth  as  originally  designed.  The 
engineer  has  determined  the  amount  of  totk  excavation  to  be 
paid  for  under  the  contract,  to  bd  66,000  cubic  yards.    For  this 
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the  plainllfffl  have  received  $66,000,  the  price  fixed  by  the 
contract  as  well  as  by  the  determioatioh  of  the  engineer.  I  am 
wholly  unable  to  see  how  they  can  recover  any  thing  more.  I 
am  not  aware  of  any  principle  which  will  permit  them  to  re- 
cover more  than  the  contract  price  for  the  work  actually  done, 
nor  to  recover  any  thing  for  the  work  not  done,  and  which  they 
claim  was  ioftended  to  be  done. 

It  seems  to  me  that  there  has  been  no  breach  or  rescission  of 
tfai$  contract,  but  that  it  has  been  pdiforraed  by  the  respective 
parties,  according  to  its  true  intent  and  meaning.  Some  of  the 
exceptions  to  the  decision  of  the  referees,  in  admitting  testimony, 
I  think  are  well  taken,  particularly  those  which  relate  to  the 
admission  of  the  reports  of  the  engineer  and  water  commis- 
sioners. But  the  view  I  have  taken  Of  the  main  question  ren- 
ders  it  unnecessary  to  examine  these  more  minutely. 

My  conclusion  is,  that  this  report  cannot  stand  as  to  the 
$46,800.  (1.)  Because  no  recovery  can  be  had  for  the  rock 
excavation  beyond  the  contract  price  of  one  dollar  per  cubic 
yard,  for  the  work  done.  (2.)  Because,  admitting  the  contract 
to  have  been  abandoned  or  rescinded,  the  proof  will  not  sustain 
the  count  on  a  quantum  meruit ;  as  it  is  confined  to  the  value 
of  the  rock  excavation,  and  does  not  extend  to  the  value  of  the 
whole  work.  (3.)  The  action  will  not  lie  against  the  defen- 
dants  on  the  special  count  for  breach  of  contract,  because  it  was 
not  made  by  them,  but  was  made  by  one  of  the  water  commis- 
sioners, under  seal 

Report  of  referees  confirmed. 


184&]  IN  tHE  SUPRBlfB  COURT.  30  ] 


Dl8tbb  Gbnbral  Term,  June,  1848.    Barria^  Waisouj  and 

Parker,  Justices. 

Woolset  1^8.  Saunders. 

A  copy  of  the  docket  of  a  judgment  rendered  in  the  supreme  conit,  and  docketed  in 
a  county  clerk's  office  pursuant  to  the  statute,  for  the  purpose  of  redemption,  by  a 
judgment  creditor,  of  the  lands  sold  under  the  judgment,  is  properly  certified  by 
the  clerk  of  the  county  in  "which  the  judgment  was  docketed. 

Whether  a  rademption  can  be  made  without  the  production  of  such  a  copy  of  the 
docket  as  will  show  the  judgment  to  be  a  lien  upon  the  land  vaught  to  be  re> 
deemed  1    Quare. 

This  was  an  action  of  ejectmeni  tried  at  the  Ulster  circuit, 
in  October,  1846,  before  Parker,  circuit  judge.  The  plaintiff 
proved  a  sale  of  tbe  premises  in  question  by  the  sheriff  of  Ulster, 
on  the  19th  of  August,  1841,  to  one  Gilbert,  upon  a  judgment 
in  favor  of  Gilbert,  against  the  defendant.  He  then  offered  in 
evidence  papers  to  show  a  redemption  of  the  premises  by  him- 
self, as  a  judgment  creditor  of  the  defetidant,  and  a  sheriff's 
deed  pursuant  to  such  redemption.  The  counsel  for  the  de- 
fendant objected  to  the  copy  of  the  docket  of  the  judgment 
produced  upon  the  redemption,  on  the  ground  that  the  judgment 
upon  which  the  redemption  was  made  had  been  recovered  in 
the  supreme  court,  and  the  copy  of  the  docket  of  the  judgment 
produced  to  the  sheriff,  at  the  time  of  the  redemption,  was  cer- 
tified by  the  clerk  of  the  county  of  Ulster,  instead  of  the  clerk 
of  the  supreme  court.  The  circuit  judge  decided  that  the 
certificate  of  the  coxinty  clerk  was  a  sufl^cient  compliance  with 
the  requireriient  of  the  statute.  The  defendant's  counsel 
excepted ;  dnd  upon  a  bill  oT  exceptions  moved  for  a  new  triaL 

'T.  R.  Westbrookj  for  the  defendant. 
]lf.  iScliocnmaker,  for  the  plaintiff. 

By  the  Court,  Harris,  J.  The  only  ground  relied  upon  by 
4he  defendant,  to  obtain  a  new  trial,  is  the  exception  taken  by 
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him  to  the  decisioD  of  the  circuit  judgfe,  holding  that  a  copy  of 
the  docket  of  a  judgment  tendered  in  the  supreme  court  and 
docketed  in  a  county  clerk'a  oflke,  pursilant  to  th6  26th  section  of 
chapter  ^6  of  the  session  laws  of  1840,  (2  R.  S.  467,  i  18, 3d  ed.) 
for  the  purpose  of  redemption  by  a  judgment  creditor,  is  properly 
certified  by  the  county  clerk.  I  think  the  circuit  jud^e  decided 
correctly.  To  entitle  a  creditor  to  redeem,  he  must/  among 
other  things,  produce,  as  "  evidence  of  his  rigkt^  a  copy  of  the 
docket  of  the  judgment  or  decree  under  which  he  claims  the 
right,  duly  certified  by  the  derk  of  the  court  of  the  county  in 
which  the  same  is  docketed!^ 

It  is  not  pretended,  in  this  case,  that  the  plaintiff,  has  not 
literally  brought  himself  within  the  terms  of  the  statute.  He 
produced  upon  the  redemption  a  copy  of  the  docket  of  his  judg- 
ment duly  certified  by  the  clerk  of  the  county  of  Ulster,  in 
which  county  the  judgment  was  docketed.  But  it  is  insisted 
that  the  provision  of  the  revised  statutes,  authorizing  a  redeem- 
ing creditor  to  produce  a  copy  of  a  docket  certified  by  a  county 
clerk,  was  intended  to  apply  to  judgments  rendered  in  a 
justice's  court,  a  transcript  of  which  had  been  filed  in  the 
county  clerk's  ofiice ;  and  that  in  other  cases  the  copy  of  the 
docket  must  be  certified  by  the  clerk  of  the  court  in  which  the 
judgment  was  rendered.  As  the  law  existed,  prior  to  1840, 
this  must  have  been  so,  for  the  reason  that,  except  in  respect 
to  the  transcripts  of  judgments  rendered  by  justices  of  the 
peace,  judgments  were  only  docketed  with  the  clerk  of  the 
court  in  which  they  were  rendered.  Then,  a  judgment  rendered 
in  the  supreme  court  was  only  docketed  in  the  offices  of  the 
clerks  of  that  court ;  and  when  so  docketed,  it  became  a  lien 
upon  the  lands  of  the  defendant  throughout  the  state.  A  copy 
of  such  docket,  certified  by  the  clerk,  would  furnish  the  required 
evidence  of  the  right  to  redeem.  It  would  show  the  lien  of  the' 
judgment  upon  the  land  sought  to  be  redeemed,  and  the  date 
of  such  hen.  But  after  the  act  of  1840  took  effect,  such  a  cer- 
tified copy  of  the  docket  would  no  longer  furnish  the  evidence 
of  a  right  to  redeem.  The  docketing  of  the  judgmetit  by  the 
clerk  of  the  supreme  court,  no  longer  rendered  the  judgment  a 
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lien  upoo  real  estate.  To  give  it  that  effect  it  became  neces- 
sary, by  t^e  provisions  of  the  act  of  1840,  that  tbe  party  seeking 
to  create  the  Uen  should  procure  from  the  clerk  of  the  supreme 
court  a  certificate  or  transcript  containing  the  facts  necessary 
to  make  a  perfect  docket  of  the  judgment,  and  upon  filing  such 
certificate  or  transcript  with  any  county  clerk,  it  became  his 
duty  "  to  docket  the  judgment  in  the  manner  required  by  law  J' 
In  other  words,  the  judgment  was  to  be  docketed  in  tbe  same 
manner  as  before ;  but  such  docketing  was  to  be  made  by  the 
clerk  of  the  county  with  whom  the  certificate  or  transcript  was 
filed,  instead  of  by  the  clerk  of  the  supreme  court.  The  object 
of  requiring  the  production  of  a  certified  copy  of  the  docket,  is 
to  show  a  right  to  redeem,  by  showing  the  existence  of  a  judg- 
ment which  is  a  lien  upon  the  land.  This  can  no  longer  be 
shown  by  a  copy  of  the  docket  certified  by  the  clerk  of  the 
supreme  court.  It  can  only  be  shown  by  a  copy  of  the  docket 
certified  by  the  clerk  of  the  county  in  which  the  land  to  be 
redeemed  is  situated.  Whether  a  redemption  can  be  made 
without  the  production  of  such  a  copy  of  the  docket  as  will 
show  the  judgment  to  be  a  lien  upon  the  land  sought  to  be 
redeemed,  it  is  not  necessary  now  to  decide.  Certain  it  is,  that 
the  legal  effect  of  the  docketing  of  a  judgment  by  a  clerk  of  the 
late  supreme  court,  after  the  act  of  1840  took  effect,  was  very 
different  from  what  it  had  previously  been.  A  copy  of  such 
docket  would  no  longer  show  what  it  did  show  before,  and 
wha^  the  legislature  obviously  intended  should  be  shown,  to 
entitle  a  party  to  redeem,  that  the  judgment  was  a  lien  upon 
the  land.  This  could  only  be  shown  by  a  copy  of  the  docket 
certified  by  the  county  clerk«  Both  the  object  and  the  letter 
of  the  statute  being  satbfied  by  the  production  of  such  a  certi- 
ficate, it  ought  not  to  be  objected,  I  think,  that  the  mode  in 
which  it  is  done  differs  from  that  contemplated  by  the  legisla- 
ture when  it  prescribed  the  terms  upon  which  a  judgment 
ereditor  might  )redeem.  The  motion  for  a  new  trial  b  therefi)re 
(ienied. 


304  CA8S8  IN  LAW  AND  BftUITY  [JpinM 


3  ^  Same  Term.    Before  the  same  JuHiees. 

^    20 

Bond  vs.  Mitchell. 

A  declaration  In  nplevin  moat  aU^e  that  tbf  articles  Mplevjupd  wen  the  goodi  and 
chattels  of  the  plaintiff.  And  it  ia  not  sufficient  for  the  pldntiff  to  say  that  the 
goods  were  taken  by  the  defendant  out  of  his  poaMssioB,  and  that  he  wis  entitled 
to  the  poeaession  of  them. 

In  an  action  of  replevin  the  plaintiff  is  not  at  liberty  to  state,  in  his  deeJaralifla,  the 
evidence  of  his  title,  in  place  of  an,  averment  of  title. 

This  was  an  action  of  replevtiv  The  second  count  of  the 
declaration  was  as  follows :  "  And  also  for  that  the  said  defen- 
dant afterwards,  to  wit,  on  the  first  day  of  June,  1846,  in  the 
town  of  Shawangunk,  in  the  county  of  Ulster  aforesaid,  took  a 
certain  horse,  wagon,  and  harness  out  of  the  possession  of  the 
plaintiff,  and  to  the  possession  of  which  the  said  plaintiff  was 
and  is  lawfully  entitled,  of  the  value  of  three  hundred  dollar^ 
and  unjustly  detained,  d^c.  &c."  The  defendant  demurred, 
and  stated  for  cause  of  demurrer,  that  the  said  second  count  set 
forth  the  evidence  of  facts  and  matters  of  law ;  that  it  did  not 
appear  in  said  count,  except  by  argument,  inference,  and  the 
evidence  of  facts,  that  the  plaintiff  bad  any  right,  title  or  inter- 
est in  or  to  the  goods  and  chattels  in  said  coqnt  mentioned. 
The  plaintiff  joined  in  demurrer. 

E.  Cooke,  for  the  plaintiff. 

M.  Sehoonmaker,  for  the  defendant 

By  the  Court,  Parker,  J.  According  to  well  established 
precedents,  it  should  have  been  alleged  in  the  declaration,  that 
the  articles  replevied  were  the  goods  and  chattels  <^  of  the  plain- 
tiffP  (2  Chit,  PI  364.)  Instead  of  that,  the  plaintiff  says  the 
goods  were  taken  by  the  defendant  out  of  his  possession,  and 
that  he  was  entitled  to  the  possession  of  them.  It  is  true,  that 
proof  that  the  defendant  took  the  property  out  of  the  plaintiff's 
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possession,  would  support  the  allegation  that  they  were  the 
goods  and  chattels  of  the  plaintiff]  {Rogers  v.  Arnold^  12 
Wend,  39 ;)  but  the  plaintiff  is  not  at  liberty  to  state,  in  his 
declaration,  the  evidence  of  his  title,  in  place  of  an  averment 
of  title.  In  this  respect  the  pleading  is  defective.  [Prosser  v. 
Woodward^  21  Wend.  205.)  The  plaintiff  should  have  claim- 
ed the  property  to  belong  to  him.  The  defendant  could  then 
have  traversed  such  allegation  by  pleading  property  in  himself, 
or  in  a  third  person.  And  the  materiality  of  such  an  averment 
is  apparent  from  the  fact  that  a  plea  of  property,  in  replevin, 
only  puts  in  issue  the  plaintiff's  allegation  of  title  to  the  prop- 
erty. {AnMice  v.  Holmes^  3  Denio,  244.  Rogers  v.  Arnold, 
12  We7id.  30.) 

But  even  if  the  defect  above  specified  is  one  of  form  and  not 
of  substance,  the  defendant  may  nevertheless  avail  himself  of 
it,  in  this  case,  the  demurrer  being  special.  Established  prece- 
dents are  not  to  be  disregarded  in  pleading,  even  in  a  matter 
of  mere  form.  {Anstice  v.  Holmes,  above  cited.  Tittis  v.  FoU 
let,  2  Hill,  318.) 

There  must  be  judgment  for  the  defendant  on  the  demur- 
rer, with  leave  to  the  plaintiff  to  amend,  on  payment  of  costs. 


Chenango  Special  Term,  March,  1848.    Mason,  Justice. 

Calkins  vs.  Calkins  and  others. 

Where,  aftor  a  mortgagee  had  been  in  the  nnintemipted  poMeanon  of  the  mortgaged 
piemuee  about  twenty  yean,  the  mortgagee  commenced  proceedinga  to  foredoee 
the  mortgage,  by  advertisement  under  the  statute ;  Hddj  that  this  amounted  to  a 
recognition  of  the  mortgage  as  an  open  and  subsisting  security,  and  was  to  be  re- 
garded as  an  unqualified  admission,  by  the  mortgagee,  of  the  mortgagor's  right  to 
redeem ;  and  thai  it  was  sufficient  to  antborise  the  filing  of  a  bill  fi>r  redemption, 
and  for  an  account  of  the  reikis  and  profits,  although  move  than  twenty  yean  had 
elapsed. 

It  is  a  general  principle  that  no  lapse  of  time  will  bar  the  light  of  a  mortgagor  to 
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ndeem,  so  long  as  the  mortgage  has  been  treated,  by  the  |»rties,  as  a  rnlrTiirtiry 
mortgage  and  security  only. 

The  provision  of  the  revised  statutes,  prescribing  a  limitation  of  ten  yean  to  suitiof 
exclusive  equitable  cognizance,  does  not  apply  to  a  right  to  redeem,  wbich  was 
vested  and  perfect  before  those  statutes  took  effect 

No  statute  is  to  have  a  retrospect  beyond  tl^e  term  of  its  commepcesnent.    And  a      }  ^     ^*^ 
statute  should  never  be  ao  construed  as  to  divest  a  right  already  acquired,  if  it  be 
susceptible  of  any  other  construction.  ^ 

A  mortgage  upon  land  is  a  mere  securitf  lor  the  debt ;  and  the  interest  of  the  mort- 
gagee is  a  mere  chattel  interest 

Terms  upon  which  a  redemption  is  to  be  allowed,  where  the  mortgagee  has  gone 
into  possession  of  the  mortgaged  premises,  without  a  foreclosure;  and  the  princi- 
ples upon  which  the  account  of  the  rents  and  profits  is  to  be  taken. 

In  EauiTT.  The  bill  in  this  case  was  filed  by  the  mortga- 
gor to  redeem,  and  for  an  account  of  the  rents  and  profits  of  the 
land  received  by  the  mortgagee,  and  those  claiming  under  him, 
during  the  time  they  had  possessed  the  premises.  The  mort- 
gage was  given  in  January,  1817,  and  several  payments  were 
made  by  the  mortgagor,  which  were  endorsed  upon  the  mort- 
gage. When  the  last  payment  fell  due,  default  was  made  in  the 
payment ;  and  after  such  default,  and  in  the  year  1820,  John 
Thompson,  who  then  owned  and  held  the  bond  and  mortgage, 
by  assignment,  took  possession  of  the  premises  and  retained  it 
until  he  assigned  the  bond  and  mortgage  to  Mather  Calkins, 
the  defendant  against  whom  the  original  bill  was  filed.  Mather 
Calkins  then  took  possession  of  the  premises,  and  retained  the 
possession  up  to  the  time  he  conveyed  away  the  premises.  The 
complainant's  original  bill  was  filed  on  the  20th  day  of  July, 
1842.  The  defendants,  Isbell  and  Tucker,  are  in  possession 
under  title  derived  from  Mather  Calkins.  The  former  obtained 
his  title  in  1841,  and  the  latter  in  1838,  and  they  have  possessed 
the  premises,  and  received  the  rents  and  profits,  ever  since.  It 
appeared,  in  short,  from  the  case,  that  the  assignee  of  the  mort- 
gage went  into  the  possession  of  the  premises  after  a  default  in 
the  payment  and  the  forfeiture  of  the  mortgage ;  and  that  he 
and  those  claiming  title  from  him  have  been  in  possession  of 
the  premises  for  twenty-two  years ;  and  that  for  that  time  there 
have  been  no  payments  upon  the  mortgage,  and  no  accounting 
or  request  to  account  for  the  rents  and  profits  of  the  land. 
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D.  Qray,  for  the  plaintiff. 

B^  JP.  Rexford^  for  the  defendant 

Mason,  J.  The  first  question  which  I  propose  to  consider 
in  this  case  is,  is  the  complainant  entitled  to  redeem,  and  to 
have  an  account  of  the  rents  and  profits  of  the  land,  after  the 
lapse  of  twenty  years? 

It  is  a  familiar  and  well  settled  rule  in  equity,  that  twenty 
years  possession  by  a  mortgagee,  without  any  account  or  ac- 
knowledgment of  a  subsisting  mortgage,  is  a  bar  to  all  equity 
of  redemption ;  unless  the  mortgagor  labors  under  the  disability 
contained  in  th^  proviso  of  the  statute  of  limitations.  [Moore 
V.  Cable,  1  John,  Ch.  Rep.  385.  Demarest  y.  Wynkoop,  3  Id. 
129.  Slee  v.  Manhattan  Co.  1  Paiges  Rep.  48.  Hughes  v. 
Edwards,  9  Wheat.  Rep.  489.  Blake  v.  Foster^  2  BaU  ^ 
Beat.  402.  Dexter  v.  Arnold,  1  Sumner,  109.  Ross  v.  Nor- 
veil,  1  Wash.  17.  1  Powell  on  Mortgages,  by  Coventry  ^ 
Rand,  370,  371,  note  D.  and  cases  there  cited,  pcLges  379,  382, 
386, 386.  Barm  v.  Martin,  19  Ves.  327.  3  Brovm's  Ch.  Rep. 
243.  Rowland  v.  Shuntleff,  2  Metcalfs  Rep.  26.  4  Kenfs 
Com.  187,  Zd  ed.)  And  this  Umitation  was  adopted  and  re- 
cognized by  the  courts  of  equity  in  cases  analogous  to  the 
statute  of  limitations.  Judge  Story,  in  the  second  volume  of 
his  Equity  Jurisprudence,  page  370,  section  1028,  says :  "  In 
respect  to  the  time  in  which  a  mortgage  is  redeemable,  it  may 
be  remarked  that  the  ordinary  limitation  is  twenty  years  from 
the  time  when  the  mortgagee  has  entered  into  possession  after 
breach  of  the  condition  under  his  title,  by  analogy  to  the  ordi- 
nary limitation  of  writs  of  entry,  and  actions  of  ejectment.  K 
therefore  the  mortgagee  enters  into  possession  in  his  character 
of  mortgagee,  and  by  virtue  of  his  mortgage  alone,  he  is  for 
twenty  years  liable  to  account,  and  if  payment  be  tendered  to 
him  he  is  liable  to  become  a  trustee  of  the  mortgagor,  and  to 
be  treated  as  such.  But  if  the  mortgagor  permits  tha  mort- 
gagee to  hold  the  possession  for  twenty  years  without  account- 
ing, or  without  admitting  that  he  possesses  a  mortgage  title 
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only,  the  mortgagor  loses  his  right  of  redemption,  and  the  title 
of  the  mortgagee  becomes  as  absolute  in  equity  as  it  previously 
was  in  law.  In  such  a  case,  the  time  begins  to  run  against 
the  mortgagor  from  the  moment  the  mortgagee  takes  possession 
iu  his  character  as  such.  And  if  it  has  once  began  to  run,  and 
no  subsequent  admission  is  made  by  the  mortgagee,  it  con- 
tinues to  run  against  all  persons  claiming  under  the  mortgagor, 
whatever  may  be  the  disabilities  to  which  they  may  be 
subjected."  And  were  it  not  for  the  proceedings  which  were 
instituted  to  foreclose  the  mortgage  in  question,  at  the  time  the 
complainant  filed  his  bill,  there  can  be  no  doubt  but  the  com- 
plainant has  lost  all  right  to  redeem,  by  his  laches  in  not  filing 
his  bill  to  redeem  within  twenty  years  after  thQ  assignee  of  the 
mortgage  went  into  possession  of  the  premises.  It  appears  in 
evidence  in  the  case,  that  after  the  defendant  had  possessed 
the  mortgaged  premises  about  twenty  years,  without  any  inter- 
ruption, Mather  Calkins,  for  the  purpose  of  perfecting  the  title, 
with  the  advice  and  consent  of  the  defendants,  Isbell  and 
Tucker,  employed  an  attorney  and  commenced  proceedings  to 
foreclose  the  mortgage  in  question,  by  advertisement  under  the 
statute.  This,  it  seems  to  me,  is  a  most  clear  and  positive  act 
of  these  parties  recognizing  this  as  an  open  and  subsisting 
mortgage,  and  must  be  regarded  as  an  unqualified  admission 
of  the  right  of  the  complainant  to  redeem.  And  the  courts, 
upon  much  more  slight  admissions  than  this,  have  allowed 
redemptions  after  the  lapse  of  twenty  yeai*s.  For  it  is  a  gene- 
ral principle  that  no  lapse  of  time  will  bar  the  right  to  redeem, 
so  long  as  the  mortgage  has  been  treated,  between  the  parties, 
as  a  subsisting  mortgage  and  security  only.  (18  Vesey,  327, 
cdso  note,  Sumnefs  ed.  and  cases  died,)  In  the  case  of  Edsdl 
V.  Buchanan^  (3  Vesey^  83,)  Lord  Chancellor  Loughborough 
says :  "  I  think  there  are  many  instances  in  this  court  in  which 
redemptions  have  been  opened  after  twenty  years,  only  upon 
this  general  case,  if  the  mortgagee  has  treated  it  as  redeemable 
during  .that  period,  if  he  has  kept  accounts  upon  it." 

In  the  case  of  Hansford  v.  Hardy ^  (18  Ves,  455,)  a  redemp- 
tkm  was  allowed  after  the  mortgagee  had  been  in  possession 
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over  twenty  years,  upon  a  simple  acknowledgment  of  the  mort- 
gagee, in  a  transaction  with  other  persons,  that  the  mortgage 
was  an  open  and  subsisting  mortgage.  And  in  that  case  the 
redemption  was  allowed  against  the  heir  of  the  mortgagee,  and 
a  purchaser  with  notice.  But  without  going  into  a  discussion 
of  the  cases,  it  is  sufficient  to  say  that  the  following  cases  most 
clearly  sustain  the  principle  above  laid  down,  and  allow  a  re- 
demption in  this  case.  (Baron  v.  Marthi^  19  Yes,  327,  n.  a. 
4  Ken;es  Com.  190,  6th  ed.  187,  188.  Lake  v.  Thomas,  3  Yes. 
17.  EdseU  V.  Buchanan,  2  Id.  83,  n.  b.  Perry  v.  Marston, 
Id,  399.  Ross  V.  Norvell,  1  Wash.  14.  Hodle  v.  Healey,  6 
Mad.  181.  Rayner  v.  Oastler,  Id.  274.  Shepherd  v.  Mur- 
dock,  3  Murph.  228.    Hatch  v.  Hatch,  9  Yes.  292.) 

It  is  said,  in  mauy  'of  the  cases,  that  if  the  mortgagee  has 
rendered  an  account  of  the  amount  due  upon  the  mortgage, 
witliin  twenty  years,  this  does  away  with  the  presumption  of 
ttie  mortgagee's  title,  and  allows  a  redemption  to  the  mortga- 
gor ;  or  if  the  mortgagee  has  recognized  the  mortgage  as  an 
existing  mortgage.  Now  it  seems  to  me  that  the  publication, 
in  the  newspaper,  of  the  statement  of  the  mortgage,  and  of  the 
amount  claimed  to  be  due  thereon,  and  the  proceedings  to  fore- 
close it,  must  be  regarded  as  a  statement  of  the  amount  claimed 
to  be  due  on  account  of  the  mortgage,  and  as  a  recognition  of 
the  mortgagor's  right  to  redeem.  I  think  it  will  not  be  denied 
that  if  the  foreclosure  had  proceeded,  and  there  had  been  a  sale 
of  the  premises,  and  they  had  sold  for  a  sum  more  than  suffi- 
cient to  satisfy  the  mortgage,  the  surplus  would  have  belonged 
to  the  complainant.  And  I  have  no  doubt  of  the  complainant's 
right  to  redeem,  and  have  an  account  of  the  rents  and  profits 
taken  in  this  case,  if  our  statute  of  limitations  does  not  inter- 
vene to  prevent  The  4th  section  of  our  statute  of  limitations 
of  suits  in  equity,  and  which  took  effect  on  the  first  of  January, 
1830,  is  as  follows :  '<  Bills  for  relief,  in  case  of  the  existence 
of  a  trust  not  cognizable  by  the  courts  of  common  law,  and  in 
all  other  cases  not  herein  provided  for,  shall  be  filed  within  ten 
years  after  the  cause  thereof  shall  accrue,  and  not  after."  (2 
R.  S.  229,  i  62, 2d  ed.)    This  case  falls  within  the  latter  clause 
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of  this  section.  If  this  statute  is  appUcable,  the  right  to  file  the 
bill  accrued  before  the  passage  of  the  statute.  This  is  a  very 
sweeping  statute,  and  embraces,  to  say  the  least,  all  suits  in 
equity  where  the  cause  of  action  has  accrued  since  the  passage 
of  the  statute.  In  short,  it  extends  over  the  whole  field  of  equi- 
table jurisdiction.  The  compilers  of  Gowen  &  Hill's  Notes  to 
Phillipps'  Evidence,  part  first,  page  352,  note  307,  speaking  of 
this  statute,  say  that  '^  neither  promises,  acknowledgments,  nor 
the  most  solemn  acts,  can  keep  the  subject  matter  of  the  bill 
alive.  At  any  rate  all  the  thousand  acts,  relations  and  contin- 
gences  by  which  equities  have  heretofore  been  kept  alive,  are 
rescinded  at  a  blow.  This  is  indeed  cutting  the  Grordian  knot. 
What  those  equities  may  be  worth  which  are  thus  placed  with 
the  years  beyond  the  flood,  is  no  longe*r  the  inquiry.  Lord 
Camden  said,  that  in  all  these  questions  which  turn  on  the  lim- 
itation of  time,  the  right  is  never  taken  into  consideration ;  for 
the  statute  was  made  to  bar  the  right  and  not  to  give  the  rem- 
edy in  dubious  cases.  The  rule  ut  sit  finis  litium  operates 
against  cases  of  right  rather  than  in  cases  of  wrong.  For  the 
first  time,  with  us,  a  quieting  statute  has  passed  extending  over 
all  the  regions  of  equitable  jurisprudence.  Heaven  grant  that 
the  repose  which  it  confers  may  not  prove  the  calm  of  despo- 
tism." The  language  of  this  statute  is,  that  the  bill  '^  shall  be 
filed  within  ten  years  after  the  cause  thereof  shall  accrue,  and 
not  after."  The  very  language  of  the  statute  seems  to  confine 
it  to  causes  that  shall  accrue  after  the  passage  of  the  statute. 
The  expression  "  within  ten  years  after  the  cause  shall  accrue^ 
seems  to  confine  the  statute  to  future  cases,  to  causes  which 
shall  accrue  thereafter,  and  not  to  causes  that  have  already 
accrued.  But  again  ;  it  is  a  familiar  rule  that  no  statute  is  to 
have  a  retrospect  beyond  the  term  of  its  commencement,  and 
that  a  statute  should  never  be  so  construed  as  to  divest  a  right 
already  acquired,  if  it  be  susceptible  of  any  other  construction. 
{Dash  V.  Van  Kleeck,  7  John.  A7T.  Sayre  v.  Wisner^  8  Wend. 
661.  Tlie  People  v.  Supervisors  of  Columbia  Co,  10  Id,  363. 
Fairbanks  v.  Wood,  17  Id.  329.  MiUard  v.  WhUaker,  6 
ERU,  406.    Johnson  v.  Burrell,  2  Id.  238.     Williamson  v. 
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Fidd,  2  Sand.  Ch.  Rep.  533.  1  Kenes  dm.  466,  2d  ed.) 
The  late  Chancellor  Kent,  in  the  fourth  volume  of  his  com- 
mentaries, pages  187  and  188,  says  that  the  statute  of  limita- 
tions reduces  the  right  of  redemption  from  twenty  years,  as  it 
before  stood,  to  ten  years ;  but  he  does  not  intimate  any  opin- 
ion as  to  the  operation  of  the  statute  upon  causes  that  accrued 
before  its  passage.  The  learned  Assistant  Vice  Chancellor 
Sandford  has  given  this  statute  a  careful  consideration,  and  in 
a  very  able  opinion  shown  that  this  statute  does  not  apply  to 
rights  that  had  accrued  before  its  passage.  I  adopt  the  rea- 
soning of  Assistant  Vice  Chancellor  Sandford,  in  that  case,  as 
more  convincing  than  any  thing  I  can  say.  (2  Sand,  Ch.  R. 
633,  568  to  572.)  That  was  a  bill  to  redeem,  and  decides  the 
very  point  raised  in  the  case  at  bar  ;  and  it  seems  to  me  upon 
very  convincing  reasons.  I  am  aware  that  Assistant  Vice  Chan- 
cellor Hoffman,  in  the  case  of  Lawrence  v.  The  TVustees  of 
the  Leake  4*  Watts  Orphan  Hot^,  decided  in  1841,  came  to 
a  different  conclusion  as  to  the  construction  of  this  52d  section 
of  the  statute.  {See  his  opinion  in  2  Denio,  582,  583.)  But 
it  seems  to  me  that  the  statute  is  not  well  considered  by  him, 
and  that  his  construction  is  a  forced  construction,  and  without 
any  sufficient  reasons  to  support  it.  I  therefore  adopt  the  bet- 
ter opinion  of  Vice  Chancellor  Sandford,  and  say  that  our  stat- 
ute of  limitations  does  not  apply  where  the  right  to  file  tbe  bill 
existed  when  this  statute  took  effect.  I  do  not  think  that  the 
court  should  give  much  consideration  to  the  testimony  intro- 
duced by  the  defendants,  to  show  that  this  land  was  taken  pos- 
session of  by  the  assignee  of  the  mortgage,  under  an  agreement 
with  the  mortgagor,  that  the  land  should  be  received  in  satis- 
faction of  the  debt.  The  letter  which  the  complainant  wrote 
to  Thompson  does  not  state  any  terms  upon  which  he  desired 
Thompson  to  take  the  premises,  and  this  letter  was  never  an- 
swered. And  Thompson  himself  swears  that  he  is  not  able  to 
say  whether  he  was  able  to  take  the  premises  for  the%nortgage, 
or  whether  he  was  to  sell  it  to  get  his  pay  out  of  it,  and  he  says 
he  cannot  tell  how  the  sale  was  to  be  made.  He  says, ''  I  can- 
not tell  the  conversation  we  had ;  it  was  so  long  ago.**  And  when 
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we  consider  that  this  conversation  was  had  twenty-seven  years 
before  the  time  of  the  taking  of  the  testimony,  it  furnishes 
abundant  reason  why  the  witness  is  not  able  to  recollect;  and 
I  think  this  evidence  is  of  too  unsatisfactory  a  character  to  give 
it  the  effect  to  divest  this  complainant  of  his  right  of  redemp- 
tion. But  I  do  not  see  how  this  parol  agreement,  if  satisfacto- 
rily proved,  could  have  the  effect  which  the  defendants  claim 
it  should.  It  is  a  familiar  principle  of  law,  that  a  mortgage 
upon  land  is  a  mere  security  for  the  debt,  and  that  the  interest 
of  the  mortgagee  is  a  mere  chattel  interest.  (2  CowerCs  Rep. 
195.  19  John,  Rep,  325.  11  Id.  534.  21  Wend.  467.  11 
Id.  525.  26  Id.  554.  WaHng  v.  SmUh,  2  Barb.  Ch.  Rep. 
135.)  In  this  last  case  the  chancellor  says :  ''  Before  the  adop- 
tion of  the  revised  statutes,  it  was  settled  by  the  courts  of  this 
state  that  the  mortgagor  was  to  be  considered  the  real  owner 
of  the  fee  of  the  lands  mortgaged,  except  for  the  mere  purpose 
of  protecting  the  mortgag4(  as  the  holder  of  a  security  there- 
on for  the  payment  of  his  debt.  And  the  revised  statutes  have 
restricted  the  legal  right  of  the  mortgagee  still  further,  by  de- 
priving him  of  the  power  to  bring  a  suit  to  recover  the  posses- 
sion of  the  mortgaged  premises  before  a  foreclosure.  The  only 
right  he  now  has  in  the  land  itself,  is  to  take  possession  thereof 
with  the  assent  of  the  mortgagor,  after  the  debt  has  become 
forfeited  and  payable,  and  to  retain  such  possession  until  the 
debt  is  paid.  The  mortgage,  then,  is  here  nothing  but  a  chose 
in  action,  or  a  mere  lien  or  security  upon  the  mortgaged  prem- 
ises as  an  incident  to  the  debt  itself."  In  the  present  case,  it  is 
not  pretended  that  the  mortgagor  has  executed  any  release  of 
his  interest.  And  I  do  not  see  why  the  fee  of  the  land  has  not 
continued  in  him ;  and  Thompson,  with  whom  it  is  alleged  the 
complainant  made  the  agreement  to  give  up  the  land  for  the 
mortgage,  must  have  so  regarded  it ;  for  when  he  came  to  sell, 
he  only  sold  and  assigned  the  bond  and  mortgage  and  gave  up 
the  possession.  He  did  not  assume  to  convey  as  owner,  but, 
on  the  contrary,  treated  the  mortgage  as  an  outstanding  claim. 
Upon  the  whole,  without  going  into  a  further  discussion  of  the 
case,  the  complainant  is  entitled  to  the  relief  he  asks.    The 
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mortgage  is  declared  an  open  and  subsisting  mortgage  as  re- 
gards all  the  parties  to  this  suit,  and  the  complainant  must  be 
permitted  to  redeem,  and  to  have  an  account  of  the  rents  and 
profits  taken.  The  principles  upon  which  a  redemption  is  to 
be  allowed,  where  the  mortgagee  has  gone  into  possession  of 
the  mortgaged  premises  without  a  foreclosure,  are  familiar. 
The  mortgagee  is  to  be  charged  with  the  rents  and  profits  of 
the  land,  after  the  payment  of  taxes,  and  such  ordinaiy  repairs 
as  may  be  necessary ;  but  he  cannot  be  charged  with  the  in- 
creased rents  and  profits  arising  from  the  use  of  any  permanent 
improvements  made  by  himself.  The  courts  do  not  generally 
allow  annual  rests  to  be  made  in  settling  the  accounts,  and  an- 
nual rests  are  never  permitted  to  be  made  in  stating  the  account 
when  the  interest  of  the  mortgage  debt  is  in  arrears  at  the  time 
when  the  mortgagee  takes  possession.  And  while  in  equity  the 
mortgagee  is  to  be  allowed  for  all  repairs  necessary  for  the  pres* 
ervation  and  protection  of  the  property,  he  is  not  allowed  for 
general  improvements  made  without  the  consent  of  the  mort- 
gagor, when  such  improvements  enhance  the  value  of  the 
estate ;  and  especially  when  they  are  of  such  a  nature  as  may 
embarrass  the  mortgagor's  right  or  ability  to  redeem.  In  short, 
the  mortgagee  has  not  the  right  to  make  it  more  expensive  for  . 
the  mortgagor  to  redeem  than  may  be  required  for  the  purpose 
of  keeping  the  property  in  a  proper  state  of  repair,  and  for  pro- 
tecting the  title  of  the  property.  {Sandon  v.  Hooper,  6  Beav. 
Rep,  246.  Moore  v.  CcAle,  1  John,  Ch.  Rep,  385.  Bell  v. 
The  Mayor  of  New-  York,  10  Paige,  60.  2  Story^s  Eq,  Jiir. 
Ath  ed,  352,  §§  1016, 1016  a,  1016  6.     Davis  v.  May,  19  Ves.  384.) 

It  is  referred  to  Henry  R.  Mygatt,  upon  the  pleadings  and 
proofe  in  the  original  suit  and  on  the  bill  of  revivor  and  supple- 
ment, and  such  other  proofs  as  the  parties  may  produce,  to  take 
and  state  an  account  of  the  rents  and  profits  of  the  mortgaged 
premises.  All  the  depositions  in  the  original  suit,  and  the  testi- 
mony taken  on  the  bill  of  revivor  and  supplement,  are  allowed 
to  be  read  upon  the  hearing  before  said  referee.  The  said  ref- 
eree is  to  take  and  state  an  account  of  the  amount  due  upon 
the  bond  and  mortgage,  to  credit  the  complainant  with  all  pay- 
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ments  that  have  been  made,  and  with  the  rents  and  profits  of 
the  said  premises  from  the  time  that  Thompson  took  possession 
in  1820,  up  to  the  time  of  the  making  of  the  said  computation, 
and  with  the  half  of  the  carding  machine  when  sold  and  taken 
away,  and  to  credit  the  defendant  with  all  taxes  and  necessary 
repairs  that  come  within  the  principles  above  stated.  All  fur- 
ther questions  are  reserved  until  the  coming  in  of  the  report  of 
the  said  referee« 


Hbrkimca  Si^ECiAL  Te^m,  June,  1848.    Aliens  JUstictf. 
Storms  and  others  t^s.  Thor^  and  otheni. 

Where,  after  the  recoTeiy  ofe  judgment  against  priDdpal  debton  and  their  emetv, 
the  plaintifTs  entered  into  a  valid  agreement  with  the  principal  debton,  to  dday 
proceedings  to  collect  the  judgment,  and  did  suspend  proceedings  aooordingly; 
Bddf  that  the  surety  was  thereby  discharged  from  his  liability  on  the  jud^ent; 
and  a  creditor's  biU,  founded  on  such  judgment,  was  dismissed,  as  to  him,  with 
costs. 

In  equity  there  is  no  meiger  of  the  relation  of  principal  and  surety  existing  between 
seTeral  debtors,  by  the  recoveiy  of  a  judgment  against  them  jointly.  The  lights 
of  a  surety  are  recognised  as  well  after,  as  before,  jtidgment,  attd  will  be  protected. 

In  Equity.  This  was  a  creditor's  bill  filed  by  the  plaintifis, 
as  assignees  of  a  judgment,  against  Thorn,  Waterman  and 
others,  the  judgment  debtors.  The  bill  was  taken  as  confessed 
by  all  the  defendants  except  Waterman ;  and  the  suit  was 
defended  by  him  only  upon  the  ground  that  he  was  surety  for 
the  other  defendants  in  the  contract  upon  which  the  judgment 
was  recovered ;  and  that  after  the  recovery  of  the  judgment  the 
plaintiffs  entered  into  a  valid  agreement  with  the  principal 
debtors  to  delay  proceedings  to  collect  the  judgment,  and  did 
suspend  proceedings  in  pursuance  of  that  agreement.  The 
liicts  relied  upon  were  established  by  the  proo&. 
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C  H.  DoolUtlej  for  the  plaiDtifft . 

H.  A.  Foster^  for  the  defendant  Waterman. 

Allen,  J.  This  was  a  creditor's  bill  filed  by  the  plaintiffs 
as  assignees  of  a  judgment  against  the  judgment  debtors,  and 
is  defended  by  Waterman,  ohe  of  the  debtors,  upon  several 
grounds ;  one  only  of  which  will  be  considered.  It  appears  by 
the  pleadings  and  proofs  that  Waterman  was  an  accommoda- 
tion endorser,  for  the  other  defendants,  of  4he  promissory  note 
upon  which  the  judgment  was  recovered  against  all  the  defen- 
dauts  as  parties  thereto,  under  the  act  of  1832,  and  that  after 
the  recovery  of  the  judgment  an  execution  was  issued  thereon 
and  levied  upon  the  property  of  Waterman ;  after  which,  in 
July,  1843,  an  arrangement  was  made  between  the  principal 
debtors  and  the  plaintiffs,  without  the  knowledge  or  assent  of 
the  surety,  by  which  the  plaintiffs  became  the  purchasers  and 
assignees  of  the  judgment,  and  agreed  that  the  execution  and 
proceedings  thereon,  and  upon  the  judgment,  should  be  stayed 
for  six  months  from  that  time.  Which  agreement  was  per^ 
formed  by  the  plaintiffs,  and  nothing  further  was  ever  done 
under  that  execution.  In  1844,  another  execution  was  issued 
against  all  the  parties  to  the  judgment,  upon  the  return  of 
which,  unsatisfied,  this  proceeding  was  founded.  If  the  rela« 
tion  of  principal  and  surety,  as  between  the  makers  of  the  note 
and  their  accommodation  endorser,  continued  after  the  recovery 
of  the  judgment,  then  the  giving  time  to  the  makers,  without 
the  assent  of  the  endorser,  operated  to  discharge  the  latter  from 
his  liability.  (  Chit,  on  Cont.  534.  Story  on  Bills,  §  425  et  seq.) 
It  is  claimed,  however,  that  by  the  judgment  that  relation  was 
merged,  and  that  thereby  all  parties  became  principal  debtors, 
with  all  the  duties,  obligations  and  liabilities  incident  to  that 
character.  Whether  at  law  the  parties  would  be  at  liberty  to 
go  back  of  the  judgment  and  inquire  into  the  consideration, 
with  a  view  to  establish  the  relation  of  principal  and  surety 
between  the  judgment  debtors,  it  is  not  necessary  to  inquire. 
For  although  there  appears  to  be  no  good  reason  why  the 
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rights  of  a  Burety  should  be  peculiarly  the  subject  of  equity 
jurisdiction,  the  decisions  of  courts  of  law  have  not  been  uni- 
form upon  this  subject.  {La  Forge  v.  Herter,  3  Denio,  167^ 
and  cases  cited  by  Beardsley,  J.  Bray  v.  Manstm^  8  Mees. 
^  Wels.  668.  Commonwealth  v.  Miller^s  Ex^r,  8  Serg.  Sf 
Rawle,  462.  Letchenthaler  v.  Thompson^  13  Id,  157.  Fin- 
ney V.  Commonwealth^  1  Perm.  Rep,  240,  16  Mass.  Rep.  26. 
2  Pick.  614.) 

But  whatever  may  be  the  rule  at  law,  in  equity  sureties  have 
been  permitted  to  avail  themselves  of  defences  arising  out  of 
their  situation  as  sureties  which  would  have  been  denied  them 
at  law  by  reason  of  the  character  of  their  obligations,  such  ob- 
ligations being  by  bonds  and  other  specialties.  [Day  v.  Prenr 
dergast,  5  Barn.  ^  Aid.  187.  Story  Eq.  Jar.  S  325,  note  (1.) 
Id.  k  883.    Bray  v.  Manson,  supra.) 

The  reasons  which  have  induced  courts  of  equity  to  grant 
relief  to  sureties  in  such  cases,  and  to  allow  the  suretiship  to  be 
established  by  extrinsic  evidence,  apply  with  full  force  to  cases 
in  which  judgments  have  been  recovered  against  the  principal 
and  surety.  In  both  cases,  the  relief  to  the  surety  must  be 
based  upon  rights  acknowledged  and  protected  in  courts  of 
equity,  not  recognized  in  courts  of  law ;  although  it  is  difficult 
to  see  why  the  equitable  rights  of  the  surety,  being  well  known 
and  established,  they  should  not  be  regarded  by  courts  of  law 
as  determining  the  obligations  of  the  creditor  to  act  in  good 
faith,  in  all  things,  towards  the  surety.  The  rule  in  equity  is 
based  in  part  upon  the  right  of  the  surety  to  be  subrogated  to  the 
rights  of  the  creditor  against  the  principal  debtor,  atid  therefore 
the  creditor  may  do  nothiug  which  will  impair  this  right  of 
the  surety  ;  or  if  he  does  such  act,  the  surety  is  thereby  dis- 
charged from  his  liability.  The  right  of  a  surety  to  be  subro- 
gated after,  as  well  as  before,  judgment,  is  not  doubted,  and 
that  right  is  under  the  protection  of  the  court,  and  ought  not 
to  be  disregarded.  In  this  case,  if  the  defendant  Waterman, 
the  day  after  the  arrangement  between  the  principals  and  the 
plaintiffs,  had  paid  the  judgment,  as  he  had  a  right  to  do,  he 
would  have  been  entitled  to  be  subrogated  to  all  the  rights  of 
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the  plaiDtiffs  against  the  debtors,  and  yet  he  would  have  re- 
ceived it  subject  to  the  valid  agreement  staying  all  proceedings 
for  six  months.  {New-  York  State  Bank  v!  Pletcher,  5  WeTul. 
86.  ,  Orleans  Bank  v.  Walker,  1  HUl,  662.)  Is  there  any 
good  reason,  or  technical  rule  of  law,  which  gives  to  this  agree- 
ment a  less  or  different  effect  upon  the  rights  of  the  surety,  in 
the  case  of  a  judgment,  than  in  the  case  of  a  bond  or  other 
specialty?  I  can  see  none.  Equity  will  go  behind  the  judg- 
ment, to  establish  the  rights  of  the  surety  to  subrogation,  and 
courts  of  law  will  go  back  of  the  judgment  to  establish  the  prior 
relations  of  the  parties  in  an  action  for  money  paid  by  a  surety 
for  his  principal,  as  well  as  for  other  purposes.  {Belts  v. 
Bayley,  2  Pick,  672.  Wyman  v.  Mitchell,  1  Cowen,  320.  In 
re  Wendell,  19  John.  Rep,  153.  Raymond  v.  Merchant,  3 
Cowen,  147.) 

In  Bangs  v.  Story,  (10  Paige,  11,  affirmed  in  error,  7  HUl, 
260,)  the  precise  point  was  adjudicated,  and  the  chancellor,  as 
well  as  the  court  for  the  correction  of  errors,  held  the  surety 
discharged  in  equity  by  dealings  with  the  principal  debtor,  after 
judgment,  in  derogation  of  the  rights  and  without  the  assent 
of  the  latter. 

The  same  principle  was  reiterated  and  confirmed  in  Bough- 
ton  V.  Bank  of  Orleans,  (2  Barb.  Ch,  Rep,  458.)  In  the  latter 
case,  the  Bank  of  Orleans  had  recovered  a  judgment  against 
the  complainants  and  one  Darling,  upon  a  note  made  by  them, 
in  which  the  complainants  were  sureties  for  Darling ;  and  the 
chancellor  held  that  a  valid  and  binding  agreement  by  a  cred- 
itor, with  the  principal  debtor,  to  stay  the  proceedings  upon  a 
judgment  against  the  latter,  if  made  without  the  consent  of  a 
surety,  would,  in  equity,  discharge  the  surety  from  any  further 
liability  to  the  creditor.  Although  he  held  that  the  complain- 
ant's bill,  filed  for  relief  on  account  of  such  agreement,  was 
properly  dismissed  for  other  reasons. 

The  cases  of  Bay  v.  Tallmadge,  (5  John,  Ch,  Rep,  306,) 
and  Lenox  v.  Prout,  (3  Wheat,  Rep,  620,)  are  cited  as  estab- 
lishing a  principle  in  conflict  with  the  decisions  cited.  But  it 
is  believed  that  the  questions  in  controversy  and  actually  de- 
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cided  do  not  necessarily  oonfliot  with  the  principle  decided  by 
Chancellor  Walworth  and  approved  by  the  court  of  errors. 

In  Bay  v.  TMmadgey  the  question  as  to  the  effect  of  a 
judgment  upon  the  relation  of  the  parties  to  each  other  did  not 
arise,  and  was  not  necessarily  decided.  It  is  true  the  chancel- 
lor alludes  to  it,  but  rests  the  decision  of  the  cause  upon  other 
grounds.  He  really  bases  his  decision  upon  the  ground  that 
the  defendants,  by  their  acts,  had  waived  all  the  equities  upon 
which,  but  for  such  waiver,  they  might  have  insisted,  and  upon 
the  ground  that  there  was  no  valid  agreement  to  postpone  the 
sale  of  the  property  of  the  principal  debtor,  for  the  want  of  a 
consideration  to  support  it.  In  Lefiox  v.  Proutj  there  was  no 
dealing  with  the  maker  of  the  note  by  the  plaintiff  in  the  judg- 
ment, which  would  have  discharged  the  endorser  if  the  relation 
of  principal  and  surety  had  been  conceded  to  exist  between  the 
maker  and  endorser.  There  was  a  mere  omission  to  enforce 
the  collection  of  the  judgment  against  the  maker,  and  the  court 
very  properly  held  that  did  not  afford  the  endorser  any  equitable 
ground  for  relief.  But  Livingston,  justice,  in  delivering  the 
opinion  of  the  court,  assigns  as  a  reason,  that  by  the  judgment 
both  had  become  principal  debtors.  CThe  decision  was  righty 
upon  well  established  principles,  but  the  reason  given  was  not 
necessary  to  the  decision,  and  although  entitled  to  great  respect, 
is  not  controlling  as  an  authority  to  overrule  the  decisions  of 
the  courts  of  our  own  state,  supported,  as  I  believe  them  to  be, 
by  well  established  principles.  ^  I  can  come  to  no  other  conclu- 
sion than  that  in  equity  there  is  no  merger  of  the  relation  of 
principal  and  surety  between  the  debtors  in  the  judgment,  and 
that  the  rights  of  the  surety  are  recognized  as  well  after,  as 
before,  judgment,  and  must  be  protected.  By  the  agreement 
of  July,  1843,  Waterman  was  discharged  from  bis  liability  on 
the  judgment,  and  the  bill  must  be  dismissed  as  to  him  with 
costs.  The  plaintiffs  are  entitled  to  the  usual  decree  against 
the  other  defendants. 


r- 
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db  810 

Scott  vs.  Howard  and  others.  ts^ws^ 

A  judgment,  afier  ten  yean  from  the  time  it  is  docketed,  ceases  to  bind,  or  be  a  chaise 
upon,  retX  estate,  as  against  pnrchasers  in  good  fkith,  and  as  against  incombran- 
ties  sobaeqaent  to  taeh  jadgment,  by  mortgage,  judgment,  decree,  or  otherwise. 

Bat  such  jadgment,  after  the  expiration  of  the  ten  years,  continues  a  lien  on  real 
estate,  as  against  the  defendant  in  the  judgment,  and  his  heirs,  and  as  against  the 
grantee  of  the  defendant  without  valuable  consideration.  Where  there  are  later 
judgments  it  ranks,  in  effect,  as  to  them,  as  a  junior  judgment. 

And  the  judgment,  after  ten  years,  ceases  to  be  a  lien  as  against  subsequent  pnroha- 
■ers  in  good  fidth,  and  subsequent  incumbrances,  although  the  purchaser  purchsr 
■ed,  and  the  subeequent  incumbrance  was  accepted,  with  full  knowledge  of  the 
prior  judgment 

A  wife's  right  of  dower  attaches  on  the  real  estate  of  her  husband  as  soon  as  there  is 
a  concurrence  of  marriage  and  sdsin. 

Such  right  of  dower  will  not  be  affected,  or  prefudiced,  by  any  act  of  the  husband 
subsequent  to  the  marriage,  or  by  any  judgment  afterwards  recovered  against  him. 
But  it  is  liable  to  be  defeated  by  every  subsisting  claim  or  incumbrance,  in  law  or 
equity,  existing  before  the  inception  of  the  title,  and  which  would  have  defeated 
the  husband*s  sdsin. 

Pievioas  to  assignment,  the  right  of  dower  of  a  married  woman  is  a  right  resting 
in  action  only.  She  can  neither  convey  nor  assign  it ;  and  has  no  estate  in  the 
land. 

In  EauiTT.  The  bill  in  this  suit  was  filed  for  the  partition 
of  a  lot  of  land  situate  in  the  village  of  Waterford.  Jacob  T. 
Wager  died  seised  of  the  premises  on  the  18th  of  August,  1844, 
leaving  Mary  Wager,  his  widow,  and  John  H.  Wager,  Garret 
y.  S.  Wager,  Mary  Ann  Gage,  and  Eliza  Howard,  his  children, 
and  the  children  of  his  deceased  daughter  Mary  Eliza  Dum- 
mer,  him  surviving.  Jacob  T.  Wager  intermarried  with  Mary 
his  wife,  m  December,  1837.  Garret  T.  S.  Wager  died  intestate 
without  lawful  issue.  John  H.  Wager,  on  the  10th  of  Novem- 
ber, 1847,  conveyed  his  share  of  the  premises  in  question  to  the 
plaintiff.  In  March,  1847,  the  widow  of  Jacob  T.  Wager  ap- 
plied to  the  surrogate  for  the  admeasurement  of  her  dower  in 
the  premises ;  which  was  duly  admeasured  and  set  off  to  her  by 
metes  and  bounds.  The  widow,  after  the  admeasurement  of 
her  dower,  and  on  the  96th  of  April,  1847,  executed  a  mortgage 
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on  the  part  of  the  premises  allotted  to  her  for  her  dower,  to  E. 
F.  BuUard.  This  mortgage  was  afterwards  foreclosed  by  Bul- 
Iard,and  at  the  sale  under  the  decree  of  foreclosure  he  purchased 
the  mortgaged  premises.  A  judgment  was  recovered  by  Eu- 
nice Wager  against  Jacob  T.  Wager  for  $200  debt,  and  $10 
costs,  upon  a  bond  conditioned  to  pay  Eunice  Wager  $15  a 
year  during  her  life ;  which  judgment  was  docketed  on  the  14th 
of  October,  1836.  Merrit  Potter  recovered  a  judgment  against 
Jacob  T.  Wager  and  Henry  Griffith,  docketed  on  the  17th  of 
April,  1844,  which  belonged  to  Moses  S.  Scott,  who  was  not  a 
party  to  the  suit,  and  upon  which  there  was  due,  at  the  date  of 
the  referee's  report,  $352,  88.  The  referee  to  whom  it  was  re- 
ferred, to  take  proof  of  the  plaintiff's  title,  reported  that  E.  F. 
Bullard  was  entitled  to  the  estate  in  dower,  in  the  premises,  of 
Mary  Wager ;  and  that  the  plaintiff  was  seised  in  fee  of  one 
undivided  fourth  part  of  the  premises,  subject  to  the  estate  in 
dower  of  Mary  Wager  therein,  and  also  subject  to  the  judg- 
ments of  Moses  S.  Scott  and  of  Eunice  Wager.  The  referee 
also  reported  that  the  other  heirs  at  law  of  Jacob  T.  Wager, 
who  were  parties  to  the  suit,  were  respectively  seised  of  their 
several  shares  of  the  said  premises  in  fee,  also  subject  to  the 
said  estate  in  dower  and  the  said  two  judgments  of  Moses  S. 
Scott  and  Eunice  Wager.  The  referee  also  reported  that  the 
premises  were  so  circumstanced  that  a  partition  thereof  could 
not  be  made  without  great  prejudice  to  the  owners.  No  excep- 
tions to  the  report  were  taken  by  either  of  the  parties. 

W,  T.  Seymour,  for  the  plaintiff. 

O.  W.  Kirtland,  for  the  defendant  Eunice  Wager. 

E.  f\  Bullard,  in  proper  person,  and  for  the  widow  and  heirs 
of  Jacob  T.  Wager,  and  Moses  S.  Scott. 

Paige,  J.  A  judgment,  after  ten  years  from  the  time  it  is 
docketed,  ceases  to  bind,  or  be  a  charge  upon  real  estate,  as 
against  purchasers  in  good  faith,  and  as  against  incumbrance* 
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sabsequent  to  such  judgment,  by  mortgage,  judgment,  decree, 
or  otherwise.  (2  JS.  ^.  359,  §  4.)  But  such  judgment,  after 
the  expiration  of  the  ten  years,  continues  a  lien  on  real  estate, 
as  against  the  defendant  in  the  judgment,  and  his  heirs,  and  as 
against  the  grantee  of  the  defendant  without  vahiable  oonsid* 
eration.  And  where  there  are  later  judgments  it  ranks,  in 
effect,  as  to  such,  as  a  junior  judgment  {Ex  parte  Peru  Iran 
Co.  7  Cawen,  540,  654.  2  PaigCj  54  5  Id.  493.)  And  the 
judgment,  after  ten  years,  ceases  to  be  a  lien  as  against  subse- 
quent purchasers  in  good  faith,  and  subsequent  incumbrances, 
although  the  purchaser  purchased,  and  the  subsequent  incum* 
brance  was  accepted,  with  full  knowledge  of  the  prior  judgment. 
(9  Wend.  157.    18  Id.  621.) 

The  right  of  dower  of  the  widow  of  Jacob  T.  Wager  attached 
on  his  real  estate  as  soon  as  there  was  a  concurrence  of  mar- 
riage  and  seisin.  Such  right  of  dower  was  not  affected  or  pre* 
judiced  by  any  subsequent  act  of  his,  or  by  any  judgment 
subsequently  recovered  against  him ;  but  it  was  subject  to  the 
prior  judgment  of  Eunice  Wager.  The  wife's  dower  is  liable 
to  be  defeated  by  every  subsisting  claim  or  incumbrance,  in  law 
or  equity,  existing  before  the  inception  of  the  title,  and  which 
would  have  defeated  the  husband's  seisin.  (4  Kent's  Com. 
50,  2d  ed.  I  R.  S.  742,  i  16.)  Before  assignment,  the  right 
of  dower  of  the  ,widow  of  Jacob  T.  Wager  was  a  right  resting 
in  action  only.  She  could  neither  convey  nor  assign  it.  Until 
assignment,  she  had  no  estate  in  the  land.  ( Gfreen  %  Putnam^ 
1  Barb.  Sup.  Court  Rep.  506.)  If  she  had  continued  the 
owner  of  the  portion  of  the  premises  allotted  to  her  for  ber  dower 
therein,  I  think  the  judgment  of  Eunice  Wager  would  have 
continued  a  lien,  as  against  her,  as  she  could  not  have  been  re- 
garded as  either  a  purchaser  or  an  incumbrancer,  within  the 
meaning  of  the  revised  statutes.  (2  R>  S.  359,  i  4.)  But  Mr. 
Bullard  sustains  a  different  character  from  that  of  the  widow. 
He,  by  virtue  of  his  mortgage  and  purchase  at  the  sale 
pnder  such  mortgage,  was  a  purchaser  in  good  faith  within 
the  meaning  of  the  revised  statutes,  and  Eunice  Wager's  judg-r 
ment,  therefore,  ceased  to  be  a  lien  as  against  him,  ten  years 
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having  elapsed  since  it  was  docketed.  The  plaintiff  also  being 
a  purchaser,  in  good  faith,  of  the  share  of  John  H.  Wager,  was 
entitled  to  hold  such  share  discharged  of  the  lien  of  the  judg- 
ment of  Eunice  Wager.  But  the  referee  has  reported  that  his 
share  is  subject  to  that  judgment.  And  as  he  has  not  excepted 
to  the  report,  the  report  is  final,  as  to  him,  and  cannot  now  be 
corrected.    (4  Poige^  441.) 

The  lien  of  the  judgment  of  Eunice  Wager  having  ceased, 
as  against  the  judgment  of  Moses  S.  Scott,  docketed  in  April, 
1844,  it  must  rank,  as  to  that,  as  a  junior  judgment.  A  decree 
must  be  entered  confirming  the  report  of  the  referee,  and  for  a 
sale  of  the  premises  in  question.  I  do  not  see  any  reason  for  a 
sale  of  the  premises  in  parcels.  The  premises  will  probably 
sell  better  if  sold  together.  The  decree  must  direct  that  out 
of  the  proceeds  of  the  sale,  the  expenses  of  the  sale,  and  the 
costs  of  all  the  parties  to  the  suit,  to  be  taxed,  be  first  paid ; 
secondly,  that  one  third  of  the  residue  be  paid  into  court  to  be 
invested  for  the  benefit  of  Mr.  BuUard,  the  interest  thereon  to 
be  paid  to  him  during  the  life  of  the  widow  of  Jacob  T.  Wager, 
unless  he  is  willing  to  accept,  in  lieu  of  such  widow's  dower 
estate  in  the  premises,  or  of  such  annual  interest  for  the  life  of 
such  widow,  a  gross  sum,  to  be  estimated  as  directed  in  the 
127th  rule.  In  which  case  such  gross  sum  is  to  be  paid  to  him. 
Thirdly,  that  out  of  the  residue  of  the  proceeds  of  the  sale,  the 
amount  reported  due  on  the  judgment  of  Moses  S.  Scott  be 
paid.  Fourthly,  that  out  of  tbe  balance  of  the  proceeds  the 
sum  of  $200  be  secured  by  a  mortgage  on  the  premises,  condi- 
tioned to  pay  Eunice  Wager  $15,12  annually  during  her  life ; 
or  be  paid  into  court  and  invested  in  permanent  securities,  so 
as  to  secure  to  her  the  payment  of  that  sum  annually.  And 
fifthly,  if  any  balance  remains,  that  the  same  be  distributed 
between  the  plaintiff  and  such  of  the  defendants  as  are  heirs 
at  law  of  Jacob  T.  Wager,  according  to  their  several  and  re- 
spective rights  in  the  premises;  and  that  the  $200  to  be 
invested  for  the  benefit  of  Eunice  Wager,  on  her  decease  be 
distributed  between  them,  in  like  manner. 
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McCOT  &  QUACKBNBOSS  VS.  ArTCHBB. 

The  mazim,  with  ngud  to  nlee  of  penonal  pro{leity,  ia  fides  tervanda ;  and  if  tham 

be  no  oTpren  contract  of  warranty,  general  roles  of  implicatbn  ahould  be  adopted, 

with  this  maxim  constantly  in  Tiew. 
A  wananty  of  title  should  only  be  implied  when  ^ooA  laith  reqiiiNi  it. 
The  posMMion  of  a  rendor  of  chattels  is  eqiuTalent  to  an  affirmation  of  title.    And 

in  sach  a  case  the  Tender  is  to  be  held  to  an  implied  warranty  of  title ;  though 

nothing  be  said  on  the  subject,  between  the  parties. 
But  if  the  property  sold  be,  at  the  time  of  the  sale,  in  the  possession  of  a  third  per^ 

son,  and  there  be  no  affirmation,  or  assertion,  of  ownership,  no  warranty  of  title 

will  be  implied. 
If,  however,  there  be  an  affirmation  of  title  where  the  vendor  is  not  in  possession, 

the  vendor  should  be  subjected  to  the  same  liability  as  if  he  had  the  possession  of 

the  property. 

Error  to  the  Albany  mayor's  court.  Artcher  sued  McCoy 
&,  Quackenboss  in  the  mayor's  court,  in  assumpsit,  to  re- 
cover for  a  breach  of  warranty  of  tide  to  a  promissory  note 
of  one  Josiah  Porter,  alleged  to  have  been  sold  by  McCoy  A 
Quackenboss  to  Artcher,  under  the  following  circumstances. 

On  the  7th  of  September,  1840,  McCoy  d&  Quackenboss,  who 
were  merchants  residing  at  Albany,  sold  to  James  Arnold,  who 
lived  in  Chautauque  county,  stoves  and  hollow  ware  to  the 
amount  of  $737,77,  and  took  Arnold's  notes  for  the  same ;  one 
payable  on  the  1st  of  January,  1841,  and  the  other  on  the  Ist 
of  April,  1841.  Arnold  had  a  contract  with  Bingham,  who 
was  in  the  tin  and  copper  business  at  Yienna,  Ontario  county, 
by  which  Arnold  was  to  furnish  stoves  for  Bingham  to  trim, 
with  proper  stove  furniture,  and  the  stoves  were  then  to  be  sold, 
and  the  profits  divided  between  Arnold  and  Bingham.  The 
stoves  were  aciiordingly  forwarded  to  Bingham.  But  about 
thai  time  Bingham  concluded  to  sell  out  his  stock ;  and  he  no- 
tified David  Hulburt,  who  was  the  brother-in-law  of  Arnold, 
mad  resided  at  Vienna,  that  the  stoves  had  arrived,  and  that  he 
eoiild  not  perform  the  contract  with  Arnold.    On  karain;  thess 
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&cts,  Arnold  wrote  to  Hulburt  enclosing  to  him  McCoy  60 
Q.uackenboss's  bill  for  the  stoves,  and  authorized  him  to  sell 
the  stoves  for  something  that  would  pay  the  debt  from  Arnold 
to  McCoy  &  Q^uackenboss.  Hulburt  accordingly  sold  the 
stoves  to  Joeiah  Porter,  of  Naples^  Ontario  county,  on  the  20th 
of  October,  1840,  and  took  his  note  for  $737,77,  payable  in  one 
year,  to  James  Arnold  or  bearer,  and  sent  the  note  to  ArnoUl. 
James  Arnold  went  to  Ohio,  and  in  the  winter  of  1841  enclosed 
the  Porter  note,  by  mail,  to  his  brother  William  W.  Arnold 
residing  at  Ballston,  with  directions  to  keep  it  till  his  (James 
Arnold's)  notes  were  about  coming  due,  and  then  to  send  it  to 
McCoy  &  Q^uackenboBS  in  exchange  for  his  note.  In  April 
following,  Hulburt  was  in  Albany;  when  an  interview  took 
place  between  him  and  McCoy,  in  the  presence  of  Artcher,  at 
which  Hulburt  informed  McCoy  of  the  facts  in  regard  to  the 
taking  of  the  Porter  note,  and  said  that  William  W.  Arnold 
had  the  note  for  McCoy  d&  Q^uackenboss.  But  McCoy  said 
that  he  had  no  confidence  in  the  statement ;  that  he  did  not 
believe  there  was  any  such  note  in  existence,  and  charged  Hul- 
burt with  having  sold  the  stoves  for  his  own  benefit ;  and 
threatened  him  with  a  prosecution.  Artcher,  however,  told 
McCoy  he  had  long  dealt  with  Hulburt,  and  believed  his  state- 
ment. Hulburt  proceeded  to  New- York,  and  the  next  day  an 
agreement  was  made  between  McCoy  and" Artcher,  by  which 
McCoy  d&  Q^uackenboss  sold  their  demand,  for  fifty  cents  on  a 
dollar,  and  took  Artcher's  note  for  $368,88,  payable  after  the 
Porter  note  fell  due. 

There  was  much  conflictiug  evidence,  at  the  trial,  as  to  what 
was  sold  by  McCoy  d&  Q^uackenboss  to  Artcher ;  the  former 
contending  that  it  was  only  their  notes  against  Arnold,  and  the 
latter  claiming  that  it  was  the  Porter  note.  The  weight  of  evi- 
dence showed  that  the  Arnold  notes  were  sold,  and  also  any 
further  security  McCoy  &  Q^^iackenboss  had  for  the  payment 
of  the  Arnold  debt ;  including,  of  course,  the  Porter  note  if  such 
a  note  had  been  taken  for  them.  It  appeared  that  at  the  time 
of  the  sale  the  Arnold  notes  were  delivered  by  McCoy  to  Artcher. 
A  few  days  after  that,  McCoy  &  Q^uackenboes  received  the 
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Porter  note,  in  a  letter  from  William  W.  Arnold,  and  delivered 
it  to  Artcher;  who  received  the  proceeds  when  it  fell  due. 
The  Arnold  notes  were  returned,  in  a  letter,  to  William  W. 
Arnold. 

In  the  winter  of  1841,  proceedings  were  instituted  against 
Arnold  as  an  absconding  debtor ;  and  the  first  publication  took 
place  early  in  February,  1841,  while  the  Porter  note  still  re- 
mained in  the  hands  of  William  W.  Arnold.  The  trustees 
appointed  under  these  proceedings,  in  1843,  sued  Artcher  for 
the  proceeds  of  the  Porter  note ;  claiming  that  it  belonged  to 
the  estate  of  James  Arnold,  at  the  time  of  the  first  publication 
under  the  statute,  and  recovered  ^885,34.  McCoy  &  Quack- 
enboss  ^ere  duly  notified  of  the  suit  against  Artcher,  and  were 
called  on  to  defend  it.  ^ 

When  the  plaintifi*  rested,  the  defendants'  counsel  asked  the 
court  to  nonsuit  the  plaintiff,  on  the  ground  that  no  warranty 
of  the  Porter  note  would  be  implied,  when  the  defendants  were 
out  of  possession,  and  had  never  seen  it,  and  did  not  believe  in 
its  existence.  The  court  denied  the  motion,  and  the  defendants 
excepted.  After  the  testimony  was  closed,  the  court  charged, 
among  other  things,  that  if  the  Porter  note  was  one  of  the 
things  sold  by  McCoy  &,  Quackenboss  to  Artcher,  then  they 
must  be  deemed,  in  law,  as  warranting  the  tide  to  that  note. 
To  which  the  defendants  also  excepted. 

The  defendants'  counsel  asked  the  court  to  charge,  1.  That 
if  the  Arnold  notes  were  the  subject  <rf  the  sale,  and  after  the 
sale  the  Porter  note  was  received  in  pajmient  of  the  Arnold 
notes,  no  warranty  of  the  title  of  the  Porter  note  could  be  im- 
plied. 2.  That  if  the  Porter  note  was  the  subject  of  the  sale, 
yet  if,  from  the  nature  and  circumstances  of  the  case,  the  jury 
should  believe  it  was  not  the  intention  of  McCoy  to  warrant  the 
title,  no  warranty  could  be  implied.  3.  That  if  the  Porter  note 
was  the  subject  of  the  sale,  yet  if  the  jury  should,  from  the  cir- 
cumstances, believe  that  it  was  not  the  understanding  of  the 
parties,  at  the  time,  that  McCoy  should  warrant  the  title,  no 
warranty  could  be  implied.  4.  That  if  the  Porter  note  was  the 
subject  of  the  sale,  yet  the  circumstances  proved,  if  the  jury 
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balieyed  the  testimony,  rebutted  the  pieeumption  of  aay  war*' 
ranty  of  the  title  which  might  otherwise  be  implied. 

The  court  refused  to  charge  as  requested,  on  eaeh  of  these 
propositions ;  and  the  defendants'  counsel  excepted.  The  jury 
gave  a  verdict  in  favor  of  ArtclMir  for  ^^7,29. 

HamiUan  Harris,  for  the  piaintifl^  in  error. 

John  Newland,  for  the  defendant  in  error. 

By  the  Caurt,  Parker,  J.  The  controlling  question,  pre- 
sented in  this  case,  is  whether  there  was  an  implied  warranty 
of  tide  on  the  sale  of  the  note,  from  McCoy  &  Quacktoboss  to 
Artcher.  McCloy  &;  Quackenboss  were  not,  at  the  time  of  the 
sale,  in  the  possession  of  the  note.  It  stiU  remained  in  the  pos- 
session of  Wm.  W.  Arnold,  the  agent  of  James  Arnold.  They 
did  not,  at  the  time,  believe  the  story  of  Hulburt,  that  such  a 
note  had  been  taken  for  them,  and  McCoy  so  stated,  repeatedly^ 
to  Artcher.  The  latter,  who  was  a  relative  of  Hulburt,  and 
better  acquainted  with  him,  believed  his  representations.  The 
Porter  note  was  no  doubt  included  in  the  sale  to  Artcher,  as 
was  found  by  the  jury  ;  but  it  was  not  the  only  sidqect  of  the 
sale.  McCoy  d&  Quackenboss  sold  to  Artcher  their  demand 
against  James  Arnold.  This  embraced  not  only  the  Jameer 
Arnold  notes,  which  were  delivered  to  Artcher  at  the  time  of 
the  sale,  but  also  the  Porter  rK)te,  if  it  should  turn  out  that  there 
was  any  such  note  for  McCoy  &  Quackenboss.  Artcher  would 
not  have  purchased,  unless  he  had  expected  to  get  the  Porter 
note,  for  he  knew  the  notes  of  James  Arnold  were  worthless ; 
and  McCoy  io  Quackenboss  would  not  have  sold  the  Porter 
note  for  half  its  face  if  they  had  been  certain  they  were  the 
owners  of  it,  or  would  receive  it«  For  it  seems  to  have  been 
understood  by  all  the  parties  that  Porter  waff  abundantly 
responsible. 

There  was  certainly  no  express  warranty,  or  affiurmstion,  of 
title ;  and  we  must  ascertain  whether,  under  all  the  ciroum- 
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fftanees  above  Btatad,  MicCoy  A  QnackenbosB  are  liable  oa  an 
inqilied  warranty. 

The  general  rule  is  well  settled,  and  is  unquestioned,  that  in 
the  sale  of  personal  property  there  is  an  impUed  warranty  of 
title.  But  it  is  cbumed,  on  the  part  of  the  plaintifis  in  error, 
that  such  rule  is  not  applicable  where  the  vendor  is  not  in  pos- 
sesacm  of  the  chattel  sold,  at  the  time  of  the  sale.  «Upon  this 
pomt  there  has  been  some  conflict  of  opinion ;  and  the  question 
not  having  been  judicially  settled,  in  this  state,  it  is  necessaiy 
to  give  it  a  careful  examination. 

The  rule  is  laid  down  in  2  Kenfs  Com.  478, 6th  ed.,  as  fol- 
lows :  *^  In  every  sale  of  a  chattel,  if  the  possession  be,  at  the 
time,  in  another,  and  there  be  no  covenant  or  warranty  of  title, 
the  rule  of  caveoU  emptor  applies,  and  the  party  buys  at  his 
peril.  But  if  the  seller  has  possession  of  the  article,  and  he  sells 
it  as  his  own,  and  not  as  agent  for  another,  and  for  a  fair  price, 
^  he  is  understood  to  warraQt  the  title."  The  same  distinction  is 
lecognized  in  Bowoiefa  Law  Diet.  2d  vol.  623,  (ed.  of  1843 ;) 
Smith's  Mer.  Law,  {Am.  ed.  of  1847,)  page  609,  note  ;  and  in 
a  well  reasoned  article  in  the  American  Jurist,  vol.  12,  page 
*  * '  f  312.  But  it  is  said  by  William  W.  Story,  in  his  Treatise  on 
the  Law  of  Contracts,  section  635,  ^<  A  warranty  of  title  will 
be  presumed,  whether  the  goods  sold  be,  at  the  time  of  the 
sale,  in  the  possession  of  the  vendor,  or  of  a  third  person,  un- 
less the  contrary  be  then  expressed."  The  same  doctrine  is 
substantially  repeatMl  in  the  same  author's  work  on  Sales, 
section  367. 

A  brief  examination  of  the  authorities,  and  the  reai^ons  upon 
which  they  rest,  will  be  necessary  to  enable  us  to  decide  by 
which  rule  we  are  to  be  governed.  In  RosweU  v.  Vaughanj 
{Cro.  Jac.  197,)  which  was  an  action  brought  to  recover  dam- 
ages for  a  &ikire  of  tide  to  the  tithes  of  the  vicarage  of  South 
Stoke,  at  the  time  of  the  sale  in  the  possession  of  anothw. 
Tanfleld,  chief  baron,  said,  ^^  But  here  he  had  not  any  posses- 
eion :  and  it  is  no  more  than  if  one  should  sell  lands  wherein 
another  is  in  possession,  or  a  boose  whereof  another  is  possessed, 
withoQl  eomnant  or  warranty  for  the  enjoyment,  it  is  at  the 
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peril  of  him  who  buys,  and  not  reason  he  should  have  an  action 
by  the  law,  when  he  did  not  promise  for  himsel£"  And  judg- 
ment,  upon  that  ground,  was  given  for  the  defendant  Crosse 
V.  Gardner  J  {Carth,  90,)  was  an  action  for  failure  of  title  to  a 
pair  of  oxen  sold  by  the  defendant  when  in  his  possession,  to 
the  plaintiff.  On  motion  in  arrest,  the  court  gave  judgment 
for  the  plaintiff  "  because  here  the  plaintiff  had  no  means  to 
know  to  whom  the  property  of  these  oxen  did  belong,  but  c»dy 
by  the  possession."  The  same  case  is  reported  in  1  Shower^ 
68,  but  not  so  fully  as  in  Carthew.  In  Medina  v.  Stougktmi^ 
(1  SaUc.  210,)  Holt,  Ch.  J.  said :  <<  Where  one  having  the  pos- 
session of  any  personal  chattel  sells  it,  the  hare  affirming  it  to 
be  his,  amounts  to  a  warranty,  and  an  action  lies  on  the  affirm* 
ation ;  for  his  having  possession  is  a  color  of  title,  and  perhaps 
no  other  color  of  title  can  be  made  out :  alxter  where  the  seller 
is  out  of  possession,  for  there  may  be  room  to  question  the  sel- 
ler's title,  and  caveat  emptor^  in  such  case,  to  have  either  an  ^ 
express  warranty  or  a  good  title."  But  in  the  report  of  this  case 
in  1  Lard  Raym,  693,  this  portion  of  the  opinion  of  Chief  Jus- 
tice Holt  is  omitted.  It  is  said  the  case  last  cited  is  overruled 
m  Pasley  v.  Freeman^  (3  T.  R.  67,)  where  BuUer,  J.  says,  "if  t *•• 
an  affirmation  at  the  time  of  the  sale  be  a  warranty,  I  cannot 
feel  a  distinction  between  the  vendor's  being  in  or  out  of  posses- 
sion. The  thing  is  bought  of  him  in  consequence  of  his  asser- 
tion ;  and  if  there  be  any  difference  it  seems  to  me  the  case  is 
strongest  against  the  vendor  when  he  is  out  of  possession,  be- 
cause then  the  vendor  has  nothing  but  the  warranty  to  rely 
upon."  There  is  nothing  in  this  case  sanctioning  the  doctrine 
that  where  the  chattel  sold  was  in  the  possession  of  a  third  per- 
son, an  action  for  a  breach  of  warranty  can  be  maintained  with- 
out an  affirmation  of  title.  On  the  contrary,  the  opinion  of 
Justice  Duller  places  the  liability  solely  on  the  ground  of  an 
affirmation  amounting  to  a  warranty.  If  it  thus  becomes  an 
express  warranty,  the  liability  of  the  vendor  would  not  be  ques- 
tioned. And  if  it  be  an  affirmation  of  title  only,  not  amounting 
to  a  warranty,  there  would  seem  good  reason  in  holding  that 
there  was  an  implied  warranty,  because  it  would  be  equival«it 
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to  the  affirmation  made  by  the  veador  by  the  fact  of  his  posses- 
sion. See  2  Kenfa  Com.  6th  ed.  477,  note  6.,  where  the  case 
of  Pasletf  V.  Freeman  is  commented  on,  and  shown  not  to  be 
inconsistent  with  the  rule  in  Kent,  as  above  quoted. 

In  Adamson  v.  Jarvis,  (12  Moore,  253,)  Best,  Ch.  J.,  after 
examining  the  cases,  says :  *'  These  cases  rest  on  the  principle 
that  if  a  man,  having  the  possession  of  property  which  gives 
him  the  character  of  ownery^HSSxms  that  he  is  owner  and  thereby 
induces  another  to  buy,  when  in  point  of  fiict  the  affirmant  is 
not  the  owner,  he  is  liable  to  an  action."  So  &r  as  the  courts 
in  this  country  have  examined  this  question,  the  authorities 
sustain  the  distinction  laid  down  by  Chancellor  Kent  In  Ooo- 
kin  V.  Qraham,  (5  Hump.  Rep.  480,)  the  supreme  court  of 
Tennessee  said  :  "  In  a  sale  of  personal  property  there  is  always 
an  implied  warranty  of  title,  unless  it  be  purchased  under  such 
circumstances  as  clearly  show  that  the  vendee  intended  to  risk 
the  title ;  as  if  the  vendor  be  not  in  possession,  but  the  same  be 
held  adversely  by  another.''  See  also  Andres  v.  Lee,  (1  Dev. 
4*  Bai.  318.)  So  in  Trigg  v.  Ferris,  (5  Humph.  343,)  Reeve, 
J.,  in  giving  the  opinion  of  the  court,  said,  '^  It  is  a  well  settled 
principle,  applicable  to  all  sales  of  chattels  in  the  possession  of 
ihe  vendor,  that  the  act  or  fact  of  sale  itself,  by  operation  of 
law,  implies  and  involves  a  warranty  of  title." 

The  cases  cited  by  Story  in  support  of  the  law  as  he  states 
it,  are  those  in  which  the  general  rule  is  reiterated  which  makes 
Ihe  vendor  of  a  chattel  liable  on  an  implied  warranty.  They 
are  Furnis  v.  lAecester,  {Cro.  Jac.  474 ;)  Defreeze  v.  TVumper, 
(1  John.  Rep.  274 ;)  Spratt  v.  Jeffrey,  (10  Bam.  ^  Cress.  249 ;) 
Robinson  v.  Anderton,  {Peake,  N.  P.  Rep.  d4 ;)  PetoY.  Blades, 
(6  Taunt.  Rep.  667;)  Coolidge  v.  Brigham,  (1  M^t.  Rep.  561 ;) 
Dorsey  v.  Jackman,  (1  Serg.  4*  Rawle,  42 ;)  Rew  v.  Barber, 
(3  Cowen's  Rep.  272 ;)  Herman  v.  Vemey,  (6  John.  Rep.  5 ;) 
Colcock  V.  Reid,  (3  Wend.  Rep.  513.)  And  this  is  said  in  those 
cases  without  stating  the  exception,  for  the  reason  that  no  fects 
warranting  an  exception  were  before  the  court.  But  I  think 
whenever  such  facts  have  occurred,  so  as  to  raise  the  question, 
the  courts  have  recognized  the  distinction  stated  in  Kent    And 
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I  find  no  case,  either  in  Great  Britain  or  in  this  country, 
taining  the  position  that  a  vendor,  who  makes  no  affirmatkMi 
or  representation  on  the  saie  of  a  chattel  in  the  possession  of  a 
third  person,  can  be  held  liable  for  a  failure  of  title,  on  an  im- 
plied warranty.  On  the  contrary,  when  any  reason  is  giTen 
for  the  rule,  the  possession  of  the  vendor  is,  even  in  the  cases 
cited  by  Story,  evidently  regarded  by  the  courts  as  the  foanda* 
tion  of  the  implied  warranty  of  title. 

In  CooUdge  v.  Brigham^  (1  Met.  651,)  Wilde,  J.,  after  sta- 
ting that  there  is  always  an  implied  warranty  of  title  in  a  sale 
of  chattels,  says,  "  This  rule  of  law  is  well  established,  and  does 
not  trench  unreasonably  upon  the  rule  of  the  common  law 
caveat  emptor.  The  possession  of  personal  property  is  prima 
iacie  evidence  of  title ;  and  in  many  cases  it  would  be  difficult, 
if  not  impossible,  before  the  sale,  to  discover  the  defect  of  title." 
The  elementary  writers  also  place  the  rule  on  the  same  ground. 
In  Fonb.  Eq.  {vol.  1,  p.  109,  note  k,)  it  is  said  "in  the  sale  of 
goods  the  law  implies  the  warranty  of  title :  for  the  purchaser 
cannot  have  better  evidence  of  title  to  goods  than  the  possessien 
^  the  vendor. ^^ 

I  think,  also,  the  doctrine  held  by  Chancellor  Kent  sustaina- 
ble upon  principle,  as  well  as  authority.  The  object  of  the  law 
is  to  carry  out  the  intention  of  the  parties.  The  maxim  with 
regard  to  sales,  is  fdes  servanda  ;  and  if  there  be  no  express 
contract  of  warranty,  general  rules  of  implication  should  be 
adopted  with  this  maxim  constantly  in  view.  A  warranty 
should  only  be  implied  when  good  faith  requires  it.  I  think  ii 
is  &ir  and  equitable  to  hold  that  the  possession  of  the  vendor  is 
equivalent  to  an  affirmation  of  title,  and  iliat  in  such  case  the 
voider  shall  be  held  to  an  implied  warranty  of  title,  though 
nothing  be  said  on  the  subject,  between  the  parties.  But  if  the 
property  sold  be,  at  the  time  of  the  sale,  in  the  possession  of  a 
third  person,  and  there  be  no  affirmation  or  assurance  of  own- 
ership)  no  warranty  of  title  should  be  implied#  If,  however, 
there  be  an  affirmation  of  title  where  the  vendor  is  not  in  pos- 
session, the  vendor  should  be  subjected  to  the  same  liahilily  as 
if  be  had  tlie  ponesiiott  of  the  property.    We  have  not,  on  tins 
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maijjtoif  adopted  ihe  crrii  law  rale  eoMot  i9endii&r;  bat  the 
rak  of  the  oommoa  law,  emveai  empt&r,  is  our  law.  {Moses  r. 
Mead,  1  Den.  366.  Hart  v.  Wright,  17  IV^encf.  867.  18  Id. 
449.)  I  am  therefore  of  the  opinion  that  the  court  below  erred 
in  refiudng  to  noasuit  the  plaintiff. 

But  there  are  other  questions  presented  in  this  case,  in  regard 
to  which  there  can  be  no  reasonable  difference  of  opinion. 
Whatever  may  be  the  arUtrary  rule  of  implication,  the  clearly 
expressed  understanding  of  the  parties  can  never  be  disregarded. 
The  presumption  of  law  that  implies  a  warranty  can  always 
be  rebutted  by  evidence  showing  that  none  was  intended.  If 
the  rule  laid  down  in  Story  were  the  correct  one,  it  would  not 
control  the  decision  of  this  cause ;  for  it  is  there  conceded  thai 
no  warranty  is  to  be  implied  if  "  the  contrary  be  expressed." 
Such  an  expression  may  be  made  as  well  by  the  acts  as  by  the 
li^guAge  of  the  parties.  The  intent  and  understanding  of  the 
parties  must  be  sought  from  all  the  circumstances  of  the  trans* 
action. 

In  Rodrigues  v.  Habersham,  (1  Spear^s  S,  C.  Rep.  314^)  it 
was  held  "  If  a  seller  expressly  refuse  to  warrant,  there  can  be 
no  pretence  for  raising  the  implied  warranty ;  but  what 
amounts  to  a  refusal  to  warrant  must  in  general  be  submitted 
to  a  jury."  In  Smith  v.  The  Bank  of  the  State  of  South 
Carolina,  {Rilej/*s  Ch.  Rep,  113,)  where  the  seller  strack  the 
clause  of  warranty  out  of  a  deed,  it  was  decided  in  the  court 
of  equity  that  there  was  no  implied  warranty.  The  language 
of  Gaston,  J.,  in  Andrews  v.  Lee,  (1  Dev,  4*  Rat.  Eq.  Ckis. 
321,)  seems  to  me  peculiarly  applicable  to  this  case.  <'  The 
price  shows  that  the  purchase  was  a  speculation ;  and  the 
giving  of  a  note  for  the  purchase  money,  without  dehvery 
of  the  property,  or  covenants  from  the  vendors  as  to  title, 
leaves  scarcely  room  to  doubt  but  that  he  bought  at  his  own 
hazard." 

In  addition  to  these,  there  are  other  circumstances  in  this  case 
tending  strongly,  if  not  conclusively,  to  show  that  Artcher 
purchased  the  Porter  note  at  his  own  risk.  Indeed  I  do  not 
see  how  there  could  be  any  reasonable  doubt  on  that  point 
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And  the  court  below  clearly  erred  in  reftudng  to  submit  it  to  the 
jury  to  say  what  was  the  actual  intention  and  underBtanding* 
of  the  parties. 

The  judgment  of  the  Albany  mayor's  court  must  therefore 
be  reversed,  with  costs,  and  a  venire  de  novo  must  issue. 


Same  Term.    Harris,  Watson,  and  Parker,  Justices. 

The  People,  ex  rel.  Dubois,  vs.  The  Board  op  Supervi- 
sors op  Ulster  County. 

The  7th  Mction  of  tbe  lat  article  of  the  oonstitatioii  of  1847,  preecrifaing  the  mode 
In  which  the  oompeneation  for  private  property  taken  for  any  pablie  use  ahall  he 
aicertained,  ia  not  repugnant  to  the  act  of  May  lOth,  1845,  "to  reduce  the  nnm- 
Met  of  town  officers."  Nor  is  that  act  abrogated  by  the  17th  section  of  the  Ist  ar- 
tiole  of  the  constitution. 

The  kmguage  of  the  7th  section  of  the  Ist  article  of  the  constitution  is  not  appheable 
to  cases  in  which  assessments  have  been  made,  and  from  which  assessments  i^ 
peals  were  pending  when  the  constitution  took  effect.  The  words  used  are  pros- 
pective, and  are  applicable  only  to  new  and  original  cases  of  assessments  occurring 
after  the  1st  of  January,  1847,  U  seems. 

The  section  of  the  constitution  which  provides  that  assessments  shall  be  made  by  a 
jury,  or  by  commissioners,  as  shall  be  prescribed  by  laWj  contemplates  some  act  of 
legislation  on  the  subject ;  and  until  that  has  taken  place,  no  damages  can  be  as- 
sessed in  pursuance  of  the  constitutional  provision. 

Aecordingly  Held  that  county  judges,  appointed  in  November,  1846,  by  the  board 
of  supervisors,  to  assess  the  damages  sustained  by  the  owner  of  land  taken  for  a 
highway,  had  power,  in  March,  1847,  to  act  under  that  appointment ;  and  that 
an  assessment  made  by  them  was  legal  and  binding  upon  the  parties.  And  that 
for  the  refusal  of  the  board  of  supervisors  to  cause  the  damages  thus  assessed,  to 
be  levied  and  collected,  a  mandamus  would  lie,  on  the  relation  of  the  owner  of 
the  land. 

This  was  a  demurrer  to  a  return  to  an  alternative  manda- 
mus directed  to  the  board  of  supervisors  of  Ulster  county. 
The  facts  are  sufficiently  stated  in  tbe  opinion  of  the  court. 
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James  O.  Linderman^  for  the  relator. 
M.  SchoanmakeTj  for  the  defendaDts. 

By  the  Court,  Parker,  J.  In  May,  1846,  the  commissioner 
of  highways  of  the  first  class  of  the  town  of  New  Paltz,  in  the 
county  of  Ulster,  together  with  two  assessors  of  the  same  town, 
proceeded,  under  the  5th  section  of  the  act  entitled  <'  as  act  to 
reduce  the  number  of  town  officers,"  &;c.  passed  May  10th, 
1845,  to  assess  the  damages  the  relator  had  sustained  by  reason 
of  the  laying  out  of  a  highway  through  his  land  in  said  town. 
The  relator,  conceiving  himself  aggrieved  by  said  assessment, 
procured  the  summoning  of  a  jury  to  review  such  assessment, 
under  the  6th  section  of  the  said  act.  And  the  jury  found,  by 
their  verdict,  that  no  damages  had  been  sustained  by  the  rela- 
tor. The  relator,  being  dissatisfied  with  that  verdict,  applied 
to  the  board  of  supervisors  of  said  county  for  relief.  The  as- 
sessment was  thereupon,  on  the  11th  of  November,  1846,  re- 
ferred, by  the  board  of  supervisors,  for  re-consideration,  to  three 
of  the  county  judges  of  said  county.  The  judges  met  on  the 
10th  of  December,  1846,  and  viewed  the  premises,  and  then 
adjourned  till  the  15th  of  January,  1847,  when  they  proceeded 
lo  a  further  hearing  of  the  matter ;  and  on  the  10th  of  March, 
1847,  they  made  their  certificate  that  they  had  assessed  the 
damages  sustained  by  the  relator  at  $84,50.  In  November, 
1847,  at  the  annual  meeting  of  the  l>oard  of  supervisors,  the 
relator  applied  to  have  the  supervisors  cause  the  amount  of  his 
damages  to  be  levied  and  collected.  But  the  board  refused,  on 
the  ground  that  the  proceedings  before  the  county  judges,  after 
the  1st  of  January,  1847,  were  void,  the  act  under  which  they 
were  appointed  having  been  abrogated  by  the  provisions  of  the 
new  constitution.  These  facts  appearing  by  the  return  to  an 
alternative  mandamus,  the  relator  demurred,  and  the  question 
of  law  is  thus  presented  to  this  court. 

The  new  constitution  provides,  {art  1,  §  7,)  as  follows: 
"  When  private  property  shall  be  taken  for  any  public  use,  the 
compensation  to  be  made  therefor,  when  such  compensation  is 
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not  made  by  the  state,  shall  be  ascertained  by  a  jury,  or  by  not 
less  than  three  commissioners  appointed  by  a  court  of  recoid 
as  shall  be  prescribed  by  law."  It  is  claimed  by  Iha  oounsd 
for  the  defendants,  that  this  provision  is  repugnant  lo  the  act 
of  1846,  inasmuch  as  it  provides  a  different  mode  of  ascertain- 
ing the  compensation.  This  provision  does  not  specifically  ab- 
rogate the  act  of  1846 ;  and  if  it  does  in  effect,  it  must  be  becaoBO 
the  whole  provision,  taken  together,  is  inconsistent  with  the  act 
in  question.    This  is  the  point,  theiefore,  first  to  be  examined. 

I  think  it  may  well  be  doubted  whether  the  language  of  the 
constitution  above  quoted  is  applicable  to  cases  in  which  assess* 
ments  have  been  made,  and  from  which  assessments  appeals 
were  pending,  when  the  new  constitution  took  efiect  The 
words  used  are  prospective,  and  appear  to  be  api^icable  only  to 
new  and  original  cases  of  assessments  occurring  after  the  let 
of  January,  1847. 

Besides,  the  constitution  provides  that  assessments  shall  be 
made  by  a  jury  or  by  commissioners  <is  shall  be  prescribed  by 
law  ;  and  until  there  is  some  legislation  on  the  subject,  no  dam* 
ages  could  be  assessed,  unless  under  the  existing  statute.  Can 
it  be  said  this  provision  becomes  repugnant  to  the  act  of  1846 
before  the  l^islature  shall  have  prescribed  how  assessments 
shall  be  made,  and  whether  by  a  jury  or  by  three  commis* 
sioners?  Without  legislation  the  provision  of  the  constitution 
could  not  be  enforced ;  and  it  must  therefore  remain  nugatory 
until  the  legislature  discbarge  the  duty  imposed  on  them,  and 
say  by  whom,  and  in  what  manner,  a  jury  may  be  summoned, 
or  commissioners  appointed. 

In  deciding  upon  the  effect  of  this  provision  of  the  constitu* 
tion,  we  are  not  without  authority.  I  think  the  case  of  Cfraves 
V.  Siaughton^  (16  Peters,  449,)  is  in  point  That  was  an  ac* 
tion  brought  on  a  promissory  note  given  in  the  state  of  Missie- 
sippi,  for  the  purchase  of  slaves  in  that  state.  The  slaves  had 
been  imported  in  1836  and  1836,  as  merchandise,  for  sale,  into 
Mississippi,  by  a  non-resident  of  that  state.  By  the  constitution 
of  Mississippi,  adopted  in  1832,  it  was  provided  that  <^  the  in- 
troduction of  slaves  into  this  state,  as  merchandise,  or  for  sale^ 
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ah»Il  be  prohibited  after  the  Ist  day  of  May,  1833 ;"  with  an 
exception  as  to  such  as  might  be  iDtroduced  by  actual  settlers, 
previous  to  the  year  1845.  No  law  on  the  subject  of  the  pro- 
hibition was  passed  till  1837.  The  parties  to  the  note  contend- 
ed that  the  contract  was  void,  asserting  that  it  was  made  in 
violation  of  the  provision  of  the  constitution,  which,  it  was  in- 
ttsted,  vms  operative  after  May  1,  1833,  without  legislative 
enactment  to  carry  the  same  into  effect  But  the  supreme 
court  of  the  United  States  held  otherwise.  And  Thompson,  J., 
in  giving  the  opinion  of  the  majority  of  the  court,  after  quoting 
the  above  extract  from  the  constitution,  said,  ''  This  bbviously 
points  to  something  more  to  be  dooe,  and  looks  to  some  future 
time,  not  only  for  its  fulfilment,  but  for  the  means  by  which  it 
was  to  be  accomplished.  Under  the  constitution  of  1817  it  is 
declared  thbt  the  legislature  shall  have  power  to  prevent  slaves 
being  brought  into  the  state  as  merchandise.  The  time  and 
manner  in  which  this  was  to  be  done  was  left  to  the  discretion 
o(  the  legislature.  And  by  the  constitution  of  1832,  it  was  no 
longer  left  a  matter  of  discretion,  when  the  prohibition  is  to 
take  effect ;  but  the  1st  day  of  May,  1833,  is  fixed  as  the  time. 
But  there  is  nothing  in  this  provision  which  looks  like  with- 
drawing the  whole  subject  from  the  action  of  the  legislature. 
On  the  contrary,  there  is  every  reason  to  believe,  from  the  mere 
naked  prohibition,  that  it  looked  to  legislative  enactments  to 
carry  it  into  ftill  operation.  And  indeed  this  is  indispensable. 
There  are  no  formalities  or  sanctions  provided  in  the  consti- 
tution for  its  due  and  effectual  execution."  The  judgment 
of  the  circuit  court  in  favw  of  the  plaintiffs  was  affii'med.  The 
same  question  was  again  presented  to  the  supreme  court  of  the 
United  States  in  Rowan  and  others  v.  Runnels,  as  reported  in 
(  Hwoard^s  U.  &  Rep.  134,  and  the  same  construction  was 
again  given  to  that  provision  of  the  constitution. 

The  case  we  are  now  considering  is  much  stronger  for  the 
relator.  Here  the  intention  of  the  framers  of  the  constitution 
to  call  for  legislative  action,  is  not  left  to  implication,  and  ad- 
mits of  no  doubt.  The  language  employed  is  "  as  shall  be 
prescribed  by  law."    There  had  been  no  legislation  under 
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provision,  at  the  time  of  the  hearing  before  the  judges  of  the 
county  court,  and  I  think  their  act  was  legal  and  binding  upon 
the  parties. 

If  I  am  correct  in  the  conclusion  at  which  I  have  arrived, 
that  the  act  of  1846  is  not  repugnant  to  the  seventh  section  of 
the  first  article  of  the  constitution,  then  it  follows  that  the  act 
of  1845  is  not  abrogated  by  the  17th  section  of  the  let  article^ 
which  declares  that  all  acts  of  the  legislature  repi]^ant  to  the 
constitution  are  thereby  abrogated.  On  the  contrary,  the  relator 
is  left  to  the  full  benefit  of  that  portion  of  the  17th  section, 
which  provides  thai  "  such  acts  of  the  legislature  of  this  state 
as  are  now  in  force,  shall  be  and  continue  the  law  of  this  states 
subject  to  such  alterations  as  the  legislature  shall  make,  con- 
cerning the  same." 

*  The  construction  I  have  given  to  the  7th  section  of  the  first 
article  of  the  new  constitution,  is  thus  not  only  sustained  by 
authority,  and  is  indispensable  to  prevent  a  failure  of  justice, 
but  is  also,  I  think,  in  accordance  with  the  general  spirit  and 
object  of  the  constitution,  as  evinced  by  other  parts  of  that  in- 
strument. By  the  8th  section  of  article  14  of  the  constitution, 
the  office  of  county  judge  was  declared  not  to  be  abolished  till 
the  1st  of  July,  1847 ;  and  by  the  11th  section  of  the  same  ar- 
ticle, all  judicial  officers  in  office  when  the  constitution  took 
efi*ect,  were  to  continue  to  receive  such  fees  and  perquisites  as 
were  then  authorized  by  law,  until  the  1st  of  July,  1847.  The 
three  county  judges  had  therefore  full  power  ta  act  under  the 
appointment  of  the  board  of  supervisors,  in  March,  1847,  and 
to  receive  the  compensation  provided  by  law. 

I  think,  therefore,  the  board  of  supervisors  erred  in  refasing 
to  audit  the  claim  of  the  relator.  His  remedy  was  by  manda- 
mus. ( The  People  v.  Supervisors  of  Columbia^  10  Wend* 
363.  Moulton  v.  Mayor  of  New-  York,  Id.  393.  Johnson  ▼. 
Supervisors  of  Herkimer^  19  John,  Rep.  272.  Parish  v.  Su- 
pervisors of  Si.  Iiowrence^  6  Cowen^  292.) 

There  must  be  judgment  for  the  plaintiff,  on  the  demurrer, 
with  costs. 
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Cook  vs.  Stilson. 

In  in  actioii  to  npoover  tlw  tmotint  of  an  attorney's  lull,  which  haa  Wn  taxed  ex 
paitOi  and  without  any  copy  thereof,  or  notice  of  taxation,  having  been  aerred 
upon  the  defendant,  euch  bill  ia  not  ooncliuiye  evidence  of  the  aervicea  or  dia- 
buraementa  charged,  or  of  the  amount  as  taxed,  as  against  the  defendant. 

This  was  an  action  of  assumpsit  brought  to  recover  the 
amount  of  an  attorney's  bill.  The  case  was  tried  at  the  Otsego 
circuit  on  the.  15th  day  of  April,  1845,  and  the  plaintiff  obtained 
a  verdict  for  $72,36.  On  the  trial  of  the  cause,  the  plaintiff's 
attorney  produced  a  taxed  bill  of  costs  in  the  common  pleas  of 
Otsego  county,  in  a  suit  entitled  Dapiel  Stilson,  appellee,  v. 
Charles  Spoor,  impleaded  with  Harvey  Baker,  and  offered  the 
same  in  evidence  as  evidence  of  the  services  aqd  disbursements 
as  therein  charged,  and  the  amount  of  the  items  as  taxed. 
The  plaintiff's  counsel  admitted  the  bill  was  taxed  ex  parte, 
and  that  no  copy  of  it,  or  notice  of  taxation,  had  been  served 
on  the  defendant,  or  any  one.  This  was  after  the  plaintiff  had 
proved  his  retainer  to  conduct  the  suit.  The  defendant's  coun- 
sel objected  to  the  bill,  on  the  ground  that  it  having  been  taxed 
ex  parte,  and  without  service  of  a  copy  or  notice,  it  was  not  ev- 
idence of  the  services  or  disbursements  charged,  or  of  the  amount 
as  taxed ;  and  he  was  proceeding  to  point  out  errors^  and  to  raise 
specific  objections  to  the  bill  as  taxed,  when  the  plaintiff's  counsel 
objected  to  this  course,  and  insisted  that  the  taxed  bill  was  con- 
clusive as  to  items  and  amounts,  and  could  not  be  controverted 
or  questioned  on  the  trial.  And  his  honor  the  circuit  judge  so 
ruled,  and  decided  that  the  taxed  bill  was  conclusive,  and  could 
not  be  controverted  on  the  trial,  and  that  it  was  unnecessary 
for  counsel  to  point  out  or  make  specific  objections  to  it,  and 
declined  hearing  them,  saying  that  the  objections  already  made 
would  raise  the  question  as  to  the  right  to  go  into  an  examina- 
tion of  the  items  op  the  trial.     And  that  the  defendant  should 
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have  moved  the  court,  in  due  season,  for  a  regular  taxation ;  or 
when  he  found  the  bill  had  been  taxed  ex  parte,  he  should  have 
moved  for  a  re-taxation,  staying  the  plain tifTs  proceedings  in 
the  mean  time.  The  bill  was  then  given  in  evidence  as  taxed 
at  $58,63,  and  the  defendant's  counsel  excepted. 

-By  the  Court,  Mason,  J.  By  the  statute  of  George  2,  chap- 
ter 23,  section  23,  "  no  attorney  or  solicitor  could  commence  or 
maintain  any  suit  for  the  recovery  of  fees,  charges  or  disburse- 
ments at  law  or  in  equity,  until  the  expiration  of  one  month  or 
more  after  he  had  delivered  to  the  party  or  parties  to  be  charged 
therewith,  or  left  for  the  party  or  parties  at  his  or  their  dwell- 
ing or  last  place  of  abode,  a  bill  of  such  fees,  chargf^s,  or  dis- 
bursements subscribed  with  his  proper  hand."  And  the  following 
is  a  statute  of  this  state  that  was  a  long  time  in  force :  "  No 
attornjey,  solicitor,  sheriff  or  coroner,  shall  commence  any  aciioa 
for  the  recovery  of  any  fees  or  charges,  until  eight  days  after  he 
shall  deliver  to  the  party  charged  therewith,  or  have  left  for  bim 
at  his  dwelling  house  or  last  place  of  abode,  a  bill  of  such  fees  and 
charges,  written  in  a  common  legible  hand,  in  the  English 
tongue,  except  law  terms  and  the  names  of  writs,  and  in  words 
at  length,  except  times  and  sums  and  such  abbreviations  as  are 
commonly  used  in  the  English  language,  subscribed  with  the 
proper  hand-writing  of  such  attorney,  solicitor,  sheriff  or  coroner.'* 
(1  R.  L.  417,  §  9.)  It  was  held  under  the  English  statute  of 
George  the  second,  supra,  that  it  was  not  permitted  to  a  defen- 
dant, sued  for  an  attorney's  bill,  which  .had  been  served  accord- 
ing to  the  statute,  to  contest  the  items  on  the  trial.  And  the 
reason  assigned  by  the  court  was,  that  if  the  defendant  was  dis* 
satisfied  with  the  bill,  he  could  procure  it  to  be  taxed  at  a  sea- 
sonable time.  (1  Doug.  198.  2  £.  ^  P.  237.)  And  the  same 
doctrine  was  held  in  the  case  of  Scott  4*  Wigram  v.  Elmen- 
dorf,  (12  John.  Rep,  315,)  under  our  statute  above  cited.  But 
it  does  not  appear  that  there  was  any  claim  made  on  the  trial 
of  that  cause  of  a  right  to  contest  the  particular  items  of  the 
bill,  but  the  objection  went  beyond  the  items,  and  attacked  the 
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principle  upon  which  the  bill  was  taxed.    And  the  court  held 
the  defendant  had  a  right  to  do  that. 

The  only  other  case  that  I  have  been  able  to  find  that  would 
seem  to  favor  the  plaintiff's  views,  is  the  case  of  Glectsan  4* 
Viele  V.  Clarke^  (9  Cowev!s  Rep.  57,)  which  was  an  action  of 
assumpsit  brought  to  recover  an  attorney's  bill  of  costs  for  pros- 
ecuting two  suits  for  the  defendants.  Upon  the  trial  of  the 
cause  the  taxed  bills  were  introduced,  though  objected  to,  and 
it  was  objected  that  notice  of  taxation,  and  copies  of  the  bills, 
should  have  been  served ;  but  this  objection  was  overruled  by 
the  judge,  and  this  court,  in  reviewing  the  case,  held  his  decis- 
ion to  be  correct.  The  only  reason  assigned  by  the  court  in 
the  opinion  is  that  "  there  is  now  no  statute  requiring  the  ser- 
vice of  a  copy  of  the  bill."  I  should  remark,  in  relation  to  this 
case,  that  the  learned  chief  justice  who  gives  the  opinion,  does 
not  say  what  was  the  ground  of  objection  to  the  bill,  and  it  does 
not  appear  in  the  case.  There  was  no  offer  made  by  the  defen- 
dant to  contest  the  correctness  of  the  bill  by  going  into  the  items 
of  it,  and,  in  ^ort,  it  does  not  appear  whether  the  court  held 
the  taxation  to  be  conclusive,  or  only  prima  facie  evidence. 
There  is  nothing  in  the  report  of  the  case,  to  say  the  least,  that 
would  go  to  show  that  the  court  held  the  taxation  conclusive. 
The  objections  all  seem  to  have  been  made  to  the  admissibility 
of  the  bill  at  all,  and  not  to  the  effect  of  the  taxation  as  evi- 
dence, when  admitted.  And  I  should  remark,  in  relation  to 
the  decision  in  Scott  4*  Wigram  v.  Elmendorf,  as  well  as  to 
the  decisions  under  the  English  statute,  that  they  were  made 
when  different  reasons  existed  for  the  rule  from  what  exist  now. 
Both  in  England  and  in  this  country,  when  those  decisions  were 
made,  the  attorney  was  required  to  deliver  a  copy  of  the  items 
of  bis  bill  so  many  days  before  he  could  commence  a  suit  for 
their  recovery,  to  be  signed  by  the  attorney  himself;  and  it 
might,  under  such  circumstances,  with  great  propriety,  be  held 
that  as  the  client  had  the  bill  before  him  for  examination,  and 
for  a  sufiScient  length  of  time,  if  he  were  dissatisfied  with  it, 
and  meant  to  contest  the  items  of  the  bill,  he  should  do  it 
before  a  taxing  officer,  and  not  trouble  the  court  with  an  exam- 
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ination  into  the  items  of  the  bill  upon  the  trial.  This  would 
not  be  depriving  the  defendant  of  the  right,  or  even  the  full  op- 
portunity, to  contest  the  correctness  of  the  items  of  the  bill.  It 
only  confines  the  defendant  to  a  particular  forum  in  which  to  do 
it.  But  none  of  these  reasons  apply  under  the  present  practice, 
since  the  repeal  of  the  statute  requiring  the  attorney  to  deliver 
a  copy  of  the  bill  before  the  commencement  of  his  suit.  The 
party  under  the  present  practice  perhaps  never  sees  the  items 
of  the  bill  until  after  he  is  sued,  and  the  bill  is  introduced  in 
evidence  upon  the  trial  of  the  cause ;  and  I  have  not  been  able 
to  discover  any  principle  or  reason  upon  which,  Under  the  pre- 
sent practice,  we  can  hold  an  ex  parte  taxation  conclusive  upon 
a  party  who  had  no  notice  of  the  taxation,  and  who  did  not 
appear.  In  the  case  of  The  Supervisors  of  Onondciga  County 
V.  BriggSj  (2  Hill  135,  and  2  DeniOj  26,)  the  court  held  a  taxa- 
tion of  a  bill,  upon  due  and  proper  notice,  conclusive  upon  the 
parties.  The  reason  assigned  in  the  case  is,  that  the  taxation 
is  a  judicial  act,  and  binding  as  such  upon  the  parties,  and  con- 
sequently conclusive.  This  is  undoubtedly  coiffeci  where  the 
judicial  officer  gets  jurisdiction  over  the  parties,  as  well  as  the 
subject  matter,  by  the  service  of  the  requisite  notice  of  the  time 
and  place  of  the  taxation ;  but  I  am  not  able  to  discover  any  prin- 
ciple upon  which  Buch  an  act  can  be  held  to  be  conclusive  upon 
a  party  who  has  never  had  any  notice  of  the  proceeding.  To 
hold  an  ex  parte  taxation  conclusive  upon  the  party  who  had 
no  notice  of  the  taxation,  would  be  violating  every  principle  of 
justice,  disregarding  the  reasons  even  upon  which  the^  English 
courts  held  otherwise,  and  it  would,  in  my  opinion,  be  but  little 
different  from  saying  to  a  defendant,  when  sued  for  an  attorney's 
bill,  you  shall  not  have  your  day  in  court  to  contest  the  cor- 
rectness of  the  bill. 

It  is  unnecessary  to  discuss  the  other  question  raised  upon 
the  trial ;  as  there  must  be  a  new  trial  for  the  reasons  above 
stated,  coets  to  abide  the  event. 
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GoRWiN  and  others  vs.  Merritt.  70K  ^ 

The  •uiMgate's  octart  if  a  eraatara  of  the  etatate*  And  being  a  coart  ef  inMor  and 
limited  jniiadietion,  those  claiming  under  its  deeroe  must  ahow  affirmatively  that 
the  snnpgate  had  authority  to  make  such  decree,  and  that  the  facta  upon  which 
he  acted  gave  him  juriBdiction. 

Every  statute  authority  in  derogation  of  the  common  law,  to  divest  the  title  of  one 
person  and  trahsfer  it  to  another,  mast  be  strictly  parsoed,  or  the  title  will  not  paaa. 

When  lands  are  to  be  taken  under  a  statute  authority  in  derogation  of  the  common 
law,  every  reqtiisite  of  the  statute  having  the  semblance  of  benefit  to  the  owner, 
must  be  strictly  complied  with. 

Upon  an  application,  by  ekecutors  or  administrators,  to  a  surrogate,  for  an  order 
directing  the  teal  estate  of  a  decedent  to  be  sold  for  the  payment  of  debts,  they 
<«e  required  to  deliver  to  the  surrogate  a  just  and  true  account  of  the  personal 
estate^  and  debts  of  the  decedent.  This  is  absolutely  necessary,  to  confer  upon  the 
sunogate  jurisdiction  to  make  an  order  for  publication. 

It  is  also  necessary,  upon  an  application  of  that  nature,  that  the  order  made  by  the 
surrogate  requiring  all  persons  interested  in  the  real  estate  to  appear  and  show 
cause  against  the  order  for  the  sale  thereof  should  be  duly  published.  This  is  ne- 
cessary to  give  the  surrogate  jurisdiction  to  make  the  order  of  sale.  And  if  such 
publication  is  not  made,  the  entire  proceedings  before  the  surrogate  are  coram  non 
judice. 

<6uch  notice  to  appear  is  in  the  nature  of  first  process,  to  summon  the  parties ;  and  is 
indispensable  to  Enable  the  surrogate  to  get  jurisdiction  of  the  persons  of  the  par- 
ties interested  in  the  proceedings. 

The  usual  presumption,  that  a  public  officer  has  done  his  duty,  cannot  prevail  when 
it  is  resorted  to  for  the  purpose  of  making  out  a  vital  jurisdictional  fact 

If,  upon  an  application,  by  executors,  to  a  surrogate  for  an  order  to  sell  the  real  estate 
of  their  testator  to  pay  debts,  no  guardians  are  appointed  for  the  infant  heirs  of  the 
testator,  the  surrogate  will  not  obtain  jurisdiction  as  to  them,  and  his  proceedings 
will  be  void,  so  far  as  tlicy  are  concerned. 

A  surrogate  has  no  power  to  order  the  sale  of  the  real  entate  of  a  decedent,  to  pay 
debts,  until  the  executors  have  applied  all  the  personal  estate  to  that  t>bject 

Where  the  personal  property  of  a  testator  has  been  exhausted  by  the  ezecuton  in 
the  payment  of  specific  legacies,  whether  the  executors  can  apply  to  the  surrogate 
for  an  order  to  sell  the  leal  estate  of  the  testator  for  the  payment  of  his  debts  1 
Qiutre, 

This  was  an  action  of  ejectmeot,  tried  at  the  Tompkins 
circuit,  in  February,  1845,  before  the  Hon.  Robert  Monell, 
one  of  the  circuit  judges.  The  suit  was  brought  to  recover 
fiDur  equal  undivided  fifth  parts  of  twenty-one  acres  of  land. 
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being  part  of  lot  61  in  the  town  of  Lansing,  in  the  county  of 
Tompkins,  whereof  Barnabas  Corwin,  the  grandfather  of  the 
plaintiffs,  died  seised,  in  July,  1826.  The  plaintiffs,  when  they 
rested  their  case,  showed  a  valid  title  to  the  premises  in  ques- 
tion, by  devise  from  the  said  Barnabas  Corwin.  The  defence 
set  up  was  a  deed  of  the  premises  under  a  sale  by  virtue  of  a 
surrogate's  .order,  made  on  the  17th  day  of  April,  1827,  by 
Miles  Finch,  then  surrogate  of  the  county  of  Tompkins,  which 
deed  bore  date  June  12th,  1827,  and  was  executed  by  the  ex- 
ecutors of  the  last  will  and  testament  of  the  said  Barnabas 
Corwin,  to  one  Abraham  Corwin,  under  whom  the  defendant 
held  by  a  contract  of  purchase.  The  plaintiffs  in  this  suit 
were  all  infants  at  the  time  of  the  proceedings  before  the  surro- 
gate. A  verdict  was  taken  for  the  plaintiffs  at  the  circuit,  sub- 
ject to  the  opinion  of  this  court,  on  a  case  to  be  made  by  the 
plaintiffs.  Various  objections  were  taken  to  the  proceedings 
before  the.surrogate,  and  it  was  claimed  by  the  plaintiffs  that 
the  said  proceedings  were  void,  for  reasons  which  will  suffix 
ciently  appear  in  the  opinion  of  the  court. 

Lave  4*  Freer,  for  the  plaintiff. 

Johnson  ^  Schuyler;  for  the  defetidants. 

.  By  the  Court,  Mason,  J.  It  is  true,  in  the  action  of  eject- 
ment the  plaintiff  must  recover  on  the  strength  of  his  own  title, 
Md  not  upon  the  weakness  of  his  adversary's  title.  In  the 
present  case,  however,  all  these  parties  claim  title  from  the 
same  common  source,  Barnabas  Corwin,-  deceased,  and  there 
is  no  question  as  to  the  plaintiffs'  title  and  right  to  recover,  un- 
less their  title  was  divested  by  the  proceedings  before  the  sur- 
rogate, on  the  application  of  the  executors  to  sell  this  real  estate 
to  pay  the  debts  of  the  said  Barnabas  Corwin.  If  those  pro- 
ceedings are  valid,  and  can  be  maintained,  upon  the  proof 
in  the  case,  then  the  plaintiffs  are  not  entitled  to  recover,  and 
the  judgment  should  be  for  the  defendants.  The  plaintiffs 
made  a  perfect  title  to  the  premises,  and  when  they  rested  their 
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case,  were  entitled  to  recover.    As  the  defendants  claimed  that 
the  plaintiffs'  title  was  divested  by  the  proceedings  had  before 
the  surrogate's  court,  he  was  required  to  show  affirmatively 
that  the  surrogate  had  jurisdiction  as  well  of  the  subject  matter 
as  of  the  persons  to  be  affected  by  the  sale  under  the  proceed- 
ings.   The  surrogate's  court  is  a  creature  of  the  statute ;  and 
being  a  court  of  inferior  and  limited  jurisdiction,  those  claiming 
under  its  decree  must  show  affirmatively  that  the  surrogate 
had  authority  to  make  the  decree,  and  that  the  facts  upon 
which  he  acted  gave  him  jurisdiction.    (Dakin  v.  Hudson,  6 
Cowen,  221.     Bloom  arid  others  v.  BuPdick,  V  Hill,  130. 
Thatcher  v.  Rowell,  6  Wheat,  119.     Cornell  and  others  v. 
Barnes,  7  Hill,  35,  and  note  e.     The  People  v.  Koeber,  Id. 
40.     Sharp  and  others  v.  Spier,  4  /d.  76.)    It  is  a  familiar 
principle  that  every  statute   authority,  in  derogation  of  the 
common  law,  to  divest  the  title  of  one  person  and  transfer  it  to 
another,  must  be  strictly  pursued,  or  the  title  will  not  pass. 
{Sharp  V.  Spier,  4  Hill,  76.     Atkins  v.  Kinnan,  20  Wend.  241. 
Sherwood  v.  Reade,  7  Hill,  434.    Bloom  v.  Bur  dick,  1  Id.  1 30.) 
And  it  has  been  well  said,  that  '<  when  lands  are  to  be  taken 
under  a  statute  authority  in  derogation  of  the  eoromen 
every  requisite  of  the  statute  having  the  semblance  of  btfn^tA'V  Ali^ 
to  the  owner,  must  be  strictly  complied  with."    {Sharp 
sofi,  4  Hill,  99.)    The  following  cases  are  referred  to 
taining  this  general  doctrine.     (  Williams  v.  Peyton,  4 
77.     Hubly  v.  Keysei^,  2  Pen,  4*  Watts,  501.     Jack; 
Esty,  7  Wend,  148.     Sharp  v.  Spier,  4  Hill,  76.     Jackst 
Shepard,  7  Cowen,  88.     Atkins  v.  Kinnan,  20  Wend,  241 
Denning  v.  Smith,  3  John.  Ch.  Rep.  332,  344.)    The  statute 
under  which  these  proceedings  before  the  surrogate  were  had, 
will  be  found  in  1  Rev,  Laws  of  1813,  p,  450,  &c.     The  23d 
section  of  the  statute,  at  page  450,  provides,  "  that  when  any 
executor  or  administrator,  whose  testator  or  intestate  shall  have 
died  seised  of  any  real  estate,  shall  discover  or  suspect  that  the 
personal  estate  of  such  testator  or  intestate  is  insufficient  to  pay 
his  or  her  debts,  such  execulor  or  administrator  shall,  as  soon 
fis  conveniently  may  be,  make  a  just  and  true  account  of  the 
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said  personal  estate  as  far  as.  he  or  she  can  discover  the  samoi 
and  deliver  the  send  accounts  to  the  judge  of  the  court  of  pro- 
bates, or  to  the  surrogate  of  the  county  m  which  the  probate 
of  the  will  or  adminietratioA  of  the  estate  of  any  such  testator 
or  intestate  shall  have  been  had,  and  request  his  aid  in  the 
premises;  and  the  said  judge  or  surrogate  shall  thereupon 
make  an  order  directing  all  pei*sons  interested  in  such  estate  to 
appear  before  him  at  a  certain  day  and  place  in  the  same  order 
to  be  specified,  not  less  than  six  weeks  nor  more  than  ten  weeks 
after  the  day  of  making  such  order,  to  show  cause  why  so  much 
of  the  real  estate,  whereof  such  testator  or  intestate  died  seised, 
should  not  be  sold,  as  will  be  sufiicicient  to  pay  bis  or  her  debts; 
and  which  order  shall  be  immediately  thereafter  published  for 
four  weeks  successively  in  two  or  more  of  the  public  newspapers 
printed  in  this  state,  one  of  which  shall  be  the  paper,  if  any 
is  published,  in  the  county  where  probate  of  any  such  will  shall 
be  had  or  administration  granted,"  &c.  The  statute  further 
provides,  that  at  the  time  and  place  specified  in  such  published 
notice,  the  surrogate  shall  hear  and  examine  the  proofs  and 
allegations  of  all  persons  interested,  and  "  if  the  surrogate  shall 
find  that  the  personal  estate  of  such  testator  or  int^^te  is  not 
sufficient  to  pay  his  or  her  debts,  the  said  surrogate  shall  make 
an  order  for  sale,"  &c.  The  first  application  to  th^  surrogate, 
in  this  proceeding,  is  an  ex  parte  one,  and  the  appearance  of  no 
one  is  contemplated  but  the  executors  or  adn^inistratorsj  and  they 
are  required  to  deliver  to  the  surrogate  a  just  and  tr^e  account 
of  the  personal  estate  and  debts  as  far  as  they  cai^  discover  the 
same.  This  is  absolutely  necessary  to  confer  jurisdiction  upon 
the  surrogate  to  make  the  order  for  publication.  {Ford  v. 
WalswQrth,  15  Wend.  449.  Bloom  v.  Burdick^  1  Hill,  130. 
Atkins  V.  Kinnan,  20  Wend,  241,  Fof^d  v.  Walsworth,  19 
Id.  334.)  This  was  not  done  in  the  present  case,  and  the  re- 
sult of  the  omission  is  that  the  surrogate  acted  without  juris- 
diction in  making  the  order  for  publication.  This  was  not 
cured  by  any  subsequent  proceedings  in  the  case.  But  there 
is  another  equally  fatal  objection  to  the  jurisdiction  of  the  sur- 
rogate in  these  proceedings.    There  is  not  a  particle  of  evidence 
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in  the  case  to  show  that  this  order  for  appearance  to  show  cause 
was  ever  published.  This  was  a  fact  the  defendant  was  re- 
quired to  show  affirmatively,  as  it  was  necessary  to  confer  juris- 
diction upon  the  surrogate  to  make  the  order  of  sale  This  is 
a  fact  which  it  is  highly  important  should  appear  in  the  case, 
and  the  absence  of  it  renders  the  whole  proceedings  before  the 
surrogate  coram  non  judice.  This  notice  to  appear  is  in  the 
nature  of  first  process  to  summon  the  parties,  and  is  indispensa- 
ble to  enable  the  surrogate  to  get  jurisdiction  of  the  persons  of 
the  parties  interested  in  the  proceedings.  "  It  is,"  says  the  late 
Chief  Justice  Bronson,  in  the  case  of  Bloom  v.  Burdick^  (1  HiU^ 
139,)  ^^a  cardinal  principle  in  the  administration  of  justice,  that 
no  man  can  be  condemned  or  divested  of  his  right  until  he  has 
had  the  opportunity  of  being  heard.  He  must  either  by  serv- 
ing process,  publishing  notice,  appointing  a  guardian,  or  in  some 
other  way,  be  brought  into  court,  and  if  judgment  is  rendered 
against  him  before  that  is  done,  the  proceedings  will  be  as  ut- 
terly void  as  though  the  court  had  undertaken  to  act  where  the 
subject  matter  was  not  in  its  cognizance."  See  also  the  follow- 
ing cases :  Borden  v.  Pitchy  (16  John,  121 ;)  Bigelow  v.  Steams, 
(19  Id.  39  ;)  Mills  v.  Martin,  (19  Id,  33.)  That  this  notice 
serves  the  purpose  of  bringing  in  the  persons  to  be  affected  by 
the  proceedings,  is  held  in  the  case  of  Bloom  v.  Burdick,  (ju- 
pra,)  and  the  absence  of  such  notice  has  been  held,  in  all 
analc^ous  cases,  to  be  fatal  to  the  jurisdiction.  In  the  case  of 
Denning  v.  Corwin,  (11  Wend.  647,)  a  judgment  of  this  court 
was  held  not  valid  where  part  of  the  premises  belonged  to  own- 
ers unknown,  unless  the  notice  required  by  the  statute  in  such 
case  was  duly  published.  And  it  was  further  held,  that  if  the 
record  did  not  show  this,  the  judgment  was  absolutely  void. 
So  in  the  Matter  of  Underwood,  an  insolvent  debtor,  on  an 
application  for  a  discharge,  the  judge  granted  an  order  for  ten 
weeks  publication,  in  pursuance  of  the  statute,  and  the  publi- 
cation only  being  six  weeks,  the  judge  then  went  on  with  the 
proceedings,  and  an  order  for  an  assignment  was  made;  it  was 
held  that  the  order  was  a  nullity,  being  made  without  au- 
thority ;  and  that  the  ten  weeks  publication  was  necessary  to 
Vol.  m.  44 
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give  the  judge  jurisdictioQ.  (3  Cawen,  59.)  I  cannot  attach 
much  importance  to  tlie  argument  urged  by  the  defendant's 
counsel  that  we  should  presume  the  publication  was  made, 
because  the  omission  would  seriously  involve  the  acts  of  a  pub* 
lie  officer,  and  that  we  ought  to  presume  he  did  his  duty.  This 
presumption  caunot  prevail  where  it  is  resorted  to  to  make  out 
a  vital  jurisdictional  fact.  {Blmmi  v.  Burdickj  1  HiUy  130.) 
And  I  cannot  think  that  there  is  sufficient  proof  in  this  case  of 
the  appointment  of  guardians  in  the  proceedings,  for  the  plain- 
tiffs who  were  then  infants.  If  this  was  not  done,  then  the 
surrogate  acted  without  jurisdiction,  and  his  acts  are  void  as  to 
infant  heirs  for  whom  no  guardian  was  appointed.  {Bloom  v. 
Burdickj  supra.)  But  even  if  we  assume  that  there  was  suf- 
ficient proof  of  the  appointment  of  guardians,  it  does  not  relieve 
the  case  from  the  difficulty  of  the  question  of  the  want  of  juris- 
diction. For  without  the  requisite  publication  of  the  notice, 
the  surrogate  had  no  jurisdiction  to  appoint  the  guardians. 
Again  ;  it  appears  in  the  case  that  the  executors  have  not  ap- 
plied the  persooal  property  to  the  payment  of  the  debts,  but 
that  on  the  contrary,  they  have  paid  it  towards  the  beqqests  in 
the  will.  The  26th  section  of  the  act  under  which  these  pro- 
ceedings were  had)  (I  R.  L,  452,)  provides  '^  that  no  part  of 
the  real  estate  of  any  testator  or  intestate  shall  be  ordered  to 
be  sold  as  aforesaid,  unless  the  executors  or  administrators 
shall  have  duly  made  and  filed  an  inventory  of  the  goods, 
chattels  and  credits  of  such  testator  or  intestate  before  the  ap- 
plication for  such  sale,  nor  until  the  executors  or  administrators 
shall  have  applied  the  personal  estate,  or  such  part  thereof  as 
may  have  come  to  their  handS)  towards  the  payment  of  the 
debts  of  such  testator  or  intestate )  and  no  more  of  the  real 
estate  shall  be  sold,  io  any  case,  than  may  be  necessary  to  pay 
the  residue  of  the  said  debts."  This  statute  is  very  explicit,  and 
is  in  terms  prohibitory  upon  the  power  of  the  surrogate's  court 
to  order  the  sale  of  real  estate  to  pay  debts,  until  all  of  the  testa- 
tor's personal  property  has  been  applied  to  that  object.  It  was 
insbted,  however,  by  the  defendant's  counsel,  that  the  personal 
property  was  bequeathed  specifically  to  the  widow  and  her  mOf 
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Wilfiam  Corwin,  and  that  for  that  reason  these  executors  were 
right  in  their  proceedings  in  applying  to  sell  the  real  estate  to 
pay  the  debts,  without  fii-st  applying  the  personal  property.  If 
this  were  a  turning  point  in  the  case,  the  question  would  be 
well  worthy  of  a  serious  consideration ;  but  it  is  unnecessary 
to  decide  this  question ;  as  the  view  that  I  have  already  taken 
of  this  case  disposes  of  the  defence  set  up.  The  plaintiffs  are 
entitled  to  judgment  upon  their  verdict,  with  costs. 


Same  Term.     Before  the  same  Justices. 
Southworth  &  McGraw  vs^  Van  Pelt. 

A  mortgagee  may  maintain  an  action  on  the  case  against  the  mortgagor,  or  a  person 
claimiog  mider  him,  for  waste  committed  upon  the  mortgaged  premises  after  for- 
feiture of  the  mortgage,  and  after  a  decree  for  the  sale  of  the  mortgaged  premises 
has  been  obtained ;  where  the  mortgagor  is  insolvent,  and  the  mortgaged  prem- 
ises are  a  slender  security  for  the  mortgage  debt. 

This  was  an  action  on  the  case  in  the  nature  of  waste,  and 
came  up  on  a  writ  of  error  to  the  Tompkins  common  pleas, 
and  on  a  bill  of  exceptions  taken  in  that  court  uppn  the  trial 
of  the  cause.  The  facts  upon  which  the  defendant  in  en-or  re- 
covered a  verdict,  are  as  follows:  On  the  20th  of  May,  18410, 
Almeron  Bailey  and  Elizabeth  Bailey  his  wife,  and  William 
E.  Bailey,  being  the  owners  of  119  acres  of  land,  in  the  town 
of  Dryden,  in  the  county  of  Tompkins,  executed  a  bond  and 
mortgage  upon  the  same  to  Harvey  A.  Rice,  to  secure  the  pay- 
ment of  $500.  On  the  10th  day  of  August,  1842,  Rice  sold 
and  assigned  the  bond  and  mortgage  to  the  defendant  in  error, 
and  afterwards,  and  before  the  xommencement  of  this  suit,  he 
commenced  proceedings  in  chancery  to  foreclose  the  mortgage. 
On  the  26th  day  of  August,  1844,  a  decree  for  the  sale  of  the 
mortgaged  premises  was  made,  which  was  entered  as  of  the 


348  CASKS  IN  LAW  AND  EaUITT  [Jan.  U 


Southworth  o.  Van  Pelt 


13th  day  of  May,  1843,  for  the  amount  due  oq  the  mortgage, 
$604,30,  aud  the  costs  of  the  foreclosure,  amounting  to  $251,42^. 
It  appeared  in  the  case  that  the  land  was  an  inadequate  secu- 
rity for  the  amount  of  the  decree,  and  that  the  mortgagors  were 
insolvent.  On  the  4th  day  of  September,  1844,  Van  Pelt  caused 
the  land  to  be  advertised  for  sale  by  a  master  in  chancery,  for 
the  17th  of  October.  On  the  2l8t  of  April,  1842,  the  mortgagors 
conveyed  the  land  to  McGraw,  one  of  the  plaintiffs  in  error. 
The  land  was  advertised  for  sale,  and  within  a  very  few  days 
of  the  sale  McGraw,  avowing  that  he  would  strip  the  land, 
drew  off  the  fences,  and  cut  down  oak  and  chestnut  trees,  valu- 
able for  timber,  and  drew  them  off  from  the  land,  and  employed 
many  hands  and  teams  to  assist  in  expediting  the  work.  The 
plaintiff  in  error,  Southworth,  assumed  the  charge  of  the  hands, 
and  assisted  in  cutting  and  drawing  off  the  lumber,  and  when 
forbidden  by  Van  Pelt,  continued  the  work,  and  when  other 
hands  were  going  to  quit  he  urged  them  oo,  and  persuaded 
them  to  continue  the  work.  The  land  was  considerably  less- 
ened in  value  by  this  means,  and  when  the  master's  sale  took 
place,  on  the  17th  of  October,  the  land  was  sold  for  $575. 

B,  F.  Ferris^  for  the  plaintiffs  in  error. 

£.  Johnson^  for  the  defendant  in  error. 

i  ^^ 

By  the  Courts  Mason,  J.  The  first  question  to  be  consid- 
ered is  whether  this  action  can  be  maintained,  upon  the  plain- 
tiffs' case.  It  was  said  upon  the  argument  of  the  cause,  by 
the  counsel  for  the  plaintiffs  in  error,  that  no  adjudged  case 
could  be  found  where  the  mortgagee,  or  his  assignee,  had  main- 
tained this  action  against  the  mortgagor  or  his  grantee  in  pos- 
session. And  I  am  constrained  to  say,  after  a  most  faithful 
examination  of  the  books,  I  have  not  been  able  to  find  any  re- 
ported case  where  this  action  has  been  sustained.  Neither 
have  I  been  able  to  find  a  case  where  the  courts  have  decided 
against  the  action.  It  was  held  in  the  case  of  Peterson  v. 
Clcarky  (15  John.  205,)  that  the  mortgagee  not  in  possession, 
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could  not  maintain  an  action  on  the  case  in  the  nature  of  waste 
against  the  mortgagor  in  possession,  before  the  forfeiture  of  the 
mortgage.  But  the  court  seem  to  have  placed  much  stress 
upon  the  fact  that  the  mortgage  was  not  forfeited.  The  court 
say,  in  that  case,  "waste  is  an  injury  done  to  the  inheritance, 
and  the  action  of  waste  is  given  to  him  who  h^ts  the  inheritance 
in  expectancy,  in  remainder  or  reversion.  But  it  is  expressly 
laid  down  by  Blackstone,  (3  Bl  Com,  225,)  that  he  who  hath 
the  remainder  for  life  only,  is  not  entitled  to  sue  for  waste,  since 
his  interest  may  never  perhaps  come  into  possession,  and  then 
he  has  no  injury.  So  likewise  with  respect  to  the  mortgagor, 
especially  when  the  mortgage  is  not  forfeited,  his  interest  in 
the  land  is  contingent,  and  may  be  defeated  by  the  payment 
of  the  money  secured  by  the  mortgage,"  &c.  The  doctrine  of 
the  courts  in  this  state  has  always  been  that  a  mortgage  upon 
real  estate  is  but  a  chattel  interest,  and  that  the  freehold  re- 
mains in  the  mortgagor.  (1  John.  Rep.  534, 290.  15  Id.  319. 
2  Cowen,  195.)  And  the  doctrine  of  our  courts,  at  the  time  of 
that  decision,  was,  and  until  quite  recently  has  ever  been,  that 
a  tender  after  the  pay  day,  was  just  as  effectual  to  discharge 
the  lien  of  the  mortgage  as  a  tender  before.  {Jackson  v.  Crafts^ 
18  John.  110.  Edwards  v.  The  Farmer^  Fire  Ins.  and  Loan 
Company,  21  We7id.  467.  Same  case  in  error,  26  Id.  541.) 
Admitting  the  principle  which  has  ever  been  the  doctrine  of  the 
courts  in  this  state,  that  the  mortgage  is  but  a  chattel  interest, 
and  that  the  estate  in  the  land  remains  in  the  mortgagor,  and 
the  doctrine  which  prevailed  in  4>ur  courts  at  the  time  of  that 
decision,  that  a  tender  after  the  pay  day  was  as  effectual  to 
discharge  the  lien  of  the  mortgage,  as  before,  I  do  not  see  why 
the  reasons  assigned  by  the  court  in  the  case  of  Peterson  v. 
Clark,  (15  John.  205,)  would  not  apply  with  as  much  force 
after  the  pay  day  of  the  mortgage  had  passed,  as  before.  But 
the  courts  of  this  state  have  of  late  advanced  a  more  rational 
and  salutary  doctrine  upon  this  subject,  by  which  the  forfeiture 
of  a  mortgage  is  made  to  mean  something.  The  chancellot 
held,  in  the  case  of  Merritt  v.  Lambert,  (7  Paige,  344,)  that  a 
tender  after  the  pay  day  did  not  discharge  the  lien  of  the  mort- 
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gage ;  and  in  the  case  of  Post  v.  Amot,  (2  Denio,  344,)  the 
court  of  dernier  resort  in  this  state,  followed  the  chancellor  and 
affirmed  the  same  doctrine.  We  are  therefore  to  regard  it  as 
settled,  for  the  present  at  least,  that  there  is  a  forfeiture  after 
the  pay  day  has  past,  and  that  the  jnortgagor  can  only  acquire 
a  free  title  by  redeeming.  This  view  of  the  case  greatly 
strengthens  the  right  of  the  plaintiff  in  the  court  below  to  re- 
cover ;  and  it  will  be  seen  that  the  forfeiture  does  not  amount 
to  much  if  the  mortgagee  cannot  maintain  his  action  for  waste ; 
for  his  remedy  by  ejectment  is  cut  off  by  our  statute.  (2  R,  S, 
312,  §  57.  3  Wend.  485.  6  Bill,  143.)  At  common  law  the 
mortgagee  had  three  remedies  to  obtain  satisfaction  of  the  mort- 
gage debt.  He  could  sue  upon  the  bond ;  or  he  could  obtain  pos- 
session of  the  land  by  ejectment,  and  take  the  rents  and  profits  of 
the  lands  until  he  was  satisfied  ;  or  he  could  foreclose  the  equity 
of  redemption  of  the  mortgagor.  [Jackson  v.  Hull^  10  John. 
481.)  It  is  true  that  the  mortgagee  cannot  lave  ejectment  to 
obtain  possession  of  the  land  after  forfeiture  of  the  mortgage. 
Still,  if  he  is  in  possession,  he  may  defend  himself  under  the 
mortgage,  and  it  is  said  that  a  tenant  of  the  mortgagor  may 
attorn  to  the  mortgagee.  (20  John.  51.)  It  was  also  held  in 
the  case  of  Vayi  Duyne  v.  Thayre,  (14  Wend.  236,)  that  "the 
interest  or  estate  of  the  mortgagee  would  descend  to  the  heir, 
it  being  for  the  above  purpose  the  legal  estate."  And  that  the 
heir  takes  the  estate  in  trust  for  the  personal  representatives ; 
and  previous  to  the  revised  statutes,  the  heir  might  bring  eject-* 
ment.  Now  that  the  mortgagee  cannot  get  the  possession  of 
the  land  until  he  has  foreclosed  the  equity  of  redemption  of  the 
mortgagor,  I  do  not  see  that  the  forfeiture  amounts  to  mocb, 
unless  we  permit  him  to  maintain  his  action  upon  the  case,  for 
any  waste  of  the  premises  which  impaira  his  security.  I  am 
inclined  to  think  that  in  the  case  of  Peterson  v.  Clark,  {supra,) 
the  court  did  not  show  proper  respect  to  the  case  of  Yates  v* 
Joyce,  (11  John,  136.)  In  that  case  it  was  expressly  decided 
that  the  assignee  of  a  judgment,  who  had  no  other  interest  in 
the  land  than  the  lien  of  his  judgment,  for  the  security  of  his 
debt,  could  maintain  this  action  against  a  person  for  wrongfully 
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taking  down  and  removing  a  building  upon  the  land  on  which 
the  judgment  was  a  lien,  and  converting  it  to  his  own  use. 
And  still  it  seems  to  me  that  all  the  reasons  stated  by  the 
court  in  the  case  of  Peterson  v.  Clark,  against  the  recovery  in 
that  case,  apply  with  full  force  to  the  case  of  Yates  v.  Joyce. 
The  assignee  of  the  judgment  had  not  the  inheritance,  and  he 
may  never  come  into  the  possession  of  the  land  ;  for  his  interest 
may  be  defeated  at  any  time  by  the  payment  of  the  judgment. 
It  seems  to  me  to  be  difficult  to  reconcile  the  two  cases ;  and  it 
strikes  me  as  somewhat  singular  that  in  the  case  of  Peterson 
V.  Clark,  the  court  did  not  so  much  as  notice  the  case  of  Yates 
V.  Joyce.  I  cannot  but  think  the  principle  decided  in  the  case 
of  Yates  v.  Joyce  is  applicable  to  the  present  case.  The  mort- 
gage is  but  a  pledge  or  security  for  the  payment  of  the  debt, 
and  the  estate  of  the  mortgagee  is  a  mere  chattel  interest.  All 
this  may  be  said  of  the  judgment,  and  its  lien  upon  the  land, 
in  the  case  of  Yates  v.  Joyce.  The  plaintiff  failed  in  the  case 
of  Lane  v.  Hitchcock,  (14  John.  213,)  in  consequence  of  the  in- 
sufficiency of  his  declaration  and  of  his  proof  upon  the  trial. 
The  court,  in  that  case,  seem  to  take  it  for  granted  that  the 
plaintiff  might  have  had  his  action  upon  the  case  for  the  waste 
complained  of,  if  his  declaration  and  proof  had  made  such  a 
case  as  il^  plaintiff  in  the  court  below  made  in  the  case  at  bar; 
and  the  author  of  Cowen's  treatise  upon  justices'  jurisdiction, 
has  drawn  this  inference  from  the  case.  (1  Coweris  Tr.  310, 
2d  ed.)  It  was  said,  upon  the  argument  of  this  cause,  that 
the  remedy  of  the  defendant  in  error  was  by  application  to  a 
court  of  equity  to  stay  the  waste  and  preserve  the  security  to 
the  mortgagee.  This  undoubtedly  he  may  do,  {Bradrus  v. 
Waldron,  2  John.  Ch.  Rep.  148,)  but  I  do  not  see  the  necessity 
of  compelling  the  mortgagee,  or  his  assignee,  to  go  into  a  court 
of  equity  for  this  preventive  remedy.  Besides,  in  many  cases 
that  may  arise,  he  may  be  entirely  ignorant  of  the  waste  com- 
mitted until  his  security  is  so  far  impaired  that  it  would  be  of 
but  little  use  to  stay  further  waste  by  injunction.  And  the  ar- 
gument against  the  present  action,  that  the  books  do  not  fur- 
tush  a  precedent  for  it,  is  not  very  strong.    It  was  very  properly 
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said,  by  the  author  of  Cowen's  Treatise,  supra,  in  speaking  of 
this  action,  that  "  this  is  a  very  comprehensive  action  to  which 
no  definite  boundaries  can  be  assigned.  It  embraces  regions 
altogether  unexplored  by  the  law."  And  this  view  of  the  action 
is  confirmed  by  going  back  to  the  origin  and  history  of  the  action 
itself.  It  is  said  to  be  a  junior  action  to  debt,  covenant,  tres- 
pass, &-C.  and  that  it  originated  ex  necessitate  ;  ^^  that  its  origin 
is  to  be  traced  to  the  impracticability  of  even  the  most  acute 
and  sedulous  jurist,  defining  the  nature  of  every  civil  wrong 
which  one  member  of  the  community  can  experience  from  an- 
other ;"  and  that  when  a  case  arose  not  provided  for  by  the 
then  forms  of  action,  the  plaintiff  was  allowed  to  state  such 
case  to  the  court,  and  that  the  court  permitted  such  plaintifi'to 
have  an  action  upon  his  own  case.  It  is  interesting  to  trace 
the  history  of  this  action,  and  mark  its  progress  over  so  wide  a 
field  as  it  now  occupies ,-  and  the  author  of  Petersdorff 's  Abridg- 
ment of  the  English  common  law,  in  a  note,  has  well  defined  the 
use  of  this  action,  in  the  following  words :  "  Hence,  when  neither 
law  nor  practice  has  expressly  and  in  terms  defined  the  kind  of 
remedy  to  be  instituted  for  an  injury,  actions  are  daily  brought  on 
the  case  itself.  That  is  only  a  legal  and  recognized  form  of  state 
ment  of  the  injurious  circumstances  constituting  or  occasioning 
such  claim  to  redress  or  compensation."  And  it  is  said  in  Com. 
Dig,  tit.  Action  upon  the  Cctse,  "  4,"  that  "  in  all  cases  where  a 
man  has  a  temporal  loss  or  damage  by  the  wrong  of  another,  he 
may  have  an  action  on  the  case  to  be  repaired  in  damages." 
There  is  no  doubt  but  the  general  principles  which  govern  this 
action  are  applicable  to  the  case  made  by  the  plaintiff  in  the  court 
below ;  and  that  upon  the  facts  appearing  in  the  case,  he  was  en- 
titled to  maintain  his  action.  And  I  am  satisfied  that  the  court 
below,  in  the  charge,  correctly  stated  the  law  applicable  to  the 
case,  and  that  the  two  decisions  upon  the  trial,  in  relation  to  the 
evidence,  were  correct.  There  cannot  be  a  doubt  but  that  the 
law  construes  such  wrongful  acts  as  the  plaintiffs  in  error  are 
proved  to  have  committed,  a  fraud  upon  the  rights  of  the  de- 
fendant in  error,  and  which  give  him  this  action.  The  judg- 
ment of  the  court  below  must  be  affirmed. 
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T0MPKIH8  General  Terh,  July,  1848.  Shanldand,  H.  Qrtuf^ 

MasoUy  and  Morehouse^  Justices. 

RoAT  V8,  Puff. 

Where  a  deed,  after  deecribing  the  pramiMs  intended  to  be  conveyed,  \iy  metev  ^Bl^. 
boands,  contained  theee  words :  "  containing  195  acres  of  land/'  and  after  except- 
ing two  pieoea,  one  of  fifty  acree,  and  another  pf  aixteei^  aores,  added,  "  There 
being  in  the  lot  heieby  conveyed  135  acrei)  staot  m^asuie,  the  mrploa,  if  any,  not 
being  hereby  conveyed ;"  Bdd^  that  this  waa  not  a  covenant  that  there  were  195 
Ikcree  of  the  land  described ;  and  that  the  grantor  was  not  liable  in  an  action  of 
covenant,  upon  its  turning  out  that  the  quax)tity  of  land  embraced  within  the 
bonodariss  was  less  than  135  acres. 

Where  land  is  conveyed  by  metes  and  bounds,  apd  at  the  clcpe  of  the  dMcriptaofi 
the  number  of  acres  is  stated,  even  if  the  description  contains  positive  languid  •* 
to  quantity,  it  is  to  be  regarded  only  as  descriptiy^  of  the  bt,  and  not  as  a  cover 
nant  of  quantity. 

Error  to  the  Tompkins  common  pleas.  The  action  was 
for  a  breach  of  the  covenant  contained  in  a  de^d,  as  to  the  quan* 
iity  of  land  conveyed.  On  the  trial  in  the  court  below  the 
plaintiff  was  nonsuited ;  and  having  filed  a  bill  of  exceptions 
he  brought  a  writ  of  error  to  reverse  the  judgment.  The  facta 
will  be  found  in  the  opinion  of  the  court 

Beers  ^  Bates,  for  the  plaintiff. 

Jifhnswi  4*  Schuyler,  for  the  defendant. 

J3y  the  Court,  Mason,  J.  There  is  but  a  single  point  in  this 
case,  and  that  turns  upon  the  construction  of  a  single  sentence 
in  the  deed  upon  which  the  action  is  brought  The  deed  con* 
tains  covenants  of  warranty,  and  the  premises  are  described  by 
metes  and  bounds,  giving  courses  and  distances  on  all  sides  of 
the  premises  but  one,  and  upon  that  side  the  description  is  as 
IbUows :  "  Thence  up  the  said  creek  northwestwardly  along  the 
channel  thereof  to  the  west  line  gf  said  lot"  There  is  no  com* 
plaint  of  any  ambiguity  in  this  description.  The  deed,  after 
4escribing  the  premises  by  metes  and  bounds,  has  the  following 

Vol.  m.  46 
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expression,  "  coataioiog  one  hundred  and  ninety-fiye  acres  of 
land,"  and  then  goes  on  and  excepts  from  the  conveyance  two 
pieces,  one  of  fifty  acres  and  the  other  of  sixteen  acres,  which 
are  clearly  and  distinctly  located  and  described,  and  at  the  con- 
clusion of  the  description  of  the  premises  excepted  from  the 
conveyance  is  the  following^  sentence :  ^'  There  being  in  the  lot 
hereby  conveyed  one  hundred  and  thirty-five  acres  strict  meas- 
ure, the  surplus,  if  any,  not  being  hereby  conveyed."  The 
plaintiff  claims  that  this  is  a  covenant  of  quantity — a  covenant 
that  there  are  one  hundred  and  thirty-five  acres  of  land  described 
in  the  deed.  It  appears  from  the  testimony  in  the  case,  that 
on  actual  survey  there  is  in  truth  but  one  hundred  and  twelve 
acres  and  t*A  of  the  land ;  and  the  only  question  in  the  case  is 
whether  this  is  a  covenant  on  the  part  of  the  grantor  that  there 
are  one  himdred  and  thirty-five  acres  of  the  land  described  in 
this  conveyance.  If  it  is  not  such  a  covenant,  the  plaintiff's 
action  fails  of  course.  The  court  below  decided  that  it  was  not 
such  a  covenant,  and  nonsuited  the  plaintiff.  I  must  say,  that 
after  a  careful  examination  of  the  case,  I  am  satisfied  the  decis- 
ion of  the  court  below  was  right.  It  should  be  borne  in  mind, 
in  the  first  place,  that  this  expression,  as  to  the  quantity  of  the 
land,  follows  immediately  the  description  of  the  premises,  and 
precedes  all  the  covenants  of  warranty  in  the  deed.  I  r^ard 
It  as  well  settled,  by  an  uninterrupted  series  of  adjudications 
in  England  and  in  this  country,  that  when  land  is  con^ieyed 
by  metes  and  bounds,  and  at  the  dose  of  the  description  the 
number  of  acres  is  stated,  even  if  the  description  contains  posi- 
tive language  as  to  quantity,  it  is  regarded  only  as  descriptive 
of  the  lot,  and  not  as  a  covenant  of  quantity.  I  will  only  re* 
fer  to  a  few  of  the  American  cases  which  hold  this  doctrine. 
The  first  case  in  the  courts  of  this  state  is  Jackson  v.  Defen- 
dorfj  (1  Caines^  R.  493.)  The  deed  in  that  case  purported  to 
convey  lot  10  in  the  new  patent,  in  the  second  tract,  on  the 
south  side  of  the  Mohawk  river,  and  referring  to  a  map  of  the 
patent  for  its  boundaries ;  and  it  was  said  in  the  deed  to  oon* 
tain  two  hundred  acres.  The  lot  upon  survey  was  found  to 
convey  more  than  two  hundred  acres,  and  the  only  question  in 
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the  case  was  whether  the  deed  would  carry  the  whole  lot 
The  court  said;  "  the  intent  was  to  convey  the  whole  lot.  It 
rrferred  to  the  map.  When  the  quantity  of  acres  is  mentioned 
it  is  only  as  descriptive  of  the  lot  according  to  the  common  ac- 
ceptation." 

The  case  of  Mann  4*  Toles  V.  Pearstm^  (2  John.  A.  39,)  was 
decided  three  years  afterwards.  It  was  an  action  of  debt  upon 
a  bond  ^ven  by  the  defendant  by  which  he  agreed  to  convey 
to  the  plaintiffs  lot  No.  78,  in  the  township  of  Lysander,  &c. 
containing  600  acres.  A  deed  was  executed  accurately  descri-. 
bing  the  lot,  and  concluding  the  description  with  the  following 
words,  '^containing 600  acres  be  the  same  more  or  less.''  The 
lot,  upon  actual  survey,  was  found  to  contain  only  421  j-  acres. 
It  was  held  that  the  statement  of  the  number  of  acres,  in  the 
bond,  was  mere  matter  of  description,  and  that  a  delivery  of  the 
deed  for  the  lot  of  land  by  its  usual  description  was  a  full  per- 
formance of  the  condition  of  the  bond.  Spencer,  justice,  in 
giving  his  opinion  in  the  case  says :  ''  I  am  then  brought  to  con- 
sider whether  in  a  deed  containing  covenants  of  seisin,  and  in 
which  the  land  granted  is  definitely  described,  either  by  metes 
BXid  bounds,  or  as  a  lot  distinguished  on  record,  an  erroneous 
estimate  of  acres  furnishes  a  ground  of  action  on  the  covenant 
of  seisin ;"  and  after  a  reference  to  a  case  in  13  Vin.  79,  he 
concludes :  '^  The  enumeration  of  quantity  is  not  of  the  essence 
of  the  contract ;  it  is  matter  of  description  merely.  The  only 
certainty  in  the  present  case  is  the  lot,  and  that  alone  is  the 
subject  of  the  covenants ;  and  I  will  only  add  that,  in  my  own 
experience,  and  I  may  say  with  propriety,  in  the  universal  opin- 
ion of  conveyancers,  the  enumeration  of  quantity,  after  a  de- 
scription of  the  subject,  is  superfluous  and  immaterial,  and  in 
any  view  only  matter  of  description." 

The  same  question  came  before  the  supreme  court  of  Massa- 
chusetts in  September,  1809,  only  one  year  after  the  decision 
of  the  above  case,  and  that  court  a&med  the  same  doctrine.  See 
the  case  of  Howe  et  al  v.  Bass^  (2  Mass.  R.  380,)  in  which  the 
learned  Chief  Justice  Parker  delivers  the  opinion  of  the  court, 
and  cites  the  ease  of  Mann  and  3V2st  v.  Pearson^  supra^  with 
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approbation.  He  says,  "  There  is  no  rule  of  construetiaa  moM 
Mtabliahed  than  this,  that  when  a  deed  describes  land  by  ka 
admeasurement  and  at  the  same  time  by  known  and  visUile 
moduments,  these  latter  shall  govern ;  and  the  rule  is  bottomed 
on  the  soundest  reason.  There  may  be  mistakes  in  measiirio|; 
land,  bat  Uiere  can  he  none  in  monuments.  When  a  party  is 
about  purchasing  land  he  naturally  estimates  its  quantity^  and 
of  course  its  value,  by  the  ftoces  which  enclose  it,  or  by  other 
fixed  monumi&nts  which  mark  ks  boundaries,  and  he  purchaaee 
accordingly."  The  same  question  again  came  before  the  sai«e 
court  in  the  case  of  Powell  v.  Cldrkej  (6  Mass.  IL  365 ;)  whioh 
was  an  action  of  covenant  upon  a  deed.  After  the  condusioa 
of  the  description  of  a  portion  of  the  premises,  was  the  fdlowii^ 
affirmation, ''  containing  twenty-nine  acres  and  twelve  rods  of 
ground."  The  description  of  the  piece  secondly  des«dbed  ia 
the  deed  concluded  as  follows,  '^  containing  six  acres  and  one 
hundred  and  thirty  rods  of  ground."  The  court  held  this  boI 
to  be  a  covenant  of  quantity;  I  must  confess  that  I  have  nol 
been  able  to  discover  any  sensible  differen<5e  between  that  case 
and  the  case  at  bar.  I  cannot  distinguish  any  difference  in  the 
meaning  of  the  language  used  in  the  two  cases.  And  I  would 
ask  what  is  the  difference  between  concluding  the  descriptioa 
of  the  premises  with  the  expression  ''  containing  136  acres,"  or 
with  the  expression  "  there  being  136  acres?"  Both  refer  to 
the  previous  description  of  the  premises ;  and  each  expressbn 
is  an  affirmation  that  within  the  boundaries  described  there  are 
136  acres.  The  reasoning  of  Chief  Justice  Parker  in  the  case 
last  cited  is  so  applicable  to  the  case  at  bar,  and  is  so  much 
better  expressed  than  any  thing  I  can  say^  that  I  will  adopt  a 
portion  of  his  opinion  as  applicable  to  this  case.  "The  ques- 
tion before  us,"  says  Chief  Justice  Parker,  "  in  this  action,  de- 
pends upon  the  construction  of  the  deed  declared  on ;  and  we 
are  of  the  opinion  that  the  words  expressing  the  quantity  of  ihd 
land  in  the  two  tracts  do  not  amount  to  a  covenant,  but  are 
merely  descriptive  of  the  lands  conveyed.  Ea<ih  tract  is  defi- 
nitely limited,  and  any  surveyor  could  easily  ascertain  its  ooo- 
tent%  and  the  plaiatiff  might  have  known  the  quantity  tf  land 
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GonUooad  wiikki  the  limitB  described,  before  he  eottclnded  Ue 
purchase,  by  taking  the  proper  measures^  If  to  avoid  that 
trouble  he  chose  to  rely  on  the  estimatien  of  the  defendant,  he 
should  have  taken  care  that  an  express  covenant  was  introdueed 
into  the  deed.  If  the  boundaries  of  the  tracts  had  included 
laere  than  the  quantity  expressed,  yet  ail  within  those  bounda- 
ries which  the  defendant  had  a  ri^^ht  to  convey  would  hare 
passed  hy  the  deed.  So  if  less  was  contained,  the  plaintiff  has 
tick  only  to  what  was  in  &ct  included.  In  his  purchase,  there- 
fore, he  must  be  considered  as  relying  on  the  boandaries  de- 
scribed, and  not  on  the  contents  mentioned.  In  a  conveyance 
of  land,  by  deed,  it  is  immaterial  whether  any  or  what  quantity 
is  expressed,  for  the  description  by  the  boundaries  is  conclusive; 
and  when  the  quantity  is  mentioned  in  addition  to  a  description 
of  the  boundaries,  without  any  express  covenant  that  the  land 
contains  that  quantity,  the  whole  must  be  consid^ed  as  mere 


ion." 


The  doctrine  of  this  case  was  affirmed  by  the  supreme  court 
oi  this  state  in  1818,  in  the  case  of  Jackson  v.  Barringer,  (16 
Mm.  R.  471,)  and  the  case  itself  was  cited.  The  unqualified 
doctrine  of  the  case  was  again  affirmed  by  this  court  in  1827, 
in  the  caae  of  Jackson  v.  Moore^  (6  Cknoen^s  R,  706.)  Justice 
Sutherland,  who  delivered  the  opinion  of  the  court  in  that  case, 
eays :  "  When  a  piece  of  land  is  conveyed  by  metes  and  bounds, 
x)r  any  other  certain  description,  all  within  those  bounds  or  that 
xkscription  iX'ill  pass,  whether  it  be  more  or  less  than  the  quan- 
tity stated  in  the  deed.  And  when  the  quantity  is  mentioned, 
in  additicm  to  a  description  of  the  boundaries  or  other  certain 
designation  of  the  land,  without  an  express  covenant  that  it 
x^ntains  that  quantity,  the  whole  is  conadered  as  mere  descrip- 
tion. The  quantity  being  the  least  Certain  part  of  the  descrip- 
tion must  yield  to  the  boundaries  or  number,  if  they  do  not 
-agree."  The  doctrine  of  these  cases  has  been  steadily  followed 
by  the  courts  of  this  state.  In  the  case  of  Jackson  v.  McConr 
•nelly  {19  Wsnd.  175,)  the  deed  which  conveyed  the  land  de- 
ecribed  it  as  beginning  at  a  well  known  point,  giving  courses 
and  distances,  and  then  concluded  as  follows,  <<  containing  200 
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acres  strict  measure  and  no  more,"  and  the  land  embraced  witliiii 
the  description  exceeded  the  quantity  in  the  deed  about  nine 
acres ;  held  that  the  grantee  todc  the  whole.  Justice  Cowen 
said,  in  that  case,  ^'  The  words  of  exact  restriction  to  200  acres 
and  no  more  in  the  deed  to  the  defendant,  could  never  be  al- 
lowed to  supersede  or  control  a  palpable  description  so  easily 
traceable  as  was  the  Lawrence  survey  through  itsmonumenlSi 
courses  and  distances."  And  the  same  doctrine  has  been  affirm- 
ed in  the  following  cases  in  other  states.  {BMeny,  8ej/maur^ 
8  Omn.  R.  19.  Benedict  v.  Gayhrd,  11  Id.  332.  Smith  v. 
Dodge,  2  N.  Hamp.  Rep.  303.  CM  v.  Barker,  3  Fairf.  Rep. 
320.  Largi  v.  Perm,  6  8erg.  4*  Rcnole,  488.  Smith  v.  Evany ^ 
6  Bin.  102.) 

It  being  the  settled  law  of  the  case  that  the  affiitnation  of 
quantity,  at  the  close  of  the  descrq>tion  of  the  premises  in  the 
deed,  is  not  to  be  regarded  as  a  covenant  of  quantity,  but  merely 
as  matter  of  description  of  the  premises ;  the  only  remaining 
question  is  which  shall  control  in  the  description  ?  or  in  other 
words,  to  which  do  the  covenants  of  warranty  in  the  deed  ap- 
ply, to  the  quantity  expressed  in  the  deed,  or  to  the  premises 
described  therein  by  metes  and  bounds  ?  I  take  it  to  be  well 
settled  that  the  descriptive  boundaries  control  the  quantity  as 
being  the  most  certain ;  as  it  is  much  more  Ukely  that  a  party 
purchasing,  or  selling  land,  should  make  mistakes  in  respect  ta 
course,  distance,  and  quantity,  than  in  respect  to  visible  otigects, 
which  latter  being  mentioned  in  the  deed  are  presulhed  to  have 
been  examuied  by  the  parties.  (2  Mass^  R.  383.  6  Id.  355. 
6  Id.  131.  6  Cmn.  R.  706.  4  Wend.  58.  1  Cotoeris  IL 
605.  15  John.  R.  471.  2  Id.  37.  6  Wheat.  580.  5  Wend. 
142.  4  Wheat.  444.  6  HUPe  R.  457.  8  Wend.  183.  13 
Id.  157.) 

It  has  been  suggested  as  a  difficulty  in  this  case,  in  giving 
this  construction  to  the  deed,  that  we  do  not  pay  proper  respect 
to  the  rule  for  which  Lord  Hobart  so  much  commended  those 
judges  that  adhered  to  it ;  and  which  was  in  effect  that  they 
should  be  astute  to  invent  reasons  to  construe  acts  according  to 
the  intent  of  the  parties.    But  I  do  not  think  that  the  view 
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which  we  have  taken  of  this  case  is  obnoxious  to  this  rule. 
The  grantor  in  this  deed  undoubtedly  intended  to  say  and 
affirm  at  the  conclusion  of  the  description  of  these  premises, 
that  there  were  135  acres  of  the  land,  within  the  boundaries 
described,  and  so  the  grantee  understood  him  to  affirm ;  but 
when  we  pass  from  the  descriptive  part  of  this  deed,  and  look 
at  the  covenants  of  warranty  in  the  deed,  it  is  to  my  mind  quite 
evident  that  the  defendant  did  not  intend  to  covenant  that  there 
were  one  hundred  and  thirty-five  acres  of  the  land  described. 
The  covenant  in  the  deed  is  that  the  defendant  shall  have  and 
hold  "  the  above  granted,  bargained,  and  described  premises,"  to 
hissoleand  only  use,  and  the  defendant  covenants  to  warrant  and 
defend  the  above  ''  mentioned  and  described"  premises  in  the 
quiet  and  peaceable  possession  of  the  plaintiff.  There  are  no 
covenants  of  seisin ;  and  the  above  is  in  fact  all  the  covenant 
of  warranty  contained  in  the  deed. 

I  do  not  see  how  we  can  read  this  covenant  as  extending  be- 
yond the  premises  actually  described  by  metes  and  bounds  in 
the  deed.  There  are  in  truth  no  other  premises  described  in  the 
deed  than  those  embraced  within  the  limits  of  the  descriptive 
boundaries  of  the  deed.  And  upon  the  argument  of  this  cause, 
as  I  ran  my  eye  through  the  description  of  the  premises  as  con- 
tained in  the  deed,  and  passed  on  to  the  covenants  of  warranty, 
the  idea  struck  me  with  great  force  that  these  covenants  could 
never  be  so  construed  as  to  make  them  applicable  to  this  affir- 
mation of  quantity  at  the  conclusion  of  the  description ;  and 
upon  further  examination  and  reflection  I  am  confirmed  in  that 
opinion.  L  think,  for  the  reasons  above  stated,  that  the  judg- 
ment of  the  Tompkins  common  pleas  should  be  affirmed. 

Shankland,  p.  J.  dissented. 

Judgment  affirmed. 
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Smith  t^.  Sanger, 

No  tiUa  panes,  to  the  pwehftwr  of  land  aoU  |br  taxea,  wler  the  comptioDer'i  doed^ 
if  any  part  of  the  land  k  actually  occupied  by  another  at  the  time  of  the  sale,  aa-. 
til  notice  of  the  sale  haa  been  aerved  apo9  the  occopanti  and  an  affidavit  of  sadi 
■erviee  filed,  and  tlie  oerti^te  of  the  eoopboller  obtained,  ac  retailed  by  te 
•tatata. 

The  perfonnanoe  of  these  aeta  is  a  condition  precedent  to  the  vestini^  of  the  title, 
and  if  such  acts  are  not  done  by  the  purchaser,  the  comptroller's  deed  ib  not  only 
inoperative  as  to  the  part  of  the  land  actually  oociipied,  but  it  is  also  inopermliva 
as  to  the  part  uaoooupied.  The  condition  precedent  eaanot  be  appoitioiied  or 
divided,  to  the  end  that  the  deed  may  avail  as  to  the  onoccupied  land. 

The  giving  of  the  notice,  f^d  the  performance  of  the  other  acts  constituting  the  ooik> 
dition  precedent,  cannot  be  vraived  by  an  occupant  who  has  no  interest  in  tha 
land,  to  the  prejudice  of  the  owner. 

It  is  not  necessaiy  that  the  occupation  should  be  by  the  owner,  or  by  a  penen  bai^ 
ing  an  interest  in  the  land,  to  create  the  aeeeasity  of  a  asrvioe  of  the  nolioe  le-. 
quired  by  the  statute,  upon  the  occupant. 

The  statute  calls  for  the  service  of  the  notice  wherever  there  is  an  actual  occupancy  ^ 
an  occupancy  by  any  person,  whether  he  has  an  interest  in  the  land  or  not. 

What  amounts  to  an  actual  ooeupanoy  of  land  sold  by  the  comptroller  ibr  taMi, 
within  the  meaning  of  the  section  of  the  statute  requiring  notice  of  the  sale  to  tta 
given  to  the  occupant 

To  create  an  actual  occupancy,  within  the  meaning  of  the  statute  respecting  the  sale 
of  lands  for  taxes,  it  is  not  necessary  that  the  part  actually  occupied,  of  a  lot  of 
land  8<^d  for  taxes,  should  be  occupied  professedly  as  a  pert  of  eiioh  lot.  If  endh 
part  is  occupied  as  a  part  of  another  lot,  it  is  equally  an  occupancy,  and  is  «s  ef> 
factual  as  if  it  were  occupied  as  a  part  of  the  lot  sold. 

It  is  not  necessaxy  that  there  should  be  a  constructive  occupancy  of  the  whole  of  tha 
lot  sold,  in  order  to  bring  an  occupancy  of  a  part  within  the  statute. 

Ignorance  of  the  true  location  of  a  boundary  line,  cannot  defeat  the  l^gal  eflbct  of  % 
practical  location. 

It  is  not  necessary,  in  order  to  make  an  actual  practical  location  control  the  oounea 
and  distances  in  a  deed,  that  the  party  making  such  location,  or  acquiescing  in  it, 
should  know  that  the  effect  of  it  will  be  to  give  him  less  land  than  he  otherwiw 
would  be  entitled  to. 

It  is  the  duty  of  the  court  to  nonsuit  a  plaintiff,  when  the  evidenee  will  not  asthooaa 
a  jury  to  find  a  verdict  for  him;  or  where  the  court  would  set  it  aside  if  so  feuad^ 
as  contraiy  to  evidence^  or  against  the  clear  weight  and  effect  of  the  evidence. 

This  was  a  motioD,  by  the  piaintiff,  to  set  aside  a  ncMisuit, 
and  for  a  new  trial.    The  action  was  trespass,  for  cutting  woo4 
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and  timber  on  lot  84  in  DuePs  patent,  in  the  town  of  Beekman- 
town,  in  the  county  of  Clinton.  The  defendant  pleaded  the 
general  issue,  and  gave  notice  of  a  license  from  the  heirs  of 
Benjamin  Taylor,  &c.  The  cause  was  tried  at  the  Clinton 
circuit  in  January,  1848.  The  plaintiff,  on  the  trial,  gave  in 
evidence  a  deed  from  the  comptroller  to  him,  of  said  lot  84, 
dated  August  1,  1845.  given  in  pursuance  of  a  sale  of  the  lot 
for  taxes.  The  plaintiff  also  gave  in  evidence  a  copy  of  the 
assessment  of  the  taxes  on  said  lot,  assessed  from  1814  to  1840. 
The  plaintiff  proved  the  cutting,  by  the  defendant,  on  lot  84, 
in  the  fall  of  1845,  of  40  or  50  cords  of  wood.  Henry  Ray  tes- 
tified that  the  south  line  ran  through  Ezra  Vaughn's  meadow ; 
that  a  part  of  Vaughn's  meadow  was  on  lot  84  ;  and  that  it 
had  been  mowed  the  last  season.  Daniel  B.  Johnson,  a  sur- 
%veyor,  testified  that  lot  84  lay  north  of  Ezra  Vaughn  ;  that  the 
0outh  line  ran  through  a  piece  of  meadow ;  that  there  was 
about  2i  square  rods  of  land  north  of  the  south  line  mowed  the 
last  year ;  that  the  clearing  looked  like  an  old  clearing.  Sam- 
uel Shaw  testified  that  there  was  the  bottom  of  an  old  stone 
wall  on  or  near  the  south  line  of  lot  57,  (which  lies  west  of  84 ;) 
that  about  40  rods  east  of  this  stone  wall  there  was  a  fence, 
which  ran  east  along  or  near  the  south  line  of  67  and  84 ; 
that  a  few  rods  east  of  the  S.  W,  comer  of  84,  this  fence  turned 
or  bowed  around  to  the  north  and  crossed  the  south  line  of  84, 
and  then,  at  a  short  distance,  crossed  back  to  the  south  side  of 
the  line,  leaving  a  little  nook  of  lot  84  south  of  the  fence  and 
north  of  the  line ;  that  this  nook  contained  2|  square  rods ;  that 
it  had  been  mowed ;  that  this  fence  was  a  brush  fence  and  was 
crooked ;  and  that  no  one  lived  on  lot  4  of  the  gore,  (which 
lay  south  of  and  adjoining  lots  57  and  84.)  Joseph  Brewster 
testified  that  in  1844  he,  one  Shew  and  one  Edward  Jenkins 
«nowed  the  meadow  on  lot  4  of  the  gore,  and  mowed  in  the 
nook  of  the  fence  before  described,  on  lot  84  ;  that  Shew  had 
charge  of,  and  occupied,  lot  4,  all  that  season.  Joseph  M. 
Baker  testified  that  he  owned  the  betterments  on  lot  57  in  1829, 
1830  and  1831 ;  that  a  brush  fence  ran  east  from  the  southeast 
comer  of  67,  along  the  side  of  the  gore,  and  was  on  the  north 
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side  of  the  line  as  he  supposed ;  that  be  bought  the  bettermenla 
on  lot  57  and  lot  4  of  the  gore,  of  Francis  Thurber,  who  he 
supposed,  had  no  title.  Frederick  W.  Baker  testified  that  he 
took  possession  of  lot  4  of  the  gore  in  1845 ;  he  mowed  the 
small  piece  in  the  nook  north  of  the  south  line  of  84,  in  1845 ; 
he  made  a  contract  to  purchase  lot  4  of  the  gore  and  lot  1  of 
the  little  location,  on  the  2d  of  July,  1846,  and  took  posseadon 
of  the  same  on  that  day ;  these  lots  were  in  the  same  farm ; 
the  house  was  on  lot  No.  1 ;  Charles  R.  Yaughn  owned  both 
these  lots  No.  4  and  No.  I,  while  Jenkins  and  Shew  had  pos- 
session of  them ;  Jenkins  and  Shew  had  possession  in  1843  and 

1844,  and  continued  in  possession  until  April  22d,  1845 ;  Ed- 
ward Jenkins  continued  to  reside  on  lot  No.  1,  until  the  fall  of 
1845 ;  on  the  22d  of  April,  1845,  the  lots  went  into  possession 
of  Charles  Yaughn ;  witness  held  possession  of  lot  4  until  April,^ 
1846 ;  he  made  the  bargain  to  purchase  lots  4  and  1  of  the 
plaintiff,  through  Caleb  Calkins,  his  agent ;  in  the  fall  of  1845 
witness  informed  plaintiff's  agent  that  a  small  part  of  lot  84 
was  in  bis  possession ;  soon  after  witness  purchased  in  July, 

1845,  he  and  Robert  and  Henry  Ostrander  repaired  the  brush 
fence  between  lot  4  of  the  gore  and  lots  67  and  84 ;  R.  and  H. 
Ostrander  claimed  lot  57 ;  the  contract  under  which  witness 
entered  into  possession  of  lot  No.  4  of  the  gore,  was  originalljr 
given  by  the  plaintiff  to  William  Ostrander,  and  from  him  it  had 
passed  through  several  hands  by  assignment;  it  came  to  wii^ 
ness  directly  from  Calkins  on  the  2d  of  July,  1845,  and  witness 
took  immediate  possession  under  it ;  witness  sold  out  his  inter- 
est in  the  contract  for  lot  No.  4  to  Ezra  Yaughn  on  the  16th 
of  November,  1846 ;  the  piece  of  land  iit  the  nook  north  of  souUi 
line  of  84,  witness  had  known  as  a  meadow  for  10  years,  and  it 
was  enclosed  by  the  brush  fence  with  thb  meadow  on  lot  4 ; 
when  witness  bought  lot  4,  he  did  not  knew  that  the  fence  en- 
closed any  part  of  84 ;  but  soon  afterwards  he  became  satisfied 
that  it  did,  and  he  then  informed  Calkins  of  the  fact.  Charles 
R.  Yaughn  testified  that  he  held  in  1844,  and  up  to  July,  1845*9 
the  contract  for  lot  4  of  the  gore,  when  it  ptssed  to  Fredtfick 
Baker ;  and  that  he  never  claimed  to  occupy  or  be  in 
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<  ef  aaj  part  of  lot  84    The  defendant  moved  for  a  nOntuiU 

The  plaintiff,  in  opposition  to  the  motion,  asked  the  court  to 


^  eubmit  the  question  of  occupancy  to  the  jury,  which  the  judge 


refused  to  do,  and  the  plaintiff  excepted.  The  fiainiitt  insisted 
i  that  as  Frederick  W*  Baker,  and  those  who  had  occupied  lot 

'>  '  No.  4  of  the  gore  before  him,  took  possession  of  that  lot  under 

I  the  plaintiff,  and  when  they  took  possession  did  not  know  that 

I  '  the  brush  fence  included  any  part  of  lot  84,  and  did  not  claim 

I  cmy  part  of  that  lot,  it  was  not  such  an  occupancy  as  was  con- 

!(  templated  by  the  statute;   and  that  running  a  brush  fence 

!i  across  the  line,  and  cutting  the  grass,  was  merely  a  trespassi 

and  did  not  constitute  an  occupancy,  at  the  date  of  the  comp* 
i  trolleHs  deed,  within  the  meaning  of  the  statute.    The  court 

the  plaintiff,  and  the  plaintiff  excepted. 


A.  G.  Moarey  for  the  plaintiff. 

D.  L.  McMastersj  for  the  defendant 

By  the  Churt^  Paige,  J.  The  revised  statutes  {voL  1,  p.  418, 
'  (  83,  1^/  ed.)  provide,  that,  whenever  any  lands  sold  for  taxes 
by  the  comptroller  diall,  at  the  time  of  the  conveyance,  be  in 
the  actual  occupancy  of  any  person,  the  grantee  to  whom  the 
same  shall  have  been  conveyed^  or  the  person  claiming  under 
him,  shall  serve  a  written  notice  on  the  person  occupying  such 
land,  stating  in  substance  the  sale  and  conveyance,  the  person 
to  whom  made,  and  the  amount  of  the  consideration  money 
mentioned  in  the  conveyance,  &c. ;  and  stating  also  that  unless 
such  consideration  money,  &c.  shall  be  paid  into  the  treasury, 
for  the  benefit  of  such  grantee,  within  six  months  after  the  ser* 
vice  of  such  notice,  the  conveyance  of  the  comptroller  will  be- 
come absolute,  and  the  occupant  and  all  others  interested  in 
the  land  be  forever  barred  from  all  right  or  title  thereto.  Sec- 
tion 85  provides  that  the  occupant,  or  any  other  person,  may, 
at  any  time  within  the  six  months  mentioned  in  such  notice, 
redeem  the  land  sold,  by  paying  into  the  treasury  the  consid' 
eration  Bioiiey,  dcc«    Section  87  declares  that  in  every  case  of 
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actual  oceupaacy,  the  grantee,  &c.  in  order  to  complete  his  title 
to  the  land  conveyed,  must  file  with  the  comptroller  an  affidavit 
of  the  service  of  such  notice.  And  section  88  provides,  if  the 
comptroller  shall  be  satisfied  by  such  affidavit,  that  the  notice 
has  been  duly  served,  and  if  the  moneys  required  to  be  paid 
into  the  treasury  for  the  redemption  of  such  land,  shall  not  have 
been  paid,  he  shall  certify  the  &ct,  and  the  conveyance  before 
made  by  him  shall  thereupon  become  absolute. 

The  question  in  this  case  is,  whether  there  was  such  an  oc- 
cupancy, by  Frederick  W.  Baker,  of  a  part  of  lot  84  in  Duer's 
patent,  at  the  date  of  the  comptroller's  deed  to  the  plaintifiT,  as 
came  within  the  meaning  of  the  revised  statutes.  If  Baker  was 
an  actual  occupant  of  a  part  of  lot  84  at  the  time  of  the  con- 
veyance to  the  plaintiff,  the  latter  could  acquire  no  title  under 
such  Conveyance,  without  serving  the  notice  on  the  occupant, 
and  filing  the  affidavit  of  such  service,  and  obtaining  the  comp- 
troUeFs  certificate,  required  by  the  83d,  87th,  and  88tb  sections 
of  the  revised  statutes,  {voL  1,  p,  412,  1^/  ed.)  No  title  passes 
to  the  grantee  until  such  notice  has  been  served,  and  such  afiH- 
davit  filed,  and  such  certificate  obtained.  The  performance  of 
these  acts  Judge  Cowen,  in  Bush  v.  Davison,  (16  Wend.  554,) 
says  constitutes  ^^  a  condition  precedent,  to  all  intents  and  pur- 
poses, and  that  without  showing  affirmatively  the  literal  per- 
formance of  it,  the  (comptroller's)  deed  still  remained  mere 
waste  paper,  of  no  more  effect  than  the  sale  under  a  mortgage 
power  without  advertisement,"  <fec.  Without  the  previous  per- 
formance of  this  condition  precedent,  the  comptroller's  deed  is 
not  only  inoperative  as  to  the  part  of  the  land  actually  occu- 
pied, but  it  is  also  inoperative  as  to  the  part  unoccupied.  Cowen^ 
J.,  in  the  same  case  says,  that  "  the  condition  is  an  entire  thing. 
So  is  the  conveyance  and  the  title.  So  the  tax,  the  land  and 
the  right  to  redeem.  The  condition  imposed  by  the  statute 
has  arisen  if  a  single  foot  of  land  was  actually  occupied."  The 
condition,  he  says,  "  must  be  performed  before  the  deed  can 
operate  to  pass  the  title  of  the  owner ;  or,  in  the  language  of 
the  statute,  before  the  grantee  can  complete  his  title  to  the  land 
conveyed."    The  notice,  the  affidavit  and  certificate  being  a 
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condition  precedent,  whenever  there  is  occupied  land  covered 
by  the  deed,  it  cannot  be  apportioned  or  divided,  to  the 
end  that  the  deed  may  avail  as  to  the  unoccupied  land. 
{Comstock  V.  Beardslet/,  16  Wend.  348 ;  6  Hill,  286.)  The 
statute  seems  to  have  been  intended  for  the  benefit  not  only  of 
the  occupant,  but  also  of  every  other  person  who  has  any  interest 
in  the  land  sold.  For  it  provides  that  "  the  occupant,  or  any 
other  person,"  may  redeem  the  land.  The  giving  of  the  notice, 
and  the  performance  of  the  other  acts  constituting  the  condition 
precedent,  cannot  be  waived  by  the  occupant  who  has  no  in- 
terest in  the  land,  to  the  prejudice  of  the  owner.  It  is  not 
necessary  that  the  occupation  should  be  by  the  owner,  or  by  a 
person  having  an  interest  in  the  land,  to  create  the  necessity 
of  a  service  of  the  notice.  {Jackson  v.  Esty,  7  Wend,  150.) 
The  statute  calls  for  the  service  of  the  notice  wherever  there  is 
an  actual  occupancy ;  an  occupancy  by  any  person,  whether 
he  has  an  interest  in  the  land  or  not.  In  Jackson  v.  Esty, 
the  occupant  held  nothing  but  the  possession  or  betterments^ 
and  made  no  claim  of  title  to  the  land.  He  was  a  mere  squat- 
ter; and  the  defendant  who  had  succeeded  to  the  rights  of 
the  occupant,  had  offered  to  purchase  of  the  lessors  of  the 
plaintiff.  But  it  was  held  that,  as  the  premises  were  actually 
occupied  at  the  date  of  the  comptroller's  deed,  the  service  of 
the  notice  was  necessary. 

It  was  evidently  not  intended,  in  the  adoption  of  the  statute, 
to  require  an  occupancy  connected  with  the  title,  but  the  object 
was  to  afford  to  the  person  who  might  happen,  at  the  date  of 
the  deed,  to  be  an  occupant,  and  to  every  other  person  who  had 
an  interest  in  the  land,  an  opportunity  to  redeem  the  whole  of 
the  land  sold.  Thus,  in  Comstock  v.  Beardsley^  (15  Wend, 
348,)  it  was  held  that  any  person  in  the  possession  of  land,  and 
Kable  to  assessment  and  taxation  therefor,  was  an  occupant, 
within  the  meaning  of  the  statute,  and  as  such  must  be  served 
with  notice.  The  revised  statutes,  (1  J?.  S,  389,  §  2,  1*/  ed,) 
subject  the  mere  occupant  to  assessment  and  taxation  for  real 
estate.  The  second  section  declares  that  land  owned  by  a 
person  residing  in  the  town,  but  occupied  by  another,  may  be 
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assessed  in  the  name  of  the  owner  or  occupant ;  thus  recog^ 
nizing  a  distinction  between  persons  who  bold  the  title  to  tl|9 
land  and  the  mere  occupant  who  has  no  title  thereto.  {See 
Imws  of  1836,  p,  241,  §  27.)  Not  even  aq  occupancy,  which 
would  constitute  an  adverse  possession,  is  necessary^  tp  call  for 
the  service  of  the  notice  required  by  the  statute,  in  relation  to 
sales  of  lands  for  taxes.  It  was  so  held  by  Nelson,  J.  in 
16  Wend.  349.  In  Jackson  v.  Esty,  (7  Id,  160,)  the  .occupant 
was  a  mere  squatter,  claiming  no  title ;  and  in  Bti^h  v.  Davi^ 
son,  he  was  sl  mere  tenant  at  sufferance;  and  yet  in  boti^ 
cases  it  was  held  that  the  occupancy  was  within  the  meaning 
of  the  statute. 

It  seems  to  me,  therefore,  that  in  the  case  of  a  comptroller'^ 
deed  on  a  sale  for  taxes,  the  only  question  in  relation  to  the  ne- 
cessity of  service  of  notice,  is,  whether  there  was  an  actual  occu- 
pancy of  any  part  of  the  land  sold,  irrespective,  altogether,  of  the 
occupant's  interest  in  the  land.  An  occupant  is  defined,  in  2 
j^ouvier^s  Law  Diet  242,  to  be  one  who  has  the  actual  use  or 
possession  of  a  thing.  Webster  defines  occupant  to  be  '^  one 
who  has  ^ssession."  In  common  parlance  occupancy  ia 
synonymous  with  possession.  In  this  case,  the  only  question 
is,  did  Frederick  Baker  actuaUy  occupy  or  possess  the  2i  square 
rods  of  lot  No.  84,  enclosed  by  the  brush  fence  with  the  meadow 
on  lot  No.  4  of  the  gore,  at  the  date  of  the  comptroller's  deed? 
It  seems  that  Baker  took  possession  of  lot  No.  4  of  the  gore,  on 
the  2d  of  July,  1846.  He  went  into  possession,  under  a  con* 
tract  to  purchase  lot  No.  4  and  lot  No.  1  of  the  little  location. 
Both  lots  were  in  the  same  farm.  The  dwelling  house  was  on 
lot  No.  1.  When  Baker  took  possession^  the  2^  square  rods 
were  enclosed  by  the  brush  fence  along  the  north  line  of  lot 
No.  4,  with  the  meadow  on  that  lot.  He  mowed  this  2^  square 
rods  in  1846,  and  continued  in  possession  thereof  in  connection 
with  the  residue  of  lot  No.  4,  from  July  2d,  1846,  until  Novem- 
ber, 1846.  This  small  piece  of  land,  part  of  lot  84,  had  been 
used  as  a  part  of  the  meadow  on  lot  4,  by  the  previous  occu- 
pants of  that  lot,  for  ten  years ;  it  had  been  enclosed  by  the 
brush  fence  with  the  meadow  of  that  lot ;  ^nd  it  (lad  been 
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tDowed«for  Bevaral  yeara  previous  to  the  possession  of  Baker,  by 
such  occupaats.  This  evidence  I  think  sufficient  to  make  out 
an  actual  occupancy  by  Baker,  at  the  date  of  the  comptroller's 
deed,  of  the  2^  square  rods,  a  part  of  lot  84,  within  the  meaning 
of  the  revised  statutes.  If  Baker  was  an  actual  occupant,  at 
the  date  of  the  deed,  his  ignorance  of  the  fact  that  the  brush 
fence  included  a  part  of  lot  84,  and  the  fact  of  his  not  claiming 
the  2i  square  rods  as  a  part  of  that  lot  cannot,  in  my  judgment, 
displace  or  defeat  his  actual  occupancy.  His  entry  upon  lot 
No.  4  of  the  gore,  under  his  contract,  and  his  taking  possession 
of  and  claiming  the  2^  square  rods  as  a  part  of  lot  4,  he  believ- 
ing that  the  brush  fence  which  included  this  small  parcel  of 
land  was  on  the  north  line  of  that  lot,  was  a  good  practical 
location  of  the  north  line  of  lot  No.  4 ;  and  if  acquiesced  in  by 
the  owner  of  lot  84  for  a  sufficient  length  of  time  to  bar  a  right 
of  entry,  such  location  could  not  be  disturbed ;  and  Baker 
would  acquire  a  perfect  title  to  the  part  of  84  embraced 
by  such  practical  location.  Practical  locations  of  boundary 
lines  are  in  general  made  where  the  parties  are  ignorant  of  the 
(rue  lines ;  and  they  are  made  under  a  belief  tbl^t  such  loca- 
tions are  correct.  Ignorance  of  the  true  location  cannot  defeat 
the  legal  effect  of  a  practical  location.  {Rockwell  v.  Adams^ 
7  Cowen,  761,  &  C.  6  Wend.  468,  S.  C.  16  Id.  302.)  It  is  not 
necessary,  in  order  to  make  an  actual  practical  location  control 
(he  courses  and  distances  in  a  deed,  that  the  party  making  such 
location,  or  acquiescing  in  it,  should  know  that  the  effect  of  it 
will  be  to  give  him  less  land  than  he  otherwise  would  be 
(entitled  to. 

If  the  evidence  authorizes  the  inference  that  the  brush  fence 
between  lot  No.  4  and  lot  84,  was  sufficient  to  protect  the 
meadow  from  the  intrusion  of  cattle,  (which  I  think  it  does,)  it 
may  be  regarded  as  a  substantial  enclosure ;  and  if  it  was  a 
subsiantial  enclosure,  the  possession  of  Baker,  had  there  been 
no  contract  of  purchase  and  no  disclaimer  of  title,  would  have 
been  an  adverse  possession.  (2  R.  S.  294.  6  Cowen,  220.)  If 
(he  possession  of  Baker  was  sufficient  to  constitute  an  adverse  pos- 
Mossion,  it  is  very  idear  that  it  was  at  least  an  actual  occupancy. 
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To  create  an  actual  occupancy,  within  the  meaRing  of 
the  statute,  it  cannot  be  necessary  that  the  part  actually 
occupied,  of  a  lot  of  land  sold  for  taxes,  should  be  occu- 
pied professedly  as  a  part  of  such  lot  If  such  part  is  cm:* 
cupied  as  a  part  of  another  lot,  it  is  equally  an  occupancy, 
and  is  as  effectual  as  if  it  had  been  occupied  as  a  part  of  the 
lot  sold.  It  is  not  necessary,  under  the  decisions  in  the  cases 
cited,  that  there  should  be  a  constructive  occupancy  of  the 
whole  of  the  land  sold,  in  order  to  bring  an  occupancy  of  a 
part  within  the  statute.  If  a  constructive  occupany  of  the 
whole  is  required,  it  may  be  necessary,  as  is  contended  by 
the  plaintiff's  counsel,  that  the  occupancy  of  the  part  should 
be  in  the  name  of,  and  as  a  part  of,  the  whole. 

I  cannot  see  how  Baker's  entry  into  possession,  under  a 
contract  of  purchase  from  the  plaintiff,  of  lot  No.  4,  could  de- 
prive him  of  the  character  of  an  actual  occupant  of  the  2^ 
square  rods  of  lot  84  included  within  the  brush  fence.  Baker,  by 
his  entry,  under  a  contract  of  purchase  from  the  plaintiff,  did 
not  become  his  tenant.  No  relation  of  landlord  and  tenant 
existed  between  them.  Baker  was  not  entitled  to  notice  to 
quit,  nor  liable  to  distress,  or  to  an  action  for  rent.  {Smith  v. 
Stewarty  6  John,  46.)  He  was  only  estopped  from  den]ring  the 
plaintiff's  title  to  lot  No.  4  until  he  obtained  his  deed,  in  pur- 
suance of  the  contract  of  purchase.  (Jackson  v.  Hotchkiss^ 
6  Cowen^  401.  5  Wend,  248.)  As  soon  as  he  obtained  bis 
deed,  the  estoppel  would  cease.  After  receiving  his  deed,  he 
would  hold  adversely  to  the  plaintiff,  and  would  be  at  liberty 
to  controvert  his  title.  (3  £fiK,  618.  7  Wheat,  535.  4  Peters^ 
606.  Averill  v.  Wilson^  decided  by  the  supreme  court  held 
for  the  Ath  district,  in  November^  1848.)  But  there  is  another 
answer  to  this  objection.  Baker's  contract  did  not  embrace 
any  part  of  lot  84.  He*  could  not,  therefore,  be  said  to  hold  or 
occupy  any  part  of  lot  84  as  the  tenant  under  the  plaintiff. 

There  being  no  conflict  in  the  evidence  on  the  subject  of 
occupancy,  there  was  nothing  for  the  juiy  to  pass  upon ;  and 
as  the  facts  would  not  have  justified  the  jury  in  finding  a  ver> 
diet  for  the  plaintiff,  he  was  properly  nonsuited.    It  is  the  duty 
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of  the  court  to  nonsuit  the  plaintiff  when  the  evidence  will  not 
authorize  a  jury  to  find  a  verdict  for  him,  or  when  the  court 
would  set  it  aside  if  so  found,  as  contrary  to  evidence,  or  against 
the  clear  weight  and  effect  of  the  evidence.  {SttLort  V.  Simp- 
son, 1  Wend.  376.     jRwcW  v.  Davis,  3  EtU,  287.) 

On  the  trial  of  this  cause,  I  was  at  first  inclined,  especially 
in  consequence  of  the  trifling  extent  of  the  actual  occupancy 
shown  in  the  case,  to  hold  that  the  comptroller's  deed  was 
operative  as  to  the  whole  of  lot  84  not  occupied  at  its  date,  and 
that  it  was  only  inoperative  as  to  the  small  piece  shown  to 
have  been  occupied  at  that  time  by  Baker.  But  on  being  re- 
ferred to  the  case  of  Bush  v.  Datnson,  (16  Wend,  654,)  in 
which  Judge  Cowen  held  that  '^  the  condition  imposed  by  the 
statute  has  arisen  if  a  single  foot  of  land  was  actually  occu- 
pied," and  that  the  condition  was  an  entire  thing  and  could 
not  be  apportioned  or  divided,  I  felt  myself  bound  by  that  de- 
cision, and  compelled  to  dispose  of  the  case  in  conformity  to  the 
principles  settled  by  it 

The  motion  to  set  aside  the  nonsuit,  and  for  a  new  triali 
must  be  denied. 


Same  Term.     Qulf/,  WiUard,  and  Hand,  Justicea 

Wtman  and  others,  ex'rs  of  Famsworth,  vs*  Farnsworth, 

adm'r,  &c. 

Voluntary  payments,  made  with  a  foil  knowledge  of  the  facta,  cannot  be  fecoT- 

eied  back. 
The  general  rule  is,  that  where  money  ia  demanded  of  a  party  as  a  matter  of  lighti 

if  he  yoluntarily  pay  it,  with  a  full  knowledge  of  the  facts  upon  whkh  Um 

demand  is  (banded,  he  cannot  recover  it  back,  although  it  was  paid  Without  oon- 

sideratbn. 
Although  it  appears  in  an  action  to  recover  back  money  paid  upon  a  note,  thai 

the  plaintiff  was  nnder  a  miiapprsbeoaifln  of  &oIb  aft  the  time  the  note  was  ghwii 

YoL.  irt.  47 
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tilt  eonrt  will  not  praitine  that  h«  wm  id  ftt  the  tmw  Um  pAynMotti  wen  mad* 
upon  the  Dote;  and  pitwf  of  that  faet  is  neceaaaiy  to  enable  lum  to  eintain  the 
actbn. 
The  oma  ie  on  the  party  claiming  a  return  of  money  paid  bj  him  under  a  mieap^ 
pvehenikni,  to  ihow  the  facte  entitling  him  to  it. 

Motion  bjr  the  defendant  to  set  aside  a  report  of  referees. 
The  facts  raising  the  points  decided  sufficiently  appear  in  the 
opinion  of  the  court. 

B*  F»  AgoHy  for  the  plaintiffs^ 

/  Cfibstm,  for  the  defendant 

By  the  Court,  Hand,  J.  It  appeai^  th^  sttm  found  due  to 
the  plaintiffs,  by  the  report,  ($493,85,)  Was  made  up  of  two 
items.  One  for  sheep,  amounting  to  $53,40,  and  the  other  for 
the  amount  of  two  payments  that  had  been  made  on  a  note^ 
and  interest  on  those  payments.  There  was  contradictory 
evidence  for  the  consideration  of  the  referees  as  to  the  sheep, 
and  with  the  report  on  that  claim,  we  cannot  interfere.  {Es' 
terly  v.  Cote,  1  Barh.  S.  C  Rep,  236.)  But  we  think  there  is 
no  evidence  to  sustain  the  remainder.  The  plaintiff's  testator 
had  given  to  the  defendant's  intestate  a  note,  which,  it  was 
admitted  on  the  trial,  '<  was  given  under  a  misapprehension  of 
facts,  and  was  void."  On  this  note  were  two  endorsements, 
one  of  $160,  the  other  of  $185.  The  note  at  the  same  time 
had  been  transferred  to  one  Van  Amee.  The  evidence  is  not 
very  fulh  Tan  Amee,  it  would  seem,  had  sued  the  note  after 
these  endorsements  were  made,  and  was  nonsuited,  but  on 
what  ground  does  not  appear.  There  is  no  evidence  showing 
to  whom  the  note  belonged  at  the  time  of  the  endorsements ; 
nor  is  there  any  evidence  that  the  testator  ever,  made  these 
payments,  except  the  endorsements^  the  hand-writing  of  which 
is  not  proved,  and  the  statements  of  the  testator  himself,  who 
said  he  had  paid  most  of  the  note,  or  the  whole  of  it,  and  added 
at  the  same  time  that ''  there  was  not  ten  dollars  betwixt  them." 
la  the  saose  cooversatioD,  or  shortly  before,  ha  said  soniething 
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about  ita  being  withoat  eonsiderataon,  and  that  he  should  suc- 
ceed in  the  suit  brought  against  him  upon  it  The  other  testi- 
mony  before  the  referees  does  not  materially  bear  upon  the 
legal  question  arising  in  the  case. 

It  is  not  necessary  to  decide  whether  the  endorsements,  if 
they  had  been  shown  to  be  in  the  hand^writing  of  E.  Fams- 
worth  would,  alone,  have  been  evidence  of  money  actually 
paid,  for  the  purpose  of  sustaining  an  action,  {See  Davies  v. 
Humphreys^  6  Mees.  4*  Wels.  153 ;  Pfiel  v.  Vanhatenberg^ 
2  Camp.  439;  Chittj/Jun,  797 ;  ChUty  on  BiUs,  42i,  6,  6^1,) 
They,  unexplained,  satisfy  so  much  of  the  note,  and,  perhaps, 
if  proved  to  be  in  his  hand-writing,  are  prima  facie  evidence  of 
the  actual  payment  of  money  to  the  then  holder  of  the  note. 
But  if  this  be  so,  there  is  not  sufficient  proof  to  sustain  this 
action  to  recover  back  the  sums  so  paid.  There  is  no  evidence 
that  they  were  paid  by  the  plaintiff's  testator  in  ignorance  of 
his  rights ;  much  less  that  they  were  paid  under  a  mistake  of 
facts.  Voluntary  payments,  made  with  full  knowledge  of  the 
facts,  cannot  be  recovered  back.  The  general  rule  is,  that 
where  money  is  demanded  as  a  matter  of  right,  if  a  party  vol- 
untarily pay  it,  with  a  full  knowledge  of  the  facts  upon  which  the 
demand  is  founded,  he  cannot  recover  it  back,  although  it  was 
paid  without  consideration.v  Some  of  the  authorities  go  so  far 
as  to  conclude  him  if  he  has  the  means  of  Imowing.  Showing 
the  claim  unfounded  is  not  sufficient  {Mowatt  v.  Wright^ 
1  WeTid.  355.  Supervisors  of  Onondaga  v,  Briggs^  2  Denio^ 
26.  Clarke  v.  DtUcher^  9  Coweri^  674.  Marriot  v.  Hampton^ 
7  T.  R.  269.  Corey  y,  Gah,  13  Vermont  Rep.  639.  Martin 
V.  Morgan,  1  Brod.  ^*  Bing.  289,  ^.  C.  Goufs  Rep.  123,  it, 
and  cases  there  cited,  Brisbane  v.  Dacres,  5  Taunt.  143.) 
There  is  no  evidence  taking  this  case  out  of  the  general  rule. 
Although  the  payor  was  under  a  misapprehension  when  the 
note  was  given,  we  cannot  presume  that  he  was  so  when  the 
payments  were  made.  This  proof  was  necessary  to  the  plain- 
tiff's case.  The  onus  is  on  the  party  claiming  a  return  of 
money  paid  under  a  misapprehension,  to  show  the  £Acts  entitting 
him  to  it 
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The  report  must  be  set  aside  unless  the  plaintiff  elects  to 
remit  so  much  of  the  sum  reported  due  to  him  as  relates  to  the 
amount  of  the  endorsements,  and  interest 

Rule  accordingly. 


«f 


Same  Term.    Before  the  same  Justices. 
Clark  vs.  Garrison. 

When  a  gmim  before  e  jnetice  of  the  peace  is  held  open  to  a  partieukr  hoar  on  t 
labieqiient  day,  the  justice  ehoold,  in  analogy  to  the  time  given  on  adjoonmiaiti^ 
wait  an  hour  after  the  time  apecified,  for  the  parties  to  appear.  And  it  is  6Roq«- 
Ods  for  him  to  call  the  cause,  in  the  absence  of  one  of  the  parties,  and  proceed  to 
the  hearing  thereof,  before  the  expiration  of  that  time. 

Garrison  sued  Clark  before  a  justice  of  the  peace,  in  trover 
for  a  note,  and  recovered  $25.  Clark  removed  the  judgment  to 
the  Saratoga  common  pleas,  and  the  attorney  for  the  defendant 
in  error  having  been  elected  county  judge,  the  cause  came  here 
on  his  certificate  pursuant  to  section  31  of  '<  An  act  to  amend 
the  act  entitled  ^  An  act  in  relation  to  the  judiciary,'  passed  May 
12,  1847."  On  the  return  day  of  the  summons  the  parties  ap- 
peared before  the  justice,  and  joined  issue,  and  the  cause  was 
thereupon  adjourned  to  Saturday  at  1  P.  M.,  when  the  plain- 
tiff was  ready,  but  the  defendant  obtained  an  attachment 
against  one  of  his  witnesses,  returnable  forthwith,  and  would 
not  consent  to  an  adjournment.  After  waiting  until  8  o'clock 
in  the  evening,  two  witnesses  of  the  plaintiff  having  left  the 
court,  he  also  obtained  an  attachment  for  them,  which  the  jus- 
tice made  returnable  on  the  following  Monday,  at  10  A.  M., 
and  held  the  court  open  until  that  time.  On  Monday,  at  lOi 
A.  M.  by  the  time-pieces  of  the  by-standers,  and  at  10  by  the 
time  of  the  justice,  which  he  "  knew"  to  be  slower  than  thereg* 
ular  time,  in  order  to  give  the  defendant  an  opportunity  to  ap- 
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pear.  On  the  motion  of  the  plaintiff  the  cause  was  called  and 
the  plaintiff  introduced  his  proof,  and  the  cause  was  submitted 
to  the  justice  a  little  before  11  o'clock,  A.  M.  The  defendant 
and  his  counsel  appeared  a  few  minutes  before  11  o'clock  and 
offered  to  return  the  attachment,  and  stated  that  the  witness 
was  in  court,  and  a  trial  was  demanded  by  the  defendant's 
Counsel,  which  was  refused ;  the  plaintiff  and  his  counsel  hay- 
ing left  the  court.  The  defendant  thereupon  sued  out  a  cer- 
tiorari. 

J.  K.  Porter i  for  the  plaintiff  in  error. 

A.  BockeSy  for  the  defendant  in  error. 

By  the  Court^  Hand,  J.  We  think  this  judgment  must  be 
reversed  because  the  justice  did  not  wait  one  hour,  for  the  de- 
fendant to  appear.  The  statute  gives  this  time  to  both  parties 
on  the  return  of  the  summons.  (2  R,  S,  233^  §  46.)  A^d  in 
our  opinion  this  is  a  reasonable  time  in  all  cases  of  adjourn- 
ments, or  where  the  cause  is  necessarily  held  open  to  a  future 
day.  The  plaintiff  has  an  hour  to  appear  after  an  adjourn- 
ment. (2  H.  S.  246,  §  119.)  And  by  analogy  he  would  be  enti- 
tled to  that  time  where  the  cause  is  held  open  to  a  particular 
hour  on  a  subsequent  day  ;  and  we  cannot  see  why  the  defen- 
dant should  not  have  the  same  indulgence.  Indeed  the  point 
may  be  considered  settled  by  authority.  In  Shufelt  v.  Cramer^ 
(20  John.  R.  309,)  where  the  justice  had  nonsuited  the  plain- 
tiff after  waiting  an  hour,  the  court  say :  "  The  justice  was 
bound  to  wait  a  reasonable  time  for  the  appearance  of  the  par- 
ties. No  case  has  yet  decided  what  is  a  reasonable  time.  We 
think,  however,  that  waiting  a  full  hour  after  the  time  appointed, 
is  giving  a  sufficient  and  reasonable  time  for  the  appearance  of 
either  party.  This  is  in  conformity  with  the  practice  on  a  sum- 
mons to  show  cause  before  a  judge.  We  are  of  opinion  that  as 
a  general  rule  the  justice  must  wait  an  hour  for  the  appearance 
of  the  parties,  and  that  he  need  wait  no  longer,  unless  some 
excuse,  which  he  shall  deem  reasonable,  be  shown  for  giving 
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further  iadulgence.'^  And  the  principle  of  this  decieioa 
approved  by  Nelson,  J.  in  Barber  v.  Parker^  (11  Wend.  62.) 
These  were  cases  upon  the  plaintiff's  appearance.  But  the  laa* 
guage  of  the  court  lays  down  the  rule  as  a  general  one.  {And 
see  Picket  v.  Dexter,  12  Id.  150 ;  Ceweris  TV.  626.)  In  the 
nuUter  af  Pidver^  (6  Wend.  632,)  the  court  approved  the  rule, 
but  thought  they  could  not  interfere  in  case  of  an  insolvent 
debtor.  We  are  satisfied  it  is  better  that  the  practice  should  bo 
uniform.    The  judgment  must  be  reversed^ 


Same  Term.    Before  the  same  Atstices. 
Bruce  and  Cortelyou  vs.  Westcott. 

An  inftmnieat  in  thsM  wofde :  "  Six  months  from  dale  I  goannty  to  pay  J.  E.  A^ 

or  hia  order,  f^lBO  without  interest^"  is  a  promiEaory  note. 
The  insertion  of  the  words  "  or  iiis  order,"  in  a  note,  after  the  execution  and  d^ 

livery  thweof  to-  the  payee,  wkboot  the  maker ^s  knowledge  or  consent,  is  a 

material  alteration,  and  renders  soch  note  invatid  in  tlie  hands  of  an  innoeeni 

holder. 
The  fact  that  a  blank  space  has  been  left  in  a  note,  eufficient  for  the  insertion  of 

additional  words  therein  without  creating  suspicion,  will  not  alone,  and  as  matter 

of  law,  authorize  the  holder  to  insert  additional  words,  after  the  execution  and 

delivery  of  the  note,  without  tbe  consent  of  the  maker. 
Where  a  Uank  space  has  been  left  in  a  note,  which  renders  the  note  imper&ct,  tbe 

holder  may,  it  seems,  in  ■ome  special  cases,  fill  the  blank.    But  if  a  aote  is  peiftct 

when  delivered,  no  alteration  can  be  made  therein  but  by  consent  of  the  parties; 

nor  wiU  the  law  imply  an  authority  to  the  holder  to  make  an  addition  thneta^ 

which  will  render  it  negotiable. 

Motion  for  a  new  trial.  The  action  was  assumpsit,  on  a 
promissory  note  or  instrument  in  writing,  made  by  the  defen- 
dant, payable  to  J.  K.  Averill,  and  endorsed  by  him  to  the 
plaintiffs  in  due  course  of  trade.  It  was  in  these  words :  "  Six 
months  from  date  I  guaranty  to  pay  J.  K.  Averill  or  bis  order 
one  hundred  and  eighty  dollars,  without  interest    Stillwater, 
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April  8,  1846."     Signed   <<  Isaac  Westcott''     Endorsed  ^J. 
K.  AverilL" 

The  cause  was  tried  before  the  Hon*  J.  Willard,  then  circuit 
judge,  at  the  Saratoga  circuity  in  May,  1847,  and  a  verdict 
taken  for  the  plaintiffs.  The  defendant  insisted  that  the 
plaintiffs  could  not  recover,  because  the  instrument  could  not 
be  given  in  evidence  under  the  declaration,  which  contained 
only  the  common  counts.  And  also  that  no  consideration  was 
exprgesed  in  the  writing.  These  objections  were  overruled. 
The  defendant  then  offered  to  prove  that  at  the  time  when  he 
executed  and  delivered  the  paper  in  question  to  J.  K.  Averill, 
the  words  ^  or  his  order"  were  not  written  in  the  paper,  and 
that  the  same  had  been  added  since^  without  his  knowledge  ot 
consent  The  plaintiffs'  counsel  objected  to  said  evidence,  on 
the  ground  that  if  the  paper  was  written  when  delivered  to 
Averill  by  the  defendant,  without  the  words  *'  or  his  order,"  the 
fact  that  there  was  a  sufficient  blank  space  left  at  the  begin- 
ning of  the  third  line  to  insert  the  words  <'  or  his  order"  after  the 
word  ''  Averill"  and  before  the  word  "  one,"  was  such  an  implied 
authority  to  Averill  to  insert  the  words  *'  or  his  order"  as  to 
make  the  defendant  liable  to  the  plaintiffs  in  this  suit,  to 
whom  the  paper  had  been  transferred  in  the  regular  course 
of  business,  although  the  words  '^  or  his  order"  were  in  fact  in- 
serted by  Averill  without  the  knowledge  or  consent  of  the 
defendant ;  or  that  at  all  events  the  issuing,  by  the  defendant, 
of  the  note  with  a  blank  space  left  for  words  of  negotiability  to 
be  inserted,  and  of  sufficient  extent  for  them  to  be  written  in,  so 
as  not  to  excite  suspicion,  made  the  defendant  liable  for  the  filling 
up  of  said  blank  space  in  the  manner  such  blanks  are  usually 
filled  upb  The  circuit  judge  decided  that  the  evidence  offered 
was  inadmissible  in  any  point  of  view^  He  discided,  as  matter 
of  law,  that  the  defendant  was  liable  to  the  plaintiffs  on  the 
paper  in  question  although  the  words  ''  or  order"  had  been  in- 
serted after  the  defendant  had  executed  and  delivered  the  paper 
to  Averill,  and  without  his,  the  defendant's,  knowledge  or  con- 
sent ;  upon  the  ground  that  a  sufficient  blank  space  had  been 
left  at  the  beginning  of  the  third  line  and  before  the  word 
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'<  one^  to  insert  the  words  ''  or  his  order."  To  the  above  decis- 
ions the  defendant  excepted.  There  were  other  points  raised, 
and  exceptions  taken,  not  necessary  to  be  noticed  here. 

George  W.  Kirtland^  for  the  plaintiff. 

J,  K.  Porter,  for  the  defendant 

By  the  Court,  Hand,  J.  The  most  important  qnestioo  ia 
this  case  is,  whether  the  insertion  of  the  words  ''  or  his  order,^ 
in  a  note,  after  its  execution  and  delivery  to  the  payee,  without 
the  maker's  knowledge  or  consent,  and  where  there  is  a  blank 
or  space  sufficient  to  do  so  without  creating  suspicion,  invali- 
dates the  note  in  the  hands  of  an  innocent  holder?  It  is  weU 
settled  that  the  alteration  of  a  note  in  any  material  part,  as 
against  a  party  not  consenting  thereto,  renders  it  wholly  ia- 
valid,  even  in  the  hands  of  an  innocent  holder.  {Chitty  on 
Bills,  182,  et  seq.  Woodworth  v.  Bank  of  America^  19  John. 
Rep,  391.  Clute  v.  Snudl,  17  Wefid.  242.  Nazro  v.  Fuller, 
24  Id,  374.  Goodman  v.  Eastman,  4  N.  Hamp.  Rep.  456. 
Cowie  V.  Halsail,  4  Bam.  ^  Aid.  197.  Bayley  on  Bills,  90.) 
That  the  insertion  of  words  making  a  note  negotiable,  which 
before  was  not  so,  is  a  material  alteration,  cannot,  I  think,  be 
doubted.  It  is  a  different  instrument,  and  may  materially 
change  the  rights  and  liability  of  the  maker.  True,  there  are 
some  dicta  that  such  an  alteration  is  ''  innocent."  {See  Clute 
V.  Small,  17  Wend.  243,  per  Cowen,  J.)  In  that  case  Coweo, 
J.  cites  Chitty  on  Bills.  Chitty  cites  Kershaw  v.  Cox,  (3  Esp. 
Rep.  246 ;)  KnUl  v.  WiUiams,  (10  East,  435,  437 ;)  Cole  v. 
Parkin,  (12  East,  471 ;)  Bathe  v.  Taylor,  (15  Id.  412 ;)  Rob- 
inson V.  Totiray,  (1  Maule  ^  SeL  217.)  Neither  of  which 
cases  in  fact  treats  this  alteration  as  immaterial,  but  the  re- 
verse. {And  see  Cowen^s  TV.  165.)  Nor  does  Chitty  so  state. 
His  language  is :  '<  so  the  insertion  of  the  words  '  or  order,'  in 
a  note  intended  to  be  negotiable,  but  which  had  been  omitted 
by  mistake,  will  not  render  it  inoperative  against  the  parties.** 
The  questions  arising  in  the  above  caseS)  were  upon  the  staiop 
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acts.  In  Kershaw  v.  Cox,  Le  Blanc,  Justice  (at  nisi  prius) 
decided  that,  as  the  omission  was  a  mista^kC)  it  did  not  require 
a  new  stamp ;  and  as  to  the  alteration,  he  thought  the  defen- 
dant had  consented,  but  he  left  that  to  the  jury.  This  was  not 
necessary  if  the  alteration  was  immaterial.  And  in  Knill  v. 
WiUiamSj  (10  East,  436,)  the  same  judge  said,  "  the  opinion  I 
delivered  in  Kershaw  v.  Cox,  can  only  be  supported  on  the 
ground  that  the  alteration  there  made  in  the  bill  the  day  after 
it  was  negotiated,  was  merely  the  correction  of  a  mistake  made 
by  the  drawer  of  it,  in  having  omitted  the  words  "  or  order," 
which  it  was  intended  at  the  time  should  be  inserted ;  for  the 
alteration  there  was  a  very  material  one."  And  this  explana- 
tion is  repeated  in  Bathe  v.  Taylor,  {supra,)  It  was,  as  stated 
by  Lord  EUenborough  in  Bathe  v.  Taylor,  and  in  Cole  v.  Par- 
kith,  {supra,)  a  mere  correction  of  a  mistake,  in  furtherance  of 
the  original  intention,  and  with  the  consent  of  aU  parties. 
The  addition  of  these  words  to  an  endorsement,  it  seems  may 
or  may  not  be  material,  as  the  note  is  or  is  not  originally  nego- 
tiable. {Story  on  Prom.  Notes,  §§  128,  139  and  notes.  Edie 
v.  East  India  Co.  Burr.  1216.)  But  this  question  does  not 
arise  here.  In  the  present  case  the  defendant  offered  to  show 
that  the  words  '^  or  his  order,"  had  been  added  to  this  note 
without  his  knowledge  or  authority.  This  would  make  it  void 
as  to  him,  unless  he  is  estopped  because  the  addition  was  writ- 
ten upon  a  blank  space  left  in  the  note ;  upon  which  ground 
it  seems  the  plaintiffs  recovered.  But  I  have  not  been  able  to 
find  any  case  that  goes  so  far.  Where  there  is  a  blank  which 
renders  the  bill  imperfect,  the  holder  in  some  special  cases  has 
been  allowed  to  fill  it.  As,  to  insert  a  payee,  {Cruchley  v. 
Clarance,  2  Maule  <^  Sel.  90 ;  Crutchly  v.  Mann,  5  Taunt. 
629 ;  Atwood  v»  Chriffin,  2  Car.  ^  Payne,  368 ;)  or  the  sum, 
according '  to  the  fact^  {Boyd  v.  Brotherson,  10  Wend.  93 ; 
Clute  v.  Small,  17  Id,  238 :)  or  the  date,  {Mitchell  v.  Culver, 
7  Cowen,  336 ;)  and,  perhaps,  the  time  of  payment,  by  the 
maker  after  endorsement,  (Mechanics^  and  Farmers'  Bank  v. 
Schuyler,  Id.  note.)  ''The  defendant  by  leaving  a  blank," 
says  Lord  Ellenborough  in  Cruchley  v.  Clarancsj  ^'  undertook 
Vol.  m.  48 
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to  be  aDswerable  for  it  when  filled  up  in  the  shape  of  a  bilL" 
In  Clute  V.  Small,  Cowen,  J.  inclined,  with  some  hesitation,  to 
the  opinion  that  where  the  real  amount  due  was  stated  in  the 
margin,  the  sum  in  the  note  might  be  corrected  by  it  He  had 
doubts,  however,  and  said  the  court  had  gone  quite  far  enough 
to  sustain  an  altered  note  as  a  genuine  one,  in  Boyd  v.  Broth- 
erson,  where  the  note  was  on  its  face  incomplete  in  sense. 
And  I  find  no  case  that  decides  that  a  space  may  be  filled  up 
in  a  bill  already  complete,  without  any  mistake,  omission  or 
authority  being  shown.  It  is  already  '^  in  the  shape  of  a  bilL^ 
After  the  instrument  is  completed  and  delivered,  no  alteration 
can  be  made  but  by  consent  of  parties.  Many  persons  use 
printed  blanks,  and  if  the  payee  may  bind  all  prior  parties  by 
filling  them  up  so  as  to  deceive,  and  then  pass  them  to  subse- 
quent holders,  it  would  be  dangerous  to  issue  a  bill  or  note 
unless  perfectly  and  completely  drawn  and  filled  up.  {Hall  v. 
Puller,  6  Bam.  ^  Cress.  750.)  Filling  an  original  blank 
space,  in  an  instrument  already  perfect,  with  material  words, 
and  with  intent  to  defraud,  is  no  less  criminal,  than  altering 
by  expunging  and  filling,  with  like  intent.  The  fair  and  un- 
suspicious appearance  of  a  note,  of  course  imposes  the  burden 
of  proving  the  alteration  upon  the  defendant,  but  does  not 
estop  him  from  proving  that  the  instrument  has  been  altered. 
The  rule  that  where  one  of  two  persons  must  suffer  by  the  act 
of  a  third,  the  one  who  innocently  afibrded  the  means  to  the 
wrongdoer  must  sustain  the  loss,  it  is  believed  does  not  apply 
to  such  a  case.  ( Goodman  v.  Eastman,  4  N.  Hamp.  Rep. 
465.  And  see  Sentance  v.  Poole,  3  Car.  ^  Payne,  1.)  The 
owner  cannot  look  to  those  who  were  parties  prior  to  the  unau- 
thorized alteration.  There  may  be  hard  cases,  but  so  &r,  the 
holder  must  be  considered  as  giving  credit  to  the  intermediate 
parties,  who  warrant  the  genuineness  of  the  note.  {Jones  v. 
Ryde,  5  Taunt.  488.  Herrick  v.  Whitney,  15  John.  Rep, 
240.)  The  fact  that  there  was  room  for  the  words  "  or  his 
order,"  did  not  alone,  and  as  matter  of  law,  authorize  their  in- 
sertion by  Averill ;  and  consent  or  authority,  after  that,  must 
be  shown  to  sustain  the  note.    Where  the  note  is  suspicious  on 
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its  face,  the  plaiDtifTs  must  explain.  And  in  all  these  cases  the 
questions  whether  the  note  has  been  altered — or  whether  an 
omission  was  by  mistake — or  whether  any  correction  that  has 
been  made  was  made  by  consent — if  the  facts  are  disputed,  are 
questions  for  the  jury.  {Herrick  v.  Mctlin,  22  Wend,  394. 
Boyd  V.  Brotherson,  10  Id,  93.  Bishop  v.  Chambre,  3  Car. 
<J*  Payne,  55.  Taylor  v.  Mosely,  6  Id.  273.  Henman  v. 
Dickinson,  5  Bing.  183.  Kershaw  v.  Cox,  3  Esp.  Rep.  246.) 
If  the  jury  find  the  note  was  delivered  by  the  defendant  to  the 
payee  with  authority  to  fill  the  blank,  or  if  these  words  were 
omitted  by  mistake,  and  afterwards  inserted  in  furtherance  of 
the  original  intention  of  the  parties,  and  certainly  if  with  the 
defendant's  consent,  he  is  liable.  But  as  the  note  was  already 
perfect,  the  law  will  not  imply  an  authority  to  make  such  an 
alteration  as  is  said  to  have  been  made  here. 

I  cannot  agree  to  the  point  taken  by  the  defendant,  that  this 
is  not  a  note.  Though  inartificially  drawn,  I  think  it  is  an 
original  and  entire  contract,  and  in  no  sense  collateral  or  con* 
ditional.  It  names  no  one  for  whom  the  defendant  stands 
guarantor.  On  the  contrary,  he  says,  "  I  guaranty  to  pay," 
which  I  take  it  means  that  he  himself  will  pay.  {Luquere  v.  , 
Prosser,  1  Hill,  256  and  cases  there  cited.  Lovell  v.  Hill,  6  Car. 
4*  Payne,  238.  Morris  v.  Lee,  Ld.  Raym.  1396.)  The  de- 
fendant was  wrong,  too,  in  his  proposed  explanations.  The 
meaning  of  these  words  could  not  be  qualified  or  explained  by 
the  proof  oflfered,  to  show  that  the  original  parties  intended 
something  different  from  their  legal  effect. 

But  there  must  be  a  new  trial  on  the  ground  of  alteration. 

New  trial  granted. 
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Where  a  hone,  hired  to  perform  a  certain  jourdey,  and  backj  beoomes  disabled  bj 
lameness,  while  on  bis  return,  without  any  fault  on  the  part  of  the  hirer,  so  tbt 
he  is  unable  to  travel,  and  the  hirer  is  thereby  compelled  to  procure  other  means 
of  returning  home,  and  to  incur  expenses  in  consequence  thereof,  those  expemei 
may  be  recouped  against  the  demand  of  the  bailor,  for  the  hire  of  the  horse;  and 
if  they  exceed  the  value  of  the  horse's  services,  the  bailor  cannot  recover  id  an 
action  brought  for  such  serx'ices. 

A  person  hiring  a  horse  of  another  is  only  responsible  for  that  degree  of  dDigeooa 
which  all  prudent  men  use  in  their  own  affairs.  He  is  bound  to  ride  the  hsam 
moderately,  and  to  treat  it  as  carefully  as  any  man  of  common  discretioii  would 
treat  his  own,  and  to  supply  it  with  suitable  food.  If  he  does  so,  and  the  hone 
is  lamed  or  injured,  the  hirer  is  not  responsible  for  any  damages.  He  i»  liabla 
only  for  negligence,  uoskilfulness,  or  wilful  misconduct 

In  an  action  on  the  case  against  the  hirer  of  a  horse,  for  so  negligently  taking  caie 
of  the  horse  that  he  became  of  no  value,  the  burthen  of  proof  lies  on  the  bailor. 
It  is  not  enough  for  him  to  show  that  the  horse  became  disabled  \  but  it  moit 
be  shown  that  he  became  so  by  the  fault  of  the  defendant 

On  a  contract  for  the  hire  of  a  vehicle  usually  employed  to  carry  two  persoos,  an 
agreement,  on  the  part  of  the  hirer,  that  it  shall  be  used  only  to  carry  one,  inU 

,    not  be  implied. 

Where  both  parties  are  silent  as  to  the  number  of  persons  who  are  to  be  permitted 
to  ride  in  a  hired  carriage,  the  hirer  is  authorized  to  cany  such  number  as  the 
vehicle  was  made  for,  not  exceeding  the  ordinary  load  adapted  to  the  team  draw* 
ing  the  same. 

Error  to  the  Saratoga  common  pleas,  ^oyder  sued  Har- 
ringtou  before  a  justice,  aad  declared  in  assumpsit,  for  the  hire 
of  a  horse,  cutter  and  harness,  &c.  Also,  in  case,  for  so  ne^i- 
gently  taking  care  of  the  horse  that  he  became  of  no  value 
The  plea  was  the  general  issue,  with  notice  of  special  matter. 
The  cause  was  tried  by  a  jury,  who  found  a  verdict  for  the 
defendant,  before  the  justice.  Snyder  removed  the  cause  to  the 
Saratoga  common  pleas,  by  certiorari.  That  court  reversed 
the  judgment  of  the  justice.  Harrington  brought  this  writ  of 
error  to  reverse  the  judgment  of  the  common  pleas,  and  to  af- 
firm that  of  the  justice.  The  facts  are  stated  in  the  opinion  of 
the  court. 
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/.  C.  Httlberi,  for  the  plaintifTin  error. 

W.  A»  Beach  4*  A.  Bockes^  for  the  defendant  in  error. 

By  the  Couri^  Willard,  J.  At  the^ime  of  the  letting  of 
the  horse  by  Snyder  to  Harrington,  it  was  known  to  both 
parties  that  the  horse  was  lame.  A  price  was  fixed  for  the 
use  of  the  horse ;  and  Harrington  said  the  lameness  made  no 
difference  to  him  if  the  horse  performed  his  journey.  The 
journey  which  was  to  be  performed,  and  the  length  of  time 
which  the  hirer  expected  to  be  absent,  were  expressly  agreed 
upon  by  the  parties.  The  rights  and  liabilities  of  the  parties 
are  to  be  determined  by  the  rules  applicable  to  the  fifth  species 
of  bailment,  as  it  is  described  in  the  elementary  books.  (2 
Kenfs  Cam.  685.  Story  on  Bailm.  374.)  The  main  obliga- 
tions of  the  letter  to  hire  {locator  rei)  deduced  from  the  nature 
of  the  contract,  are,  to  deliver  the  thing  to  the  hirer ;  to  refrain 
from  every  obstruction  to  the  use  of  it  by  the  hirer,  during  the 
period  of  the  bailment ;  to  do  no  act  which  shall  deprive  the 
hirer  of  the  thing ;  to  warrant  the  title  and  right  of  possession 
to  the  hirer,  in  order  to  enable  him  to  use  the  thing,  01^  to  per- 
form the  service ;  to  keep  the  thing  in  suitable  order  and  repair, 
for  the  purposes  of  the  bailment ;  and,  finally,  to  warrant  the 
thing  free  from  any  fault,  inconsistent  with  the  proper  use  or 
enjoyment  of  it.  (Id,)  The  obligation  to  keep  the  thing  in 
suitable  repair  for  the  purposes  of  the  bailment  is  considered  by 
Pothier  as  arising  by  operation  of  law,  from  the  fact  that  the 
enjoyment  or  use,  contemplated  by  the  contract,  cannot  other- 
wise be  obtained.  {Story  on  Bailment,  377.)  Thus,  if  a  hired 
horse  is  taken  sick  on  the  journey  agreed  on,  without  the  fault 
of  the  hirer,  the  expenses  which  are  bona  fide  incurred  for  his 
medicine,  nourishment  and  care  during  his  sickness,  are  to  be 
borne  by  the  letter  to  hire;  whether  the  horse  recovers  or  dies 
of  tlie  malady.  {Id,  378.)  The  engagements  of  the  party 
taking  a  thing  to  hire,  {conductor  rei,)  are  to  put  the  thing  to 
no  other  use  than  that  for  which  it  is  hired ;  to  use  it  well ;  to 
take  care  of  it ;  to  restore  it  at  the  time  appointed ;  to  pay  the 
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price  or  hire ;  and  in  general,  to  observe  whatever  is  prescribed 
by  the  contract,  or  by  law,  or  by  custom.  {Story  on  Bail- 
ment, 388.) 

As  this  species  of  bailment  is  of  mutual  benefit,  the  hirer  is 
only  responsible  for  tha^  degree  of  diligence  which  all  pnid^t 
men  use,  in  their  own  affairs.  The  man  who  hires  a  horse  is 
bound  to  ride  it  moderately,  and  to  treat  it  as  carefully  as  any 
man  of  common  discretion  would  his  own,  and  to  supply  it  with 
suitable  food.  And  if  he  does  so,  and  the  horse  in  such  rea- 
sonable use  is  lamed  or  injured,  he  is  not  responsible  for  ao^ 
damages.  This  was  expressly  ruled  by  this  court  in  Millon  v. 
Salisbury,  (13  John.  Rep.  211.) 

In  the  present  case,  it  appeal's  from  the  evidence  that  the 
horse  performed  the  journey  to  the  place  of  destination,  withotit 
apparent  injury.  On  his  return,  his  lameness  increased,  and 
he  became  entirely  disabled  in  travelling  on  the  first  day  about 
thirteen  miles.  He  was  unable  to  perform  the  remainder  of  the 
journey.  He  was  left  at  a  public  house,  and  was  there  kept 
and  doctored  for  several  days,  when  he  so  far  recovered  that 
he  was  able  to  be  led  to  Saratoga  Springs,  where  he  belonged. 
This  was  done  "ttt  the  procurement  and  expense  of  Harrington, 
the  hirer.  The  latter  also  was  compelled,  when  the  horse  gave 
out,  to  procure  other  means  of  returning  home.  And  it  was  at 
his  expense  also  that  the  cutter  and  harness  were  returned  to 
Snyder,  the  owner.  All  these  expenses  w^ere  sought  to  be 
recouped  by  Harrington  against  the  price  agreed  to  be  paid 
for  the  use  of  the  horse  and  cutter.  They  were  allowed  by 
way  of  recoupment  by  the  jury,  as  they  merely  found  a  verdict 
for  the  defendant  before  the  justice.  Those  expenses,  as  proved, 
exceeded  the  amount  agreed  to  be  paid  for  the  services  of  the 
horse ;  and  as  the  horse  had  not  performed  the  journey  for 
which  he  was  hired,  and  this  failure  was  not  owing  to  the  fault 
of  the  hirer,  but  to  the  defects  of  the  animal,  the  letter  to  hire 
.  could  not  recover  for  the  services  which  w^ere  performed.  The 
whole  journey  out  was  about  70  miles,  and  w^as  expected  to 
take  the  whole  or  a  part  of  two  days  in  going,  and  the  like 
time  in  returning.    These  facts  show,  what  is  not  stated  in 
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the  return,  that  the  evidence  on  the  part  of  Harrington  was 
received  by  the  justice  and  allowed  by  the  jury,  by  way  of  re- 
coupment, and  not  by  way  of  set-off. 

The  defendant  before  the  justice  was  liable  only  for  negli-  \  | 
gence,  unskilfulness  or  wilful  misconduct.    The  declaration  of     ( 
the  plaintiff  below  charges  him  with  "  carelessness,  negligence   . 
and  improper  conduct,"  with  respect  to  the  management  and 
care  of  the  horse.    The  burthen  of  proof  lay  on  the  bailor,  the 
plaintiff  below.    It  was  not  enough  to  show  that  the  horse  be- 
came disabled,  unless  he  showed  also  that  the  disability  was 
occasioned  by  the  defendant's  fault.    {Newton  v.  Pape,  1  Cowen, 
109.     Story  on  Bailm.  403,  404.)    A  different  rule  prevails  in 
France  and  Scotland,  and  probably  in  other  countries  governed 
by  the  civil  law.    The  code  Napoleon,  art.  1732,  &c.  throws 
upon  the  hirer  the  burthen  of  proving  that  the  loss  has  not 
been  by  his  fault.    (1  BelVs  Com,  454.    Code  of  Louisiana^  art, 
2691.)  But  the  rule  of  the  common  law  is  clearly  otherwise ;  with  ' 
us,  the  onus  rests  upon  the  party  who  asserts  negligence.    {See 
also  Piatt  V.  Shippard,  7  Cowen^  497 ;    Schmidt  v.  Bloody  9 
Wend,  268.) 

There  was  not  only  an  entire  failure  of  evidence  of  careless- 
ness, unskilfulness  or  misconduct  on  the  part  of  the  hirer,  but 
there  was  strong  evidence  of  careful  usage,  and  kind  treatment 
of  the  horse  on  his  part.  The  verdict  of  the  jury  in  his  favor 
on  this  point  cannot  therefore  be  disturbed.  But  it  is  urged 
that  the  fact  that  the  defendant  below  took  another  person  into 
his  cutter  on  returning  home,  is  conclusive  evidence  of  miscon- 
duct. There  is,  on  the  part  of  the  hirer,  as  has  been  already 
intimated,  an  implied  obligation  not  only  to  use  the  thing  with 
due  care  and  moderation,  but  also  not  to  apply  it  to  any  other 
use  than  that  for  which  it  was  hired.  Thus,  if  a  horse  is  hired  ^ 
as  a  saddle  horse,  the  hirer  has  no  right  to  use  the  horse  in  a 
cart,  or  to  carry  loads,  or  as  a  beast  of  burden.  So  if  horses  ( 
are  hired  for  a  week,  the  hirer  has  no  right  to  use  them  for  a 
nfonth.  And  it  may  be  generally  stated,  that  if  the  thing  is 
used  for  a  different  purpose  from  that  which  was  intended  by  ) 
the  parties,  or  in  a  different  manner^  or  for  a  longer  period,  the 
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hirer  is  not  only  responsible  for  ail  damages,  but  if  a  loss  after- 
wards  occurs,  although  by  inevitable  casualty,  he  will  generally 
be  responsible  therefor.  {Story  on  Bailm,  406,  and  cases  there 
cited.)  In  short,  such  misuser  is  deemed,  at  the  common  law, 
a  conversion  of  the  property,  for  which  the  hirer  is  generally 
held  responsible  to  the  letter  to  hire,  to  the  full  extent  of  the 
loss.  {2SaundersyA7,n.g,  b  Mass.  Rep.  Wi.  3P«cfr.492. 
12  Id.  136.)  There  is  no  evidence  in  this  case  that  Harring- 
ton was  prevented,  by  the  terms  of  the  contract,  from  taking  a 
friend  into  his  cutter  with  him.  Nor  is  there  any  evideoce 
with  respect  to  the  usage  in  such  cases.  It  was  not  showD 
that  taking  the  extra  passenger  had  a  tendency  to  injure  the 
horse.  On  the  contrary,  it  appears  that  he  assisted  t^e  defen- 
dant below  in  drawing  the  cutter  for  miles,  and  that  both 
walked  on  foot  a  great  part  of  the  way,  till  the  horse  gave  out. 
The  defendant  below  did  not  apply  the  horse  to  a  different 
purpose  from  that  agreed  on.  It  can  hardly  be  said,  that  in  a 
contract  for  the  hire  of  a  vehicle  usually  employed  to  carry 
two  persons,  an  agreement  is  implied  that  it  shall  be  used  only 
to  carry  one.  When  both  parties  are  silent  as  to  the  number 
of  persons  who  are  permitted  to  ride  in  a  hired  carriage,  the 
hirer  is  authorized  to  carry  such  number  as  the  vehicle  was 
made  for,  not  exceeding,  of  course,  the  ordinary  load  adapted 
to  the  team  drawing  the  same. 

Whether,  as  the  defendant  below  had  the  use  of  the  horse 
in  performing  the  journey  out,  he  should  be  liable  to  pay  fro 
tanio,  does  not  arise  in  this  case.  Nor  does  the  question  arise 
whether  the  defendant  below  could  have  maintained  an  action 
against  the  plaintiff,  for  the  failure  of  the  horse  to  perform ;  or 
for  the  expenses  of  taking  care  of  the  horse  after  he  became 
disabled;  or  for  the  defendant's  expenses  in  returning  home; 
or  for  the  expenses  of  returning  the  horse  and  cutter  to  its 
owner.  Probably  in  an  action  of  assumpsit  for  the  hire  of  the 
horse,  those  expenses  might  be  set  off.  (2  R.  S.  234,  i  60.) 
But  the  evidence  seems  rather  to  have  been  received  by  way 
of  recoupment  than  set-off;  and  as  the  defendant's  expenses 
actually  and  in  good  faith  incurred,  exceeded  the  hire  of  the 
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horse  and  cutter,  those  questions  do  not  become  material  in 
this  case.  Under  the  counts  in  ccLse,  there  could  be  no  set-off. 
But  the  defendant  below  could  recoupe  his  expenses,  ice, 
arising  from  the  failure  of  the  horse  to  perform,  against  the 
value  of  his  services.  {SPAllister  v.  RecU),  4  Wend.  483 ;  ^.  C. 
in  error,  8  Id,  109.  Batterman  v.  Pierce,  8  Hill,  171.  Van 
Epps  V.  Harrison,  5  Id.  63.  Whitbeck  v.  Skinner,  7  Id.  63.) 
There  was,  therefore,  no  substantial  error  committed  by  the 
justice  in  receiving  the  testimony  on  the  part  of  the  defendant 
below,  which  was  objected  to  by  the  plaintiff  below. 

I  think  the  Saratoga  common  pleas  erred  in  reversing  the 
judgment  of  the  justice,  and  that  their  judgment  should  be 
reversed,  and  that  of  the  justice  aflirmed.. 

Judgment  accordingly. 


Same  Term.    Before  the  same  Justices. 
Sherman  vs,  Sherman  and  others. 

A  taitotor,  whoie  will  took  effect  eince  the  rerised  statatee  went  into  operation, 
devised  to  his  son  H.  all  his  real  estate  in  the  town  of  C,  in  fee,  "  provided  that 
if  said  H.  shall  die  without  child  or  chQdren,  then  it  is  my  will  that  the  real  estate 
hereby  devised  shall  be  divided  equally  among  m^  grandchildren,  share  and 
-sbaro  alike;"  Seld^  that  the  limitation  over  to  the  grandchildren  was  good  by 
way  of  executory  devise;  and  that  on  the  death  of  H.  without  leaving  any  child 
or  children,  the  grandchiUren  took  the  real  estate  by  virtue  of  such  executory 
devise. 

This  was  an  action  of  ejectment  to  recover  an  undivided 
portion  of  certain  premises  situate  in  the  town  of  Cambridge. 
The  defendants  pleaded  the  general  issue.  The  cause  was 
tried  at  the  Washington  circuit,  in  June,  1847,  and  the  jury 
found  a  verdict  for  the  plaintiff.    The  defendants,  upon  a  bill 
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of  exceptions,  now  moved  for  a  new  trial.    The  facta  are  stated 
sufficiently  in  the  opinion  of  the  court. 

C  JR.  IngaUs,  for  the  plaintiff. 

K  B.  MUliman,  for  the  defendants. 

By  the  Court,  Willard,  J.  This  case  turns  upon  the  con- 
struction of  the  last  will  and  testament  of  Shubal  Shermaii. 
The  will  was  made  in  1824.  The  testator  devised  the  premises 
in  question  to  his  son  Humphrey  M.  Sherman,  in  fee,  with  a 
limitation  over.  The  devise  is  in  these  words :  "  First,  I  give 
and  bequeath  unto  my  son,  Humphrey  M.  Sherman,  all  the 
real  estate  of  which  I  may  die  seised,  lying  and  being  in  the 
town  of  Cambridge,  to  have  and  to  hold,  to  him  and  his  heirs, 
forever.  Provided,  Xhat  if  said  Humphrey  M.  shall  die  without 
child  or  children,  then  it  is  my  said  will  that  the  real  estate 
hereby  devised  shall  be  divided  equally  among  my  grand- 
children, share  and  share  alike."  It  was  admitted  that  the 
testator,  Shubal  Sherman,  died  in  possession  of  the  premises  in 
question,  in  1831,  leaving  thirty-seven  grandchildren,  of  whom 
the  plaintiff  is  one ;  that  Humphrey  M.  Sherman  entered  on 
the  death  of  his  father,  and  occupied  the  premises  under  his 
will,  paying  legacies,  &c.  until  his  death  in  1846 ;  that  he  died 
without  child  or  children ;  that  previous  to  his  death,  he  made 
and  published  his  last  will  and  testament,  devising  the  premises 
in  question  to  the  defendants,  in  fee  simple. 

If  Humphrey  M.  Sherman  took,  under  the  will  of  his  father, 
a' fee  simple  absolute,  the  defendants  are  entitled  to  hold  under 
his  will ;  but  if  the  limitation  over  to  the  grandchildren,  on  the 
proviso  that  the  said  Humphrey  M.  should  die  without  child  or 
children,  was  a  good  limitation  over  by  way  of  executory  de- 
vise, then  the  plaintiff  was  clearly  entitled  to  recover.  The 
judge  at  the  circuit  so  ruled,  and  the  sole  question  raised  by 
this  bill  of  exceptions  is,  as  to  the  correctness  of  that  opini<m. 

Although  the  will  of  Shubal  Sherman  was  made  in  1824, 
yet  as  the  testator  survived  till  1831,  the  devise  in  question  is 
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controlled  by  the  revised  statutes.  A  will  is  of  no  force  till 
the  death  of  the  testator,  and  must  be  governed  by  the  law 
existing  at  that  time.  {De  Peyster  v.  Clefidining^  8  Paige^ 
295.  Bishop  v.  Bishop,  4  Hill,  138.  18  Wend,  294,  per 
Cowen,J.    2  iZ.  ^.  726,  i  41.) 

By  the  statute,  (2  R,  S.  724,  i  24,)  a  fee  may  be  limited  on 
a  fee,  upon  a  contmgency  which,  if  it  should  occur,  must  hap- 
pen within  the  period  j)rescribed  in  that  article.  And  by  the 
twenty-second  section  of  the  same  article,  it  is  provided  that 
where  a  remainder  shall  be  limited  to  take  effect  on  the  death 
of  any  person  without  heirs,  or  heirs  of  his  body,  or  without 
issue,  the  words  "  heirs"  or  "  issue"  shall  be  construed  to  mean 
heirs  or  issue,  living  at  the  death  of  the  person  named  as  an- 
cestor. If  the  term  ^'  child"  or  "  children,"  in  the  will  of  Shubal 
Sherman,  should  be  construed  to  mean  the  same  as  "  heirs"  or 
"  issue,"  still  by  force  of  the  statute,  the  limitation  over  is  good 
by  way  of  executory  devise. 

But  it  is  believed,  that  independently  of  the  revised  statutes^ 
the  limitation  over  was  valid.  The  words  "  child"  or  "  chil- 
dren," designate  descendants  of  the  first  degree,  and  in  this 
will  they  must  be  taken  to  mean  children  living  at  the  death 
of  the  devisee,  Humphrey  M.  Sherman.  {Hughes  v.  Sayer,  1 
Peere  Williams,  534.  Mowatt  v.  Carow,  7  Paige,  328,  332, 
per  McCoun,  V.  C,  4  Ves.  jun,  692.  Fosdick  v.  Cornell, 
1  John,  Rep.  440.  Jackson  v.  Staats,  11  Id.  337.  Anderson 
V.  Jackson,  16  Id.  382.  Wilkes  v.  Lion,  2  Cowen,  334.)  The 
words  "  child"  or  "  children,"  have  not  the  technical  force  of  the 
word  issue  in  a  limitation  over ;  and  generally  refer  to  the  time 
of  the  death  of  the  devisee.  {Morgan  v.  Morgan,  5  Day*s 
Rep.  517.)  They  most  clearly  do  so,  in  the  present  case.  Con- 
sequently the  limitation  over  was  good  as  an  executory  devise. 

The  decision  at  the  circuit  was  right,  and  the  motion  on  the 
part  of  the  defendant,  for  a  new  trial,  must  be  denied. 
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Same  Term.    Before  the  same  Justices. 
Blanchard  vs.  Isaacs. 

In  order  to  chaigo  a  common  carrier,  m  rach,  there  mott  be  a  ddiTexy  of  the  aitidcs 
for  transportation,  to  the  carrier,  or  h»  servanta  or  agenta.  Hif  reapomibility 
does  not  commence  until  there  has  been  a  complete  delivery. 

If  the  delivery  is  made  to  a  servant  of  the  carrier,  it  must  be  to  one  who  is  intmsted 
to  receive  the  goods,  and  not  to  a  person  engaged  in  other  duties. 

Wher«  a  coat  was  delivered  to  the  driver  of  a  stage  coach,  by  a  person  not  a  pas- 
senger, to  be  delivered  to  another,  in  a  different  place,  but  nothing  was  paid  lor 
the  transportation  of  the  coat,  and  the  driver  refused  to  put  it  upon  the  way-bill — 
saying  he  had  no  right  to  do  so ;  and  there  was  no  proof  that  the  coat  ever  came 
to  the  possession  of  the  proprietor  of  the  stage,  or  any  of  his  agents ;  Held,  that 
there  was  no  delivery  of  the  coat  to  such  proprietor,  and  that  he  was  not  reapon" 
siUe  as  a  oommon  carrier,  for  the  loss  thereof. 

Isaacs  sued  Blanchard  before  a  justice,  and  declared  in 
trover  for  a  coat,  and  also  counted  against  him  as  a  common 
carrier.  Plea,  the  general  issue.  It  was  proved  that  Blanchard 
was  the  proprietor  of  a  stage  coach  running  upon  the  river  road 
from  Whitehall  to  Troy,  for  tlie  carrying  of  passengers  and 
their  baggage,  and  the  United  States  mail.  There  was  na 
proof  that  he  was  in  the  habit  of  carrying  goods,  or  package^ 
for  hire  or  reward,  for  such  as  chose  to  employ  him.  It  was 
proved  by  one  Kelly,  that  on  the  20th  of  September,  1846,  he 
resided  at  Fort  Miller  and  made  a  coat  for  the  plaintiff  below^ 
worth  18  dollars,  and  by  his  directions  deHvered  it  to  the  driver 
of  the  stage  of  the  defendant  below,  wrapped  up  iu  a  paper, 
directed  to  Benjamin  Isaacs,  American  Hotel,  East  Troy.  Ho 
insisted  that  it  should  be  put  on  the  w^ay  bill ;  the  driver  said 
he  had  no  right  to  put  it  on,  but  he  would  get  the  next  agent  to 
do  it,  at  Schuylerville.  Another  witness  proved  the  like  facts. 
There  was  no  evideifte  to  show  ]vhat  became  of  the  coaU 
Nothing  was  paid  or  offered  to  be  paid  to  the  driver,  and  there 
was  no  evidence  that  it  ever  came  to  the  possession  of  the  defen- 
dant below  or  any  of  his  agents.  The  justice  gave  judgment  for 
the  plaintiff  below  for  $18,00  damages,  and  the  costs ;  to  reverse 
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which  a  certiorari  was  brought  to  the  Saratc^a  county  court, 
and  the  cause  came  into  this  court,  by  virtue  of  the  thirty-first 
section  of  the  judiciary  act  of  December  14,  1847.  {Laws  of 
1847,  2d  vol.  643.) 

A.  BockeSy  for  the  plaintiff  in  error. 

E.  F.  BvUardj  for  the  defendant  in  error. 

By  the  Court,  Willard,  J.    A  common  carrier  has  been  ( 
defined  to  be  one  who,  as  a  regular  business,  undertakes  for   \ 
hire  or  reward  to  transport  the  goods  of  such  as  choose  to  em-     \  ji^ 
ploy  him,  from  place  to  place.    {Story  on  Bailm.  §  496.)    In     I 
this  general  sense  of  the  term,  Blanchard  was  not  shown  to  be    / 
a  common  carrier.    There  was  no  evidence  that  he  held  him-«^ 
self  out  as  a  carrier  of  goods  for  hir^e.  or  that  he  ever  carried 
any  goods  in  his  stages,  other  than  the  ordinary  baggage  of 
passengers.    It  is  well  settled,  in  this  state,  that  the  proprietor 
of  a  stage,  which  regularly  carries  for  hire  passengers  and 
their  baggage,  is  responsible  as  a  common  carrier  for  the  bag- 
gage, if  lost,  although  no  distinct  price  be  paid  for  its  transpor- 
tation.    The  compensation  for  its  conveyance,  in  contemplation 
of  law,  is  included  in  the  fare  of  the  passenger.    And  by  bag- 
gage,  we  are  to  understand   such   articles  of  necessity,   or 
personal  convenience,  as  are  usually  carried  by  passengers  for 
their  personal  use,  and  not  merchandize  or  other  valuables, 
although  carried  in  the  trunks  of  passengers,  which  are  not 
designed  for  any  such  use,  but  for  other  purposes,  such  as 
a  sale  and  the  like.     {Orange  County  Bank  v.  Brown,  9 
Wend.  85.     Pardee  v.  Drew,  25  Id.  469.     Hawkins  v.  Hoff- 
man, 6  Hill,  686.) 

It  is  well  settled,  also,  that  in  order  to  charge  a  common 
carrier  as  such,  there  must  be  a.  delivery  of  the  articles,  for 
transportation,  to  the  carrier  or  his  servants  or  his  agents. 
( Timer  v.  The  Utica  and  Schenectady  JR.  JR.  Co.  7  HiU,  47.) 
If  delivered  to  a  servant,  it  must  be  to  such  servant  as  is  en- 
trusted to  receive  the  goods,  and  not  to  one  engaged  in  other 
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dotiea.  lo  the  case  of  Middletm  v.  Fowler  (1  SaUe.  282))  il 
was  ruled  by  Holt,  Ch.  J.  that  the  master  of  a  stage  coach  was 
not  chargeable  for  goods  lost  by  the  driver,  unless  the  master 
takes  a  price  for  the  carriage  of  the  goods.  And  he  expressed 
the  opinion  that  a  stagecoachman  was  not  within  the  custom 
as  a  carrier,  unless  he  takes  a  distinct  price  for  the  carriage  of 
the  goods.  This  latter  intimation  has  been  qualified  by  us,  by 
considering  that  with  respect  to  the  mere  personal  baggage  of 
the  passenger,  the  price  of  transportation  is  included  in  the 
passenger's  fore.  {See  9  Wend.  85 ;  25  Id.  459 ;  6  ESO,  586; 
supra.)  The  responsibility  of  a  common  carrier  does  not  com- 
mence until  there  has  been  a  complete  delivery  to  him,  (2 
Kenfs  Com.  604.  Packard  v.  Oetman^  6  Cowen,  757.)  And 
the  delivery  must  be  to  the  proper  person.    (3  Taunt.  144) 

In  the  present  case  there  was  no  complete  delivery  of  ike 
coat  to  Blanchard,  the  proprietor.  The  driver  apprized  Kelly 
that  he  had  no  right  to  enter  it  on  the  way-bill,  but  said  he 
would  take  it  to  the  next  agent  at  Schuylerville  and  have  it 
done.  The  driver  was  made  the  servant  of  Kelly,  to  take 
the  coat  to  the  stage  agent  in  Schuylerville.  It  is  not  shown  to 
have  been  delivered  to  the  latter ;  and  of  course  it  is  not  shown 
to  have  come  to  the  knowledge  of  the  defendant  below.  No- 
thing was  paid  for  its  transportation,  and  it  would,  under  the 
circumstances,  be  unjust  to  make  the  stage  proprietor  respon- 
sible for  its  loss. 

There  was  an  entire  failure  of  proof  to  make  the  defendant 
liable  under  either  count  of  the  declaration ;  and  the  judgment 
of  the  justice  therefore  must  be  reversed. 

Judgment  reversed. 
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Same  Term.     Before  the  same  Justices.  I  sb  391 

•^  |22ap529 

Buck  vs,  Binninger. 

Upon  a  urtwraH  su«d  out  under  the  statute  authoiizing  summary  proceedingB  to 
reoover  the  poosesaon  of  land,  the  supreme  court  baa  a  ri|^bt  to  took  into  the  re- 
turn, for  the  purpose  of  examining  any  adjudicatbn  made  by  the  oflicer  before 
whom  the  proceedings  were  had,  and  to  decide  the  case  upon  its  merits.    The 
authority  of  the  court  is  not  limited  to  questions  of  jurisdiction,  and  regularity. 
Proceedings  under  that  act  cannot  be  instituted  by  a  person  who  is  merely  the  owner 
of  the  reversion,  expectant  on  the  termination  of  the  estate  of  the  tenant  for  life, 
who  is  in  the  actual  possession  of  the  premises,  against  a  tenant  to  whom  the  p^* 
titioner  has  assumed  to  let  the  same 
A  subsequent  grantee  in  fee  of  premises  previously  leased  to  another  person  for  lift, 
is  bound  by  the  covenant  for  quiet  enjoyment  contained  in  the  lease  to  the  tenant 
i  for  Ii& ;  and  cannot  institute  any  proceedings  incompatible  with  the  quiet  enjoys 

I  ment  of  the  premises  by  the  tenant  fbr  life.    He  therefore  cannot  maintain  agaimt 

a  third  person  proceedings  to  recover  possession  of  the  land,  the  effect  of  which 

would  be  to  remove  the  tenant  for  life  from  the  premises. 

'  The  covenant  for  quiet  enjoyment,  contained  in  a  lease  of  land  for  life,  is  a  covenant 

i  running  with  the  land ;  and  a  subsequent  grantee  of  the  premises  in  fee,  from  the 

,  lessor,  succeeds  to  the  rights  and  liabilities  of  the  lessor,  and  is  bound  to  guaranty 

to  the  tenant  for  life  the  quiet  enjoyment  of  the  premises. 
A  petition  under  the  act  respecting  summary  proceedings  to  recover  the  possession 
\  of  land  should  state  that  the  petitioner  was  the  owner  of  the  premises,  or  entitled 

[  to  the  possession  thereof,  at  the  time  of  his  demise  to  the  defendant    It  should 

also  state  that  the  petitioner  let  the  premises  to  the  defendant,  or  that  he  was  the 
landlord  of  the  defendant  with  respect  to  the  premises  of  which  the  posaessbn  is 
sought  to  be  recovered.    Otherwise  it  will  not  justify  the  proceedings  before  tlie 
I  officer. 


This  was  a  certiorari  to  a  judge  of  the  late  court  of  common 
pleas  of  Washington  county,  under  the  act  relative  to  summary 
proceedings  to  recover  the  possession  of  land.  (2  R,  S.  511, 
516,  i  47.)  The  certiorari  was  sued  out  on  the  instance  of  the 
tenant,  against  whom  the  judgment  of  the  court  below  was 
rendered,  and  from  the  return  it  appears  that  on  the  2d  of 
April,  1S46,  Binninger  presented  a  petition  in  writing  addressed 
to  the  judge,  stating  "  that  Jehiel  Buck  is  a  tenant  of  all  and 
singular  the  farm  situate  in  Jackson,  in  the  county  of  Wash- 
ington, called  the  Gainer  farm,  being  the  farm  formerly  owned 
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by  Edward  Gainer  of  said  Jackson,  and  on  which  he  now  re- 
sides, for  the  term  of  one  year,  comraenciDg  in  the  month  of 
April,  1844,  and  ending  on  the  last  day  of  March,  1845,  and 
which  said  Jehiel  Buck  holds  over  and  continues  in  possession 
of  said  premises  without  the  permission  of  the  said  applicant 
who  is  his  landlord^  wherefore  he  prays  a  summons,"  &c.  The 
petition  was  verified  by  the  affidavit  of  Binninger,  stating  '^hat 
the  above  application  is  true  in  substance  and  matter  of  fact" 
On  the  return  of  the  summons  the  defendant  appeared  and 
moved  to  quash  the  proceedings,  on  these  grounds,  1st.  That  the 
application  was  not  an  affidavit  within  the  meaning  of  the  stat- 
ute. 2.  That  no  demise  was  aveited  in  the  application  or  afS- 
davit.  3.  That  it  was  only  stated  by  way  of  implication  that 
Buck  was  the  tenant  of  Binninger,  or  that  Binninger  was  his 
landlord.  The  judge  overruled  these  objections ;  whereupon 
the  defendant  filed  with  the  judge  an  affidavit  in  writing,  duly 
swprn  to  before  the  said  judge,  in  which  he  denied  that  he  held 
over  the  said  premises,  or  any  part  thereof,  as  tenant  of  Bin- 
ninger ;  or  that  the  relation  of  landlord  and  tenant  ever  existed 
or  then  existed  between  them,  of  said  premises,  or  any  part 
thereof.  He  denied  that  he  held  over  and  continued  in  the 
possession  of  said  premises,  or  any  part  thereof,  after  the  expi- 
ration of  any  term  therein  as  alleged  in  the  application  of  Bin- 
ninger, or  that  Binninger  ever  rented  the  said  premises,  or  any 
part  thereof,  to  the  defendant,  as  was  alleged  by  Binninger  in 
his  application.  The  affidavit  then  stated  that  Binninger  was 
not  entitled  to  the  possession  of  the  said  premises,  or  any  part 
thereof,  but  that  Edward  Gainer  was  entitled  to  the  possession 
thereof  under  a  lease  executed  by  John  Gainer  and  wife  to  the 
said  Edward  and  wife,  for  and  during  their  lives  and  the  life 
of  the  survivor,  bearing  date  the  10th  of  August,  1833,  duly  ac- 
knowledged and  recorded.  That  at  the  time  of  making  said 
life  lease  John  Gainer  owned  the  premises  in  fee,  and  was 
in  possession,  which  possession  he  transferred  to  said  Edward 
Gainer,  who  held  the  premises  under  said  lease  previous 
to  and  on  the  2d  April,  1845,  and  that  be  still  held  the  same 
under  such  lease ;  that  the  said  Isaac  Binninger  was  bound  to 
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fulfil  the  covenants  in  said  lease,  one  of  which  was  that 
Edward  Gainer  should  quietly  enjoy  the  premises  during 
his  lifetime.  The  defendant  also  denied  that  he  had  been  ii^ 
possession  of  said  premises  since  the  last  day  of  March,  1S46>, 
but  stated  that  the  same  had  been  in  possession  of  said  Edward 
Gainer.  The  defendant  further  said,  that  on  the  1st  of  April, 
1843,  he  and  said  Binninger  entered  intq  an  agreement,  under 
their  hands,  whereby  Binninger  let  to  defendant  said  farm 
to  work  on  shares,  for  one  year  from  that  date ;  and  again  on 
the  12th  of  April,  1844,  defendant  and  Binninger  made  an 
agreement  by  parol,  whereby  said  Binninger  let  to  the  defen- 
dant said  farm  to  work  for  one  year  from  that  date  on  shares ; 
that  by  the  last  mentioned  agreement  one  quarter  of  the 
proceeds  of  the  farm  was  to  be  paid  to  Edward  Gainer,  who 
resided  thereon,  and  one  quarter  to  Binninger,  and  the  defen- 
dant was  to  have  the  rest. 

A  venire  was  issued,  and  the  cause  was  tried  on  the  15tl)  of 
April,  1845,  before  the  judge  and  a  jury.  Whereupon  the  plain- 
tiff gave  in  evidence  a  d^ed  in  fee  from  John  Gainer  and  wife 
to  Binninger,  for  the  premises  in  question,  duly  acknowledged 
and  recorded,  dated  January  28, 1843.  The  plaintiff  then  gave 
in  evidence  an  instrument  in  writing,  without  seal,  signed  by 
Binninger  and  the  defendant,  by  which  the  defendant  was  to 
occupy  the  premises  one  year  from  1st  of  April,  1843,  to  April 
1,  1844,  and  pay  the  plaintiff  a  share  of  the  proceeds  of  the 
farm.  This  was  objected  to  because  IsL  It  was  not  a  lease, 
but  only  an  agreement  to  work  the  farm  on  shares.  2.  It  was 
not  the  demise  set  forth  in  the  application.  The  objections 
were  overruled.  The  plaintiff  then  proved  a  parol  agreement 
between  the  parties,  made  the  fore  part  of  April,  1844,  whereby 
the  defendant  was  to  work  the  Gainer  farm  and  give  the  plain- 
tiff one-quarter  of  the  proceeds  for  the  ensuing  year.  The  de- 
fendant agreed  to  occupy  in  that  way  and  quit  on  the  1st  day 
of  April,  1845.  The  defendant  was  to  have  three-quarters  of 
the  proceeds,  and  to  clear  the  plaintiff  from  all  expenses  of  Ed- 
ward Gainer.    The  plaintiff  was  to  furnish  a  quarter  of  the 
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seed.    The  plaintiff  then  proved  that  the  defendant  still  con- 
tinued to  reside  on  the  premises,  and  rested. 

The  defendant  thea  moved  that  the  proceedings  be  disnoiissedi 
on  the  grounds  1.  That  no  demise  of  the  premises  was  shown  as 
stated  in  the  application,  and  if  there  was  any  tenancy  it  was 
at  will  and  required  a  notice  to  quit.  2.  That  the  relation  of 
landlord  and  tenant  did  not  exist  3.  That  the  parol  agree- 
ment was  never  completed,  and  a  demand  of  the  premises 
should  have  been  shown.  The  motion  was  denied.  The  de- 
fendant then  gave  in  evidence  a  lease  from  John  Gainer  and 
wife  to  Edward  Gainer  and  wife,  dated  August  10, 1833,  of  the 
said  premises  during  their  natural  lives  and  the  life  of  the  sur- 
vivor, for  one  cent  annual  rent,  which  lease  was  acknowledged 
and  recorded  August  27,  1833.  It  was  then  shown  that  Ed- 
ward Gainer  had  resided  on  the  premises  ever  since  the  date 
of  said  lease  in  1833 ;  that  he  was  an  old  man,  92  years  of  age; 
that  different  tenants  had  occupied  the  premises,  residing  with, 
and  taking  care  of  Edward  Gainer;  among  whom  was  the 
defendant.  That  Edward  Buck,  a  son  of  the  defendant,  la 
March,  1845,  made  a  written  contract  with  Edward  Gainer  to 
carry  on  the  farm  as  agent  for  him  during  the  ensuing  year, 
and  was  then  on  the  place,  living  witb  his  father  the  defendant, 
and  Edward  Gainer.  That  he  was  to  work  the  farm  under 
Edward  Gainer's  directions ;  and  that  he  and  the  defendant 
both  had  foddered  cattle  on  the  place  that  spring. 

The  testimony  being  closed,  the  counsel  for  the  defendant 
moved  for  a  nonsuit  on  these  grounds ;  1st.  That  the  covenant 
for  quiet  enjoyment  and  warranty  in  the  lease  from  John 
Gainer  and  wife  to  Edward  Gainer  and  wife,  dated  August  10, 
1833,  was  binding  on  the  plaintiff,  he  being  the  grantee  of  the 
lessor  John  Gainer,  and  the  covenant  running  with  the  land ; 
and  that  if  the  jury  believed  Edward  Gainer  was  in  possession 
he  could  not  be  removed.  2.  Not  material  to  be  here  noticed. 
3.  That  the  defendant  having  taken  the  farm  to  work  on  shares^ 
was  not  such  a  tenant  as  could  be  removed  by  those  proceedings. 

The  judge,  in  his  charge,  did  not  in  terms  respond  to  either 
of  these  propositions,  but  must  be  considered  as  overruling  the 
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2d  and  3d,  for  he  charged  in  substance,  amongst  other  things, 
that  the  main  question  was  whether  the  defendant  was  the 
tenant  of  the  plaintiff,  of  the  Gainer  farm,  from  April  1, 1844,  to 
April  1,  1845.  2.  That  if  he  was  such  tenant  the  next  ques- 
tion was  whether  he  held  over  his  term  without  permission  of 
Binninger.  On  the  first  question  he  charged  that  if  the  proof 
made  out  the  tenancy,  which  he  intimated  it  did,  the  defendant 
was  estopped  from  disputing  the  title  of  his  landlord,  by  show- 
ing title  in  Edward  Gainer,  and  was  bound  to  }rield  up  the  pos- 
session to  his  landlord,  and  could  not  attorn  to  Edward  Gainer 
or  any  third  person.  The  jury  found  a  verdict  for  the  landlord ; 
and  the  judge  issued  his  warrant  to  the  sheriff  requiring  him  to 
remove  all  persons  from  the  premises  in  question,  and  to  put 
the  said  Isaac  Binninger  into  the  full  possession  thereof. 

Jos.  Gfibson^  for  the  plaintiff  in  error.  I.  The  motion  made 
by  the  defendant  below,  on  the  return  of  the  summons,  to  quash 
the  proceedings,  should  have  been  granted,  because,  (1.)  The 
<<  application^^  was  not "  on  oath  of  the  facts,"  within  the  mean-^ 
ing  of  the  statute.  (2  R.  S.  513,  §  29.)  It  is  merely  kn  appli- 
cation stating  his  grounds  for  the  proceedings.  It  is  neither 
signed  by  him  nor  verified  as  required  by  the  statute.  (2.) 
There  is  no  "  oath  in  writing  of  the  facts"  as  required  by  section 
29.  The  only  oath  made  is  that  the  "  application  is  true" — 
now  the  application  is  to  remove  the  tenant,  and  probably  is 
true,  but  is  not  what  the  statute  requires.  {HUl  v.  Stockings 
6  £t//,  314.)  These  summary  proceedings  being  in  derogation 
of  the  common  law,  are  open  to  technical  objections,  and  the 
officer  must  show  a  strict  (Compliance  with  the  statute  at  every 
step.  {^Farrington  v.  Morgan,  20  Wend.  207.)  But  admit-^ 
ting  there  were  a  legal  ''oath  of  the  facts,"  still  it  is  claimed 
that  the  facts  stated  are  not  enough  to  sustain  these  proceed- 
ings. It  is  Only  alleged  in  the  application,  by  way  of  recital^ 
thdX  Buck  is  a  tenant  at  all ;  and  it  is  no  where  allied  that 
he  is  tenant  to  the  applicant  But  even  if  positively  stated  in 
the  application,  the  affidavit  annexed  is  not  so  drawn  as  to  ver- 
ify those  facts^  but  only  verifies  the  truth  of  the  application. 
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To  show  the  strictness  of  the  courts  m  regard  to  these  affidavitti 
see  Camp  v.  McCornick,  (1  Denio,  641,)  and  cases  there  cited, 
and  note  a  at  page  644.  There  is  no  demise  averred  in  the 
affidavit  or  ajpplication.  The  statute  requires  that  the  facta 
which  entitle  the  party  to  remove  the  defendant  should  be  sta- 
ted. In  order  to  comply  with  this  statute,  he  must  make  out 
a  sufficient  case,  and  in  the  words  of  the  court  in  £SU  v.  Slock- 
ingy  before  cited^  he  must  '^  make  out  a  plain  case."  Sotned^' 
mise^  from  some  person  to  the  defendant,  was  absolutely  essen- 
tial to  create  a  tenancy.  If  it  existed,  it  should  have  beea 
stated ;  and  if  it  did  not  exist,  these  proceedings  should  be  re- 
versed. It  is  only  stated  by  way  of  implication  that  the  defen- 
dant is  the  plaintiff's  tenant,  or  that  the  plaintiff  is  his  landlord 
The  affidavit  should  have  shown  how  be  became  tenant,  and 
to  whom  and  how  the  plaintiff  became  landlord.  It  is  like  the 
affidavit  in  JERll  v.  Stocking,  where  the  landlord  swore  that  he 
"  became  possessed  of  the  lease  legally,^^  But  here  the  plain- 
tiff has  not  even  favored  us  by  saying  that  he  became  our  land- 
lord "  legally^"  In  the  case  cited,  the  court  held  that  the  affi- 
davit must  state  how  the  plaintiff  became  landlord,  and  set 
forth  the  facts  which  make  out  that  relation ;  holding  that 
« unless  this  is  required,  the  occupant  may  be  turned  out  of 
possession  by  a  stranger."  " 

The  agreement  to  work  the  farm  on  shares  for  the  previous 
year,  should  have  been  rejected.  The  whole  question  was 
whether  there  was  a  taking  of  the  farm  for  the  second  year; 
and  proving  that  the  defendant  took  it  for  the  year  previous  is 
no  evidence  of  a  hiring  for  the  second.  It  cannot  be  claimed 
that  the  defendant  continued  under  that  lease,  because  the 
plaintiff  in  these  proceedings  has  claimed  throughout  on  the 
alleged  ground  of  a  letting  for  the  second  year ;  and  even  if 
the  defendant  did  continue  under  that  agreement,  it  would 
create  a  mere  tenancy  at  will,  and  would  require  notice  to  quit. 

IL  The  motion  of  the  defendant  below  to  dismiss  the  pro- 
ceedings should  have  been  granted,  because,  (1.)  There  was  no 
demise  shown  by  the  plaintiff  to  the  defendant  for  a  specific 
iime^  as  alleged  in  the  plaint ;  or  that  it  expired  on  the  last  day 
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of  March,  1845  ;  or  that  the  defendant  held  over  after  the  expi- 
ration of  any  term.  That  it  did  not  expire  on  the  last  day  of 
March,  1845,  see  the  case  of  Wilcox  v.  Wood,  (9  Wend,  346,) 
in  connection  with  the  evidence  of  Luther  B.  Wood.  The  con- 
tract as  proved  varies  one  day  from  tlie  time  alleged  in  the 
plaint.  (2.)  There  does  not  appear  to  have  been  any  agree- 
ment executed  or  completed  between  the  parties  for  the  last 
year.  It  was  a  mere  executory  agreement  for  a  lease.  No 
writings  were  executed  in  pursuance  of  the  verbal  agreement ; 
and  if  the  relation  of  landlord  and  tenant  ever  existed,  it  was  a 
mere  tenancy  at  will,  and  required  notice  to  quit.  (Hegan  v, 
Johnson,  2  Taunt  148.  Anderson  v.  Prindle,  23  Wend.  616.) 
But  this  agreement  for  a  lease,  being  by  parol^  was  void  within 
the  statute  of  frauds.  If  otherwise,  it  was  executory,  and  con- 
ferred no  interest  in  the  lessee>  {Prindle  v.  Anderson,  19  Id, 
393.)  (3.)  But  admitting  the  evidence  shows  an  agreement 
completed,  it  was  an  agreement  to  "  occupy  and  worK^  the 
farm  on  shares,  and  does  not  create  the  relation  of  landlord  and 
tenant — ^such  an  agreement  creates  the  relation  of  tenant  in 
common.  {Rich  v.  Penfield,  1  Wend.  384.  Oakley  v.  Schoon- 
maker,  15  Id.  226.  Caswell  v.  Dietrich,  15  Id.  379.  Put- 
nam V.  Wise,  1  HiU,  234.  Hare  v.  Coley,  Cro.  Eliz.  143. 
7  New  Hamp.  Rep.  306,  308.  Maverick  v.  Lewis,  3  Mo- 
Cord,  211.) 

Again,  says  Savage,  Gh.  J.,  iji  Oakley  v.  Schoonmaker,  be- 
fore cited,  the  ^'  strict  conventional  relation  of  landlord  and  ten- 
ant must  exist"  lo  sustain  tliese  proceedings.  And  in  Evertson 
V.  Sutton,  (5  Wend.  281,)  this  statute  is  held  to  be  applicable  be- 
tween landlord  and  tenant  only.  No  such  relation  existed  between 
these  parties.  The  whole  proceedings  from  beginning  to  end 
have  been  without  jurisdiction  and  are  void.  {Roach  v.  Cozine, 
9  Wend.  227.  Haywood  v.  Miller,  3  HUl,  90.)  The  evidence 
on  the  part  of  the  defendant  below  shows  a  sufficient  defence, 
because :  The  plaintiff  was  not  entitled  to  possession  of  the 
Grainer  fiirm.  The  right  of  possession  was  in  Edward  Gainer, 
imder  the  lease  from  Jno.  Gainer.  The  lease  had  been  record- 
^ed,  he  bad  been  long  in  posseasion  under  it,  and  the  |daintiff 
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had  constructive  and  ctctual  notice  of  it :  and  the  defendant 
offered  to  show  that  be  purchased  subject  to  that  lease.  Thus 
the  plaintiff  was  liable  to  Edward  Gainer,  the  former  being  as- 
signee of  the  lessor,  for  the  quiet  possession  of  the  premises. 
Edward  Gainer's  interest  was  not  affected  by  his  lessor's  giving 
a  deed.  {Rickert  v.  Snyder,  9  Wend.  416.)  The  covenant 
of  quiet  enjoyment  in  the  lease  ran  with  the  land.  {Lametti 
V.  Anderson,  6  Cowen,  308,  per  Savage,  Ch,  J.  See  also 
Norman  v.  Wells,  17  Wend.  136 ;  ^also  at  page  159,  where 
Cowen,  J.,  cites  Gray  v.  Cuthherson,  2  Chitty,  482.  See  also 
17  Wend,  14J9.)  That  this  covenant  runs  with  the  land,  see 
Hunt  V.  Amidon,  (4  J3^,  345.) 

Again,  the  plaintiff  is  estopped,  being'  a  privy  of  the  lessor, 
from  committing  a  breach  of  this  covenant  by  these  summary 
proceedings.  {Jackson  v.  Waldron,  13  Wend.  187,  per  Ch^ 
Jackson  v.  Bull,  1  John.  Cas.  90.  Jackson  v.  Stevens,  16  John,- 
Rep.  110.  McCrackm  v.  Wright,  14  Id.  193.  1  SaUc.  276. 
4  Peters,  1.     Co.  Lit.  47.     Dyer,  256.    Plow.  344.) 

The  proceedings  were  irregular  and  oppressive,  and  without 
jurisdiction,  and  should  be  reversed. 

Justice  Bronson,  in  Hill  v.  Stocking,  (6  Hill,  318,) says: 
'^  These  summary  proceecUngs  must  be  carefully  watched,  or 
they  will  be  turned  into  the  means  of  working  injustice  and 
oppression."  In  answer  to  the  grounds  of  defence  and  the  au- 
thonties  cited  to  support  them,  it  is  insisted  that  the  new  doc- 
trine of  the  supreme  court  refusing  to  examine  these  summary 
proceedings  on  the  merits,  has  been  repudiated  in  the  court  of 
errors.  {Anderson  v.  Prindle,  23  Wend.  616.  Niblo  v.  Posts 
Adwlrs,  25  Id.  280.)  In  regard  to  Jackson  v.  Brownell,  (1  John, 
Rep.  267,)  cited  by  the  plaintiff,  it  is  sufficient  to  say,  that  it 
has  been  distinctly  overruled  by  Caswell  v.  Dietrich,  (15  Wend, 
379 ;)  and  Putiiam  v.  Wise,  (1  HiU,  234.)  The  proceedings 
should  be  reversed,  and  restitution  awarded,  with  costs. 

C  L.  Allen,  for  the  defendant  in  error.  The  writ  of  certio^ 
rari,  when  issued  for  the  purpose  of  enabling  this  court  to  exer- 
cise its  supervisory  power  over  inferior  tribunals,  removes  nothing 
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but  the  record.  The  court  can  go  no  farther  than  an  exami- 
ination  whether  the  inferior  tribunal  has  kept  within  its  juris- 
diction. The  only  questions  that  can  be  discussed  on  the  return 
are  those  which  relate  to  jurisdiction,  regularity  of  the  proceed- 
ings, or  questions  of  law  which  arise  on  the  face  of  the  record 
and  of  the  proceedings  and  orders  which  are  in  the  nature  of 
records.  This  is  the  utmost  latitude  of  inquiry.  (5  £fiZ/,  18. 
Birdscdly,  Phillips,  17  Wend.iOi,  Allen  v.  Comers  ofScho- 
dock,  19  Id.  342.  Pr indie  v.  Andersonj  Id,  391.  Simpson  v. 
Rheinlander,  20  Id.  103.  Johnson  v.  Moss,  Id,  145.  Willson 
V.  Green,  Id,  189.  Ex  parte  The  Mayor,  ^c.  of  Albany,  23 
Id.  277.  Stone  et  al.  v.  The  Mayor,  ^c.  of  New-  York,  26  Id. 
157.  2  HiU,  9,  14.)  The  affidavit  of  the  landlord,  Binninger, 
was  sufficient  to  give  the  judge  jurisdiction  of  the  cause,  and 
contained  all  the  statute  required.  (2  R,  S,  512,  513.)  It  was 
objected,  before  the  officer  who  entertained  the  proceedings,  that 
it  was  not  an  affidavit,  within  the  meaning  of  the  statute.  The 
legal  and  the  English  definition  of  the  word  '^  affidavit"  are  the 
same ;  it  signifies  "  an  ocUh  in  writing,"  the  words  used  in  the 
statute.  The  application  of  the  landlord  was  ^^an  oath  in 
"writing,"  and  therefore  directly  within  the  meaning  of  the 
statute.  It  was  objected  that  no  demise  was  averred  in  the 
application  or  affidavit.  A  demise  is  averred,  in  the  affidavit, 
of  the  "  Oainer  farm  for  the  term  of  one  year  commencing  in 
the  month  of  April,"  6cc.  It  was  also  objected  that  it  only 
stated  by  way  of  implication,  that  Buck  was  the  tenant  of  Bin- 
ninger, or  that  Binninger  was  his  landlord.  Binninger  swears 
expressly  that "  Jehiel  Buck  holds  over  and  continues  in  posses- 
sion of  the  said  premises  without  the  permission  of  the  said 
applicant  who  is  his  landlord"  The  relation  of  landlord  and 
tenant  is  here  distinctly  and  unequivocally  stated.  It  is  not 
vague  or  uncertain  language ;  it  is  not  stated  by  way  of  impli- 
cation, but  positively  sworn  to.  But  were  this  otherwise,  by 
way  of  implication  would  be  enough.  The  rule  of  construction 
is  laid  down  by  Justice  Cowen,  in  Prindle  v.  Anderson,  (19 
Wend.  369,)  as  follows :  '<  We  are  not,  in  the  nature  of  this 
proceeding,  to  expect  or  to  exact  teebnical  accuracy  and  fulness 
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in  the  statement  of  the  plaintiff's  case.  A  special  demurrer  is 
not  applicable,  but  he  must  at  least  present  by  his  affidavit 
such  facts  as  will  enable  us  to  infer  argumentatively,  and  upon 
just  rules  of  construction,  a  suba^ntial  case."  The  subse- 
quent proceedings  were  all  regulaf ;  and  no  error  appearing 
upon  the  record  the  proceedings  should  be  affirmed.  But  if 
the  court  looks  beyond  the  record  the  case  is  clearly  with  the 
landlord. 

WiLLARD,  J.  The  first  statute  which  authorized  summary 
proceedings,  on  the  part  of  the  landlord,  to  remove  his  teoant 
for  non-payment  of  rent,  or  for  holding  over  after  the  expiration 
of  his  tenancy,  without  the  consent  of  his  landlord,  was  passed 
April  13,  1820.  {Lams  of  1820,  p.  176.)  That  statute  made 
no  provision  for  reviewing  the  proceedings  by  this  court;  thus 
leaving  this  court  with  no  other  than  its  common  law  powers^ 
of  re-examinipg  the  process  and  proceedings  before  the  magis- 
trate by  the  copimon  law  certiorari.  In  Lynde  v.  Nobk^  (20 
John,  80,)  the  supreme  court  held  that  such  certiorari  wooid 
not  lie  until  the  case  had  been  finally  tried,  and  judgment  given 
thereon,  and  that  then  it  would  not  suspend  the  writ  of  restitu- 
tion or  possession.  And  in  Nichols  v.  WiUiamSy  (8  Cowen,  13,) 
it  was  held  that  the  certiorari  never  brings  up  the  testimony 
given  before  the  tribunal  to  which  it  is  directed,  except  when 
it  goes  to  a  justice's  court.  Its  office  is  merely  to  remove  the 
record,  of  which  the  testimony  is  no  part.  It  was  held,  also,  in 
that  csLse,  that  the  judge  had  no  power  of  adjournment  in  such 
cases.  The  power  to  require  the  return  of  the  testimony,  &c 
by  a  justice  to  a  certiorari,  was  given  by  statute,  and  the 
proceedings  under  it  are  familiar  to  the  profession. 

The  revised  statutes  {voL  2,  p.  511)  made  essential  altera- 
tions in  the  act  relative  to  summary  proceedings  to  recover  the 
possession  of  lands,  among  which  are  the  power  to  compel  the 
attendance  of  witnesses  before  the  judge,  and  the  adjournment 
of  the  proceedings  on  the  application  of  either  party,  and  the 
awarding  of  costs  to  the  prevailing  party  on  certiorari  But 
the  most  important  change  ia  that  embraced  in  the  47th  saor 


184a]  IN  THE  SUPREME  COURT.  40 1 


Back  9.  Bmninger. 


lion,  page  516,  in  which  it  is  enacted  that  "  the  supreme  court 
may  award  a  certiorari  for  the  purpose  of  examining  any  ad- 
judiccUion  made  on  any  application  hereby  authorized."  It  is 
true  the  supreme  court,  in  BirdsaU  v.  Philips^  (17  Wend*  464,) 
and  Prindle  v.  Anderson^  (19  Id,  391,)  held  that  on  a  return 
to  a  common  law  certiorari,  no  other  questions  can  be  raised 
than  those  relating  to  the  jurisdiction  of  the  officer,  or  court, 
before  whom  the  proceedings  are  had,  and  to  the  regularity  of 
such  proceedings.  Those  two  cases  arose  under  the  statute  in 
question,  but  it  does  not  appear  that  the  attention  of  the  learned 
judge  by  whom  the  opinion  was  pronounced,  had  been  directed 
to  the  change  of  phraseology  in  the  acts.  That  the  doctrine 
was  laid  down  correctly  with  respect  to  the  office  of  a  com/mon 
law  certiorari^  is  abundantly  shown  by  the  cases  cited  by  the 
learned,  judge,  and  the  various  other  cases  which  have  been 
cited  on  the  present  argument.  But  the  case  of  Prindle  v. 
Anderson^  {supra,)  was  carried  to  the  court  of  errors  in  1840, 
and  reversed.  (23  Wend.  616.)  The  chancellor,  who  deliv- 
ered the  judgment  of  that  court,  puts  the  reversal  upon  the 
ground  that  by  the  47th  section  the  power  of  this  court  is  ne- 
cessarily enlarged,  under  the  certiorari  provided  for  reviewing 
the  summary  proceedings  between  landlord  and  tenant.  And 
he  considered  it  evident  that  the  legislature  did  not  intend,  in 
these  cases,  to  limit  the  powers  of  the  court,  as  in  the  case  of  a 
certiorari  at  common  law,  to  the  mere  questions  of  jurisdiction 
of  the  inferior  tribunal,  and  the  regularity  of  its  proceedings ; 
but  that,  on  the  contrary,  they  intended  to  give  the  supreme 
court  full  and  competent  power  to  examine,  upon  the  merits, 
every  decision  of  the  judge  a  quo  upon  a  question  of  law,  and 
to  affirm,  reverse,  or  quash  the  proceedings,  as  justice  should 
require ;  and  also  to  award  costs  to  the  prevailing  party,  which 
they  are  not  authorized  to  do  upon  a  mere  common  law  cer- 
tiorari. The  doctrine  of  this  case  was  again  affirmed  by  the 
court  of  errors  in  the  subsequent  case  of  Niblo  v.  Posfs  adm^rs^ 
(25  Wend.  280.)  We  have  therefore  a  right,  on  the  return  to 
this  certiorari,  to  look  into  the  return,  and  to  decide  the  case 
upon  its  merits. 
Vol.  in.  51 
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Without  examining  the  various  points  that  were  raised  on 
the  hearing  before  the  judge,  there  is  one  that  was  fatal  to  tbe 
application  of  the  landlord.  It  appears  by  the  testimony  that 
he  was  merely  the  owner  of  the  reversion  expectant  on  tbe 
termination  of  the  estate  of  Edward  Gainer,  the  tenant  for  life, 
who  was  in  the  actual  possession.  Binninger  was  not  entitled 
to  the  possession  of  the  premises  in  question,  until  after  tbe 
death  of  Edward  Gainer.  He  had  no  right  to  let  the  place  to 
Jehiel  Buck,  the  defendant.  He  was  not  in  possession,  and  was 
bound  by  Buck's  covenant  in  the  lease  to  Edward  Gainer,  for 
the  quiet  enjo3rment  of  the  latter  during  life.  The  judge,  on 
the  finding  of  the  jury  that  Jehiel  Buck  was  the  tenant  of  Bin* 
ninger,  holding  over  after  the  expiration  of  his  term,  issued  bis 
warrant  requiring  the  sheriff  "  to  remove  all  persons  from  the 
premises,  and  to  put  Binninger  into  the  full  possession  thereof." 
Edward  Gainer  was  then  in  possession  under  his  life  lease,  and 
was  liable  to  be  put  out ;  and  Binninger,  who  was  not  entitled 
to  the  possession,  under  his  deed,  until  the  termination  of  the 
life  estate  of  Edward  Gainer,  was  required  to  be  put  in  posses- 
sion. If  this  recovery  can  be  upheld,  I  see  nothing  to  prevent 
two  strangers,  without  color  of  title,  from  obtaining,  by  collusion 
with  each  other,  the  possession  of  any  man's  farm. 

The  doctrine  on  which  the  judge  seems  to  have  relied,  that 
a  tenant  cannot  dispute  the  title  of  bis  landlord,  and  attorn  to 
a  stranger,  was  inapplicable  to  this  case.  There  was  a  ques- 
tion behind  it,  namely,  whether  the  landlord  had  any  right  to 
the  possession  of  the  premises  at  all.  That  right  was  put  in  issue 
by  the  defendant's  affidavit.  Binninger  could  not  have  main- 
tained an  ejectment  against  the  defendant,  during  the  contin- 
uance of  the  outstanding  life  estate  of  Edward  Gainer.  (2  R 
S.  303,  i  3.  Adami  Ejectment,  29.)  Much  less  should  he 
be  permitted  to  recover  in  this  summary  proceeding,  which  is 
a  substitute  for  an  ejectment  {See  Qillet  v.  Stanley^  I  flttt, 
121,  and  Qnmt  v.  Txyumsend,  2  Id.  654.)  These  cases  rfiow 
that  an  outstanding  estate  foi'  life,  in  a  third  person,  will  defeat 
an  ejectment  by  the  owner  of  the  reversion,  without  showing 
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any  connection  between  the  tenant  for  life  aiicl  the  defendant. 
{Adair  v.  Loit,  3  HiU,  182,  8.  P.) 

Binninger  nevar  was  in  possession  of  the  premises  at  all.  At 
the  time  of  his  purchase  of  the  reversion  in  January,  1843, 
Loring  Hastings  occupied  the  premises  under  a  contract  with 
John  Gainer,  and  took  care  of  Edward  Gainer,  the  old  gentle- 
man, who  lived  on  the  place.  It  was  a  part  of  his  contract 
that  he  should  take  care  of  the  old  gentleman.  It  is  feirly  to 
be  inferred  from  the  return  that  this  life  estate  to  Edward 
Gainer  and  wife  was  granted  by  their  son  John  Gainer,  for 
their  supporL  Up  to  the  time  of  these  proceedings  they  were 
supported  there.  It  seems  from  the  verbal  agreement  proved 
between  the  defendant  and  Binninger,  in  the  spring  of  1844, 
that  the  defendant  was  to  indemnify  the  plaintiff  against  the  ex- 
pense of  supporting  the  old  gentleman.  He  was  therefore  prob- 
ably as  much  the  tenant  of  Edward  Gainer  as  of  the  plaintiff, 
according  to  the  plaintiff's  own  showing. 

Again,  the  covenant  for  quiet  enjoyment  in  the  lease  from 
John  Gainer  to  Edward  Gainer,  was  a  covenant  running  with 
the  land.  {iS^encer's  cctse,  5  Rep.  16.  17  Wend,  147,  159, 
per  Gnven,  X  2  ChUty.  482.  Hunt  v.  Amidon^  4  £fiti,  345.) 
The  plaintiff,  under  his  deed  from  John  Gainer  and  wife,  suc- 
ceeded to  the  rights  and  liabilities  of  John  Gainer,  and  was 
consequently  bound  to  guarantee  to  Edward  Gainer  the  quiet 
^oyment  of  the  premises.  He  ought  not  to  be  permitted  to 
do  by  the  forms  of  law  that  which  by  contract  he  is  bound  not 
to  do.  The  effect  of  his  recovery  in  these  proceedings  against 
Buck,  is  to  remove  Edward  Gainer  from  the  possession  of  the 
premises  in  which  he  has  a  life  estate.  Being  thus  removed 
from  the  possession,  the  latter  could  maintain  an  action  against 
Binninger  on  the  covenant  for  quiet  enjoyment,  and  an  ejectment 
to  r^ain  the  possession.  The  law,  to  avoid  circuity  of  actions, 
wiU  prevent  Binninger  from  maintaining  the  proceedings. 

I  have  omitted  to  discuss  the  objection  to  the  form  of  the  pe- 
tition, arising  from  the  omission  to  state  that  Biiininger  was 
the  owner  of  the  premises,  or  entitled  to  the  possession  thereof, 
at  the  time  of  his  demise  to  Buck*    The  petition  of  Binninger 
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may  be  true,  and  he  not  be  entitled  to  the  possession.  The 
application  neither  states  that  Binninger  let  the  premises  to  the 
defendant,  nor  that  the  defendant  was  his  tenant ;  except  by 
implication.  He  does  not  state  that  he  was  the  landlord  of  the 
defendant  with  respect  to  these  premises. 

I  am  satisfied  the  proceedings  are  erroneous,  and  that  they 
should  be  reversed  with  costs. 

Hand,  J.  and  Gadt,  P.  J.  concurred  in  that  part  of  the 
above  opinion  which  decides  that  the  affidavit  on  which  the 
proceedings  before  Judge  Howe  were  had,  was  insufficient,  to 
uphold  the  proceedings.  On  the  other  questions  they  gave  no 
opinion. 

Proceedings  reversed. 


Same  Term.     Before  the  same  Justices. 
Smith  vs,  McGowan. 

The  &ct  that  ink  of  difierent  colors  has  been  used  in  a  deed  does  not  alone  afibid 
efidenee  of  a  frandolent  alteration  of  the  deed.  There  is  nothing  in  that  dicom- 
stance,  considered  in  itself,  which  will  require  the  court,  as  matter  of  law,  to 
exclude  the  instrument  as  evidence. 

Neither  is  the  fact  that  the  name  of  the  grantee,  in  an  assignment  of  a  lease,  was 
written  on  an  erasure  of  anotlier  name,  prima  facie  evidence  against  the  validitj 
of  the  assignment ;  nor  does  it  render  the  assignment,  per  se,  a  nullity.  Hand,  J. 
dissenUng, 

The  existence  of  an  erasure  in  a  materia)  part  of  a  deed,  is  a  suspicious  circumstance, 
requiring  explanation  on  the  part  of  the  party  producing  it;  and  it  is  the  province 
of  the  jury  to  determine  whether  or  not  the  explanation  given  is  satisfactory. 

But  the  order  in  which  proof  is  to  be  received,  on  the  trial,  it  within  the  discretion  of 
the  judge.  It  is  for  him  to  determine  whether  the  explanation,  or  the  deed,  shaU 
first  be  given  in  evidence.    Hand,  J.  dissenting. 

The  defendant  cannot  object  to  the  admissibility  of  a  deed,  for  any  purpose ;  on  the 
ground  that  writing  the  name  of  the  grantee  in  an  assignment,  upon  an  erasure, 
made  the  instrument  per  se  a  nullity. 
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The  tide  of  the  grantors  in  a  lease  passes  by  the  execution  of  the  lease,  and  will  not 

be  reyested  in  them  by  any  fraudulent  alteration  of  an  assignment  of  such  lease ; 

nor  eren  by  a  forgery  of  the  lease  itself. 
The  ancient  strictness  with  regard  to  alterations  in  a  deed,  in  points  material,  which 

rendered  the  deed  Toid,  whether  made  by  the  party  benefited  or  by  a  stranger, 

has  been  qualified  by  the  modern  decisions. 
The  objection  that  the  real  estate  of  one  of  two  defendants  cannot  be  sold  upon  an 

execution,  to  satisfy  the  judgment,  while  his  co-defendant  has  sufficient  pemnal 

property  in  the  county  for  tbat  purpose,  can  only  be  raised  by  the  defendant 

whose  land  is  sold,  if  it  can  be  urged  by  any  one. 
Objections  as  to  the  regularity  of  a  sale  of  property  upon  an  execution  cannot  be 

raised  by  strangers  to  the  execution. 

This  was  an  action  of  ejectment,  tried  at  the  Saratoga  cir- 
cuit, in  May,  1846.  The  action  was  for  the  recovery  of  certain 
premises  to  which  the  plaintiff  claimed  title  as  the  purchaser 
therec^  at  a  sheriff's  sale  under  an  execution  issued  upon  a 
judgment  in  the  supreme  court,  recovered  by  Peter  Van  Ness 
against  Isaac  E.  Guernsey  and  Lewis  Smith,  the  plaintiff  in 
this  suit.  The  plaintiff  showed  the  title  to  the  premises  to 
have  been  in  Guernsey  at  the  time  of  the  sale  upon  the  execu- 
tion, by  virtue  of  a  lease  in  fee  executed  by  the  owners,  in  1840, 
to  another  person,  and  an  assignment  from  him  to  Guernsey. 
Various  exceptions  were  taken  by  the  defendant,  on  the  trial, 
and  the  jury  having  found  a  verdict  for  the  plaintiff,  the  defen- 
dant, upon  a  bill  of  exceptions,  now  moved  for  a  new  trial. 

J.  K.  Porter,  for  the  defendant. 

E.  P,  Btdlard,  for  the  plaintiff. 

WiLLARD,  J.  The  plaintiff  claimed  under  a  sheriff's  sale, 
by  virtue  of  an  execution  and  judgment  in  which  Isaac  E. 
Guernsey  was  a  defendant.  He  proved  a  lease  in  fee  executed 
by  James  Jones  and  Samuel  Irish,  jr.  dated  January  9,  1840, 
and  an  assignment  endorsed  thereon,  dated  11th  of  July,  1840, 
to  Isaac  E.  Guernsey,  covering  the  premises  in  question.  There 
was  no  objection  to  the  validity  of  the  lease,  or  the  form  of  exe- 
cution by  Jones  and  Irish.    The  title,  therefore,  had  passed 
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from  thetn.  The  assignment  was  objected  to  by  the  defeu- 
dant's  counsel,  when  it  was  offered  in  evidence,  on  the  ground 
that  it  appeared  on  the  face  of  the  instrument  that  the  name  of 
Isaac  E.  Guernsey  was  written  in  different  ink,  over  the  name 
of  another  party  erased.  It  was  admitted  in  evidence  by  the 
circuit  judge,  and  the  defendant's  counsel  excepted. 

There  is  no  principle  of  the  common  law  which  requires 
a  deed  to  be  written  throughout  with  the  same  colored  ink. 
The  £BLct  that  ink  of  different  colors  is  used  may  or  may  not 
afford  evidence  of  a  fraudulent  alteration  of  an  instrument  It 
may  often  be  an  important  item  of  evidence  on  that  question. 
And  it  may  be  consistent  with  the  utmost  honesty.  There  is 
nothing  in  the  fact,  considered  in  itself,  which  vnll  require  the 
court  to  exclude  the  instrument  for  that  reason,  as  matter  of 
law.  It  may  be  a  proper  consideration  for  the  jury,  in  connec- 
tion with  other  facts,  on  the  question  of  a  fraudulent  alteration; 
but  the  question  was  not  put  to  the  court  in  that  way. 

Nor  is  the  fact  that  the  name  of  Isaac  E.  Guernsey  was  writ- 
ten on  an  erasure  of  another  name,  prima  facie  evidence 
against  the  validity  of  the  assignment.  The  bill  of  exceptions 
concedes  that  it  was  so  written.  It  is  competent  for  the  parties 
to  write  their  deeds  on  such  paper  or  parchment  aa  they  please, 
whether  upon  an  erasure  or  not.  There  is  no  law  requiring  a 
deed  to  be  free  from  interlineations,  blots  or  erasures^  though  it 
is  conceded  that  such  blemishes  may  cast  suspicion  on  the  in- 
strument. The  defendant  did  not  pretend  that  his  name  had 
been  erased,  or  the  name  of  any  one  from  whom  he  derived  title; 
for  he  defended  at  the  instance  of  Jones  and  Irish,  one  or  both 
of  them,  the  original  lessors.  The  execution  of  the  lease  by 
Jones  and  Irish,  it  has  been  before  remarked,  was  not  disputed. 
Those  gentlemen  had  thus  conveyed  the  premises  to  some- 
body— the  original  lessee,  whose  name  is  not  given  in  the  bill 
of  exceptions.  That  lessee  assigned,  as  the  plaintiff  contends, 
to  Guernsey.  But  suppose  he  assigned  to  somebody  else,  and 
the  name  of  the  assignee  was  erased  and  that  of  Guernsey 
fraudulently  inserted ;  that  fact  cannot  affect  the  rights  of  Jones 
and  Irish.     Their  title  passed,  by  the  execution  of  the  lease. 
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and  cannot  be  revested  in  them  by  any  fraudulent  alteration 
of  the  assignment  by  the  lessee,  or  even  by  a  forgery  of  the 
lease  itself.  This  question  was  examined  and  settled  in  Lewis 
V.  Payvij  (8  Cowen^  71.)  It  was  there  held  that  when  a  deed 
operates  by  way  of  transmutation  of  possession  of  land  or  other 
corporeal  hereditament,  the  alteration  will  not  divest  the  estate, 
though  such  alteration  be  material  and  fraudulent;  but  it 
avoids  the  covenants  in  the  deed,  if  any ;  a  valid  deed  being 
essential  to  these.  So  an  alteration  by  the  obligee  of  a  bond, 
or  the  party  to  any  other  deed  creating  a  mere  chose  in  action 
in  him,  utterly  avoids  the  deed,  both  as  to  the  right  and  the 
remedy  upon  it  Even  the  cancelling  of  a  deed  does  not  divest 
the  estate  from  the  person  in  whom  it  was  vested  by  the  deed. 
{Co,  Litt  226,  b.  note  136.)  The  same  doctrine  is  repeated  in 
Jackson  v.  Ghnddj  (7  Wend.  364.)  The  objection  at  the  trial 
went  upon  the  ground,  that  writing  the  name  of  the  assignee 
upon  an  erasure,  made  the  instrument  per  se^  a  nullity.  It 
assumes  that  even  if  so  made  in  the  presence  of  forty  witnesses, 
and  upon  an  adequate  consideration,  it  was  a  nullity.  The 
objection  is  not  put  upon  the  ground  that  an  erasure  is  a  sus- 
picious circumstance,  calling  for  explanation.  If  the  objection 
had  taken  that  form,  non  constat,  but  that  an  explanation 
would  have  appeared  by  other  parts  of  the  instrument,  or  could 
have  been  shown  by  witnesses.  In  Jackson  v.  Osbom,  (2  Wend. 
565,  559,)  erasures  and  interlineations  in  a  material  part  of  a 
deed,  of  which  no  notice  is  taken  at  the  time  of  execution,  are 
mentioned  as  suspicious  circumstances  which  require  some  ex- 
planation on  the  part  of  the  party  producing  it ;  and  it  is  the 
province  of  the  jury,  says  Mr.  Justice  Sutherland,  to  determine 
whether  or  not  the  explanation  given  is  satisfactory.  The 
order  in  which  proof  is  to  be  received  at  the  trial  is  within 
the  discretion  of  the  judge ;  and  an  abuse  of  that  discretion 
cannot  well  be  corrected  by  bill  of  exceptions.  Whether 
the  explanation  or  the  deed  should  be  first  given  in  evi- 
dence, it  belonged  to  the  judge  at  the  circuit  to  determine. 
They  could  not  both  be  given  at  once.  The  circuit  judge 
received  the  deed  first    No  question  was  raised  on  the  ex- 
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planatory  circumstances.     The  exception  merely  raises  the 
abstract  question  of  its  admissibility  for  any  purpose. 

There  was  no  evidence  that  this  erasure  had  been  made 
after  the  execution  of  the  assignment,  nor  by  whom  it  was 
made ;  and  assuming  that  an  explanation  of  some  kind  was 
necessary,  for  the  consideration  of  the  jury,  there  was  do  error 
in  permitting  it  to  be  received.  The  fact  that  the  defendant, 
at  the  close  of  the  case,  did  not  urge  the  insufficiency  of  the 
explanation  as  one  of  the  grounds  of  his  motion  for  a  nonsuit, 
is  conclusive  evidence  either  that  the  explanation  was  satis&c- 
tory,  or  that  the  objection  itself  was  abandoned. 

The  ancient  strictness  with  regard  to  alterations  in  a  deed 
in  points  material,  which  rendered  the  deed  void,  whether  made 
by  the  party  benefited  or  by  a  stranger,  as  was  declared  in  Vv 
got^s  case,  (11  Co.  26,)  has  been  qualified  by  subsequent  cases. 
{See  6  Cowen,  748, 749,  where  the  cases  are  collected  and  re- 
viewed. 8  Cowen,  73.  15  John.  R.  297,  per  Piatt,  J.  See 
alsod  D.  i^  E.  152;  2  ££  Bl  259;  6  East,  95;  10  /d.60.) 
The  reason  for  this  strictness  may  be  gathered  fi'om  the  ancient 
practice  of  actually  bringing  the  deed  into  court  for  the  inspec- 
tion of  the  judges ;  and  if,  as  is  said  in  10  Coke,  92,  6.  the 
judges  found  it  had  been  rased  or  interlined  in  any  material 
part,  they  adjudged  it  to  be  void  ;  though  Coke  says  that  prac- 
tice was  afterwards  altered.  {Per  BtUler,  J.  in  Martin  v. 
MUler,  4  T.  R.  338,  339.)  The  doctrine  relied  on  from  the 
Touchstone,  69,  comes  from  the  same  source.  And  Mr.  Justice 
Sutherland,  in  Rees  v.  Overbaugh,  (6  Cowen,  748,)  in  speak- 
ing of  the  rigor  of  this  ancient  rule,  intimates  that  it  has  been 
substantially  exploded  by  the  modern  decisions.  In  early  times, 
when  few,  and  perhaps  none  of  the  jurors  could  read  or  write, 
and  when  deeds  were  drawn  only  by  men  of  a  particular  pro- 
fession ;  and  when  the  rules  of  pleading  required  the  actual 
production  of  the  deed,  corresponding  in  all  respects  with  the 
profert,  there  was  some  propriety  in  the  strictness  contended  for. 
But  that  extremely  rigorous  rule  is  not  adapted  to  modern 
times.  It  was  not  settled  in  England,  that  a  deed  which  had 
been  lost  or  destroyed  by  time  or  accident,  could  be  (beaded 
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according  to  the  truth  of  the  case,  without  profert,  until  the  case 
of  Read  v.  Brochman,  (3  T,  R.  151.)  The  rules  of  evidence 
should  conform  themselves  to  the  customs  and  wants  of  society. 
It  is  this  plastic  principle  which  modifies  or  dispenses  with  a 
rule,  where  the  reason  for  the  rule  requires  it,  that  imparts  to 
the  common  law  its  highest  value.  A  large  proportion  of  deeds 
are  drawn  by  the  parties,  or  their  neighbors,  who  are  not  pro- 
fessional men ;  and  if  the  doctrine  of  Pigofs  case  and  the 
Touchstone  should  be  rigorously  applied  to  every  rasure,  ipter- 
lineation  or  obliteration,  titles  would  be  disturbed  to  an  incalcu- 
lable amount.  This  would  certainly  be  the  case,  if  we  are  to 
presume  that  every  alteration  or  erasure  was  fraudulently  made, 
after  the  execution  of  the  deed.  I  am  willing  to  adhere  to  the 
ancient  rule  as  it  has  been  modified  and  explained  by  Suther- 
land, J.,  in  Rees  v.  Overbaugh,  (6  Cowefi,  748,  749,)  and  by 
Savage,  Ch.  J.,  in  Lewis  v.  Payn,  (8  Cowen^  72,  et.  seq.)  and 
by  the  subsequent  cases.  There  was  no  error  committed  by 
the  circuit  judge  in  receiving  the  deed  in  evidence,  under  the 
circumstances  disclosed  in  the  bill  of  exceptions. 

The  objection  that  the  execution  could  not  be  enforced  upon 
Guernsey's  real  estate  while  Smith,  his  co-defendant,  had  per- 
sonal property,  can  only  be  raised  by  Guernsey,  if  it  can  by  any 
body.  So  also,  the  other  objections  as  to  the  regularity  of  the 
sale  cannot  be  raised  by  strangers  to  the  execution.  {See  8 
Cowen,  162 ;  1  Id,  114 ;  4  We7id.  462,  474 ;  2  HUl,  36^;  8 
Wend,  545  ;  12  Id.  96 ;  2  7?.  &  369,  §  40,  1st  ed.) 

The  objection  that  the  judgment  was  paid  by  Smith,  and  the 
assignment  thereof  was  to  him,  and  that  therefore  the  subse- 
quent proceedings  were  void,  is  not  well  founded  in  faet.  The 
assignment  was  made  to  Mr.  Ellis,  and  there  is  more  evidence 
that  he  furnished  the  money,  than  that  it  was  furnished  by 
Smith.  If  this  point  had  been  in  doubt,  the  court  should  have 
been  asked  to  submit  it  to  the  jury.  But  the  fair  intendment 
from  all  the  evidence  is,  that  Smith  procured  Mr.  Ellis,  his  at- 
torney, to  buy  and  take  &n  assignment  of  the  judgment.  This 
he  had  a  right  to  do.  {See  Steele  v.  Babcock^  1  J9i//,  527.) 
This  is  not  like  The  Bank  of  Salina  v.  Abbotf  et  al,  ^3  Defiio^ 

Vol-  m.  5? 
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181.)    In  that  case  the  payment  was  made  by  one  defendant, 

»  _ 

and  the  judgment  was  assigned  to  him.    This  the  court  say 
cannot  be  done. 

At  law,  it  is  well  settled  that  payment  of  a  judgment  to  the 
plaintiff  or  the  owner,  by  the  defendant,  or  by  one  of  several 
defendants,  extinguishes  it,  although  such  payment  be  made 
by  a  defendant  who  is  a  mere  surety.  The  motion  for  a  new 
trial  should  be  denied. 

Cady,  p.  J.  concurred. 

Hand,  J.  dissented,  on  the  question  of  alteration ;  he  hold- 
ing thi^t  (he  onus  of  showing  the  alteration  to  have  been  made 
before  the  execution  and  delivery  of  the  assignment,  was  on 
the  party  setting  up  the  instrument ;  and  that  this  proof  must 
be  made  before  the  lease  could  be  received  in  evidence. 

New  trial  denied. 


*  Same  Term.     Before  ff^  same  Justices, 

Robertson  and  others,  appellants^  vs.  Caw,  respondent- 

A  legacy  to  a  penon  who  is  a  sabscribing  witnen  to  the  wiU,  and  who  maj  be  ex- 
aminad  aa  a  witnew  on  the  probate  of  the  will,  to  prove  the  execation  thflcerff 
isToid. 

To  render  a  perwn  a  tnbscribing  witness  to  a  wiU,  within  the  meaning  of  the  Iiv, 
it  is  not  necessary  that  his  testimony,  on  proving  the  will  before  the  smrogatfi 
should  establish  all  the  ceremonies  of  the  attestation. 

The  fact  that  one  of  the  subscribing  witnesses  to  a  wiU  did  not  sign  the  suds  m  i 
witness  at  the  request  of  the  festabrix  cannot  in  a  suit  between  him  and  the  exeeo- 
toxs  be  proved  by  his  own  affidavit,  taken  beibre  the  surrogate  on  the  pannogd 
the  will. 

What  a  paity  swore  to  as  a  witness  on  a  former  occasion  cannot  be  gWen  in  evi- 
dence in  his  fiivor,  though  it  may  be,  against  him. 
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TJiedtcMon  of  the  mnopUa,  oa  a  trial  boftira  him  as  to  the  validity  of  a  will,  that  a 
Iflgatoe  thflniD  named  who  had  signed  hie  name  ee  a  eabicribing  witnen  thereto, 
wai  not  a  sabicribing  witneei  within  the  meaning  of  the  law,  will  not  conclude 
other  legatees,  in  a  controveriy  between  them  and  the  execators. 

A  will  contained  this  beqaeet:  "To  the  Anociate  Reformed  Church  of  B.  9500, 
provided  that  Rev.  D.  C.  continiieB  to  be  their  partor  fi>r  seven  jears  to  come,  bat 
if  not,  then  it  must  be  paid  over  to  said  D.  C.  with  interest ;"  Held^  by  Willabo,  J. 
that  the  beqaest  to  the  church  was  upon  the  condition  that  D.  C.  should  oontinoe 
to  be  their  pastor  for  seven  years ;  and  that  the  same  being  a  condition  precedent 
the  chnieh  would  take  no  vested  interest  until  the  condition  was  performed. 
And  D.  C.  having  been  regularly  dismissed  fiom  the  charge  of  the  choroh  within 
the  seven  yean; 

Bdd  also,  by  Willard,  J.,  that  the  legacy  could  never  vest  in  the  church.  And 
the  bequest  over  to  D.  C.  being  void,  by  reason  of  his  being  a  subscribing  witness 
to  the  will, 

BeldJurtkeTf  by  Willard,  J.,  that  the  legacy  fell  into  the  residue,  and  went  to  the 


The  word  "  provided"  is  the  appropriate  term  for  creating  a  condition  precedent. 
Per  Willard,  J. 

This  was  an  appeal  from  the  final  decree  of  the  surrogate 
of  the  county  of  Fulton,  pronounced  on  the  13th  of  October, 
1846.  The  appellants  are  the  executors  of  the  last  will  and 
testament  of  Margaret  McPherson,  late  of  the  county  of  Fulton, 
deceased.  The  will  was  dated  7th  of  July,  1844,  and  was  ad- 
mitted to  probate  by  the  surrogate  of  Fulton  county  on  the  13th 
of  September,  1844.  The  subscribing  witnesses  to  the  will  were 
William  Walker,  William  Chambers,  and  David  Cawj  the  re- 
spondent, each  of  whom  is  a  legatee  named  in  the  will^  and 
each  of  whom  was  examined  as  a  witness  before  the  surrogate, 
on  admitting  the  will  to  probate.  The  will,  among  other  things, 
contained  this  bequest :  "  To  the  Associate  Reformed  Church 
df  Broadalbin  five  hundred  dollars,  provided  that  Rev;  David 
Caw  continues  to  be  their  pastor  for  seven  years  to  come,  but 
if  not,  then  it  must  be  paid  over  to  said  David  Caw  with  inter- 
est." On  the  14th  of  April,  1846,  the  executors  applied  to  the 
surrogate  of  the  county  of  Fulton,  in  pursuance  of  the  70th 
section  of  artide  3,  title  3,  chapter  6,  of  part  2,  of  the  revised 
statutes,  and  obtain^  a  citation  to  all  persons  interested  in  the 
estate  of  the  testatrix,  to  attend  th^  final  settlement  of  their  ac- 
counts.   The  citation  was  served  upon  all  the  legatees  and 
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persons  interested  in  tbe  estate,  and  a  guardian  ad  litem  was 
appointed  for  Alexander  Campbell,  an  infant,  who  is  the  nephew 
of  the  testatrix  and  the  residuary  legatee  in  the  will.    All  the 
parties  interested  appeared  before  the  surrogate,  and  the  execu- 
tors rendered  their  accounts.    The  cause  was  adjourned  from 
time  to  time.     David  Caw  claimed  the  legacy  above  mentioned, 
but  the  executors  refused  to  allow  it,  insisting  that  it  belonged 
to  the  Associate  Reformed  Church  of  Broadalbin.    It  was  proved 
on  the  part  of  Caw,  that  on  the  18th  of  June,  1846,  he  was  reg- 
ularly dismissed  from  the  charge  of  the  said  church,  and  the 
pastoral  relation  between  him  and  that  church  regularly  dis- 
solved by  the  proper  action  of  the  presbytery  to  which  it  was 
attached.    This  proceeding  was  had  at  his  own  instance,  bat 
was  not  objected  to  by  the  church.     Mr.  Caw  soon  after,  and 
before  the  passing  of  these  accounts,  was  regularly  settled  over 
another  congregation.    For  these  reasons  he  insisted  thel^acy 
belonged  to  him.     The  executors  insisted,  that  as  he  was  a 
subscribing  witness  to  the  will,  and  still  resided  in  this  state, 
and  indeed  in  the  same  county,  and  was  not  disabled  from  be- 
ing a  witness)  and  was  in  fact  examined  as  a  witness  before 
the  surrogate  on  the  probate  of  the  will,  the  legacy  to  him  was 
void.    The  counsel  for  the  respondent  then  offered  in  evidence 
the  record  of  the  probate  of  the  said  will,  together  with  the  affi- 
davits of  the  subscribing  witnesses  thereto,  and  to  show  ihwifj 
that  the  will  was  proved  by  Chambers  and  Walker,  two  of  the 
subscribing  witnesses;  and  they  offered  the  testimony  taken ai 
the  same  time  before  the  surrogate,  of  the  said  David  Caw,  to 
show  that  he  then  testified  that  though  he  subscribed  said  will 
as  a  witness,  he  did  not  do  so  at  the  request  of  the  testatrix* 
This  testimony  was  objected  to  by  the  counsel  for  the  appel- 
lants, but  the  objection  was  overruled  by  the  surrogate  and  the 
testimony  was  received.     Other  evidence  was  given  tending  to 
show  that  David  Caw,  the  respondent,  did  sign  as  a  witness  at 
the  request  of  the  testatrix.    The  fact  that  his  name  was  sub- 
scribed by  himself,  under  the  attestation  clause,  with  the  other 
witnesses,  was  admitted.    And  it  was  also  proved  and  admitted 
that  the  whole  body  of  the  will  was  in  his  hand-writing.   It 
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appears  from  the  surrogate's  return,  that  the  guardian  ad  litem 
for  the  residuary  legatee  claimed  the  legacy  as  going  to  him  ; 
and  insisted  that  neither  Caw  nor  the  church  was  entitled  to  it. 
The  "cotlnsel  for  the  church  insisted  that  the  legacy  vested  at 
once  in  the  church,  and  was  liable  to  be  defeated  by  condition 
subsequent,  viz.  the  dismissal  of  Caw  from  his  pastoral  relation 
to  the  said  church.  That  the  payment  by  the  executors  to  the 
trustees  of  the  church  was  therefore  a  good  payment,  and  that 
the  remedy  of  Caw  was  against  them.  This  payment  to  the 
trustees  of  the  Associate  Reformed  Church  in  Broadalbin  was 
made  by  the  executors  on  the  22d  of  August,  1846,  after  the 
commencement  of  the  proceedings  before  the  surrogate  to  ac- 
count. James  Robertson,  one  of  the  executors,  was  also  one 
of  the  trustees  of  the  said  church. 

The  surrogate  decided  that  the  objection  that  the  legacy  to 
Caw  was  void  in  consequence  of  his  being  a  subscribing  wit- 
ness to  the  will,  was  not  well  taken,  inasmuch  as  it  appears 
'<  that  he  was  not  legally  a  subscribing  witness,  and  was  not 
used  as  a  witness  in  the  proving  of  this  will,  and  therefore  did 
not  come  within  the  provisions  of  the  statute  in  such  case  pro- 
vided.'' That  the  ccmtingency  had  happened  which  gave  the 
legacy  to  Caw,  and  he  accordingly  decreed  that  the  executors 
*^  pay  to  said  Rev.  David  Caw  the  bequest  of  $500  mentioned 
in  said  will,  together  with  the  interest  on  the  same  from  the 
10th  of  February,  1845,  to  the  10th  of  October,  1846,  being 
$58,34,  and  being  in  all  $558,34,  and  also  $15  costs,  and  the 
surrc^ate's  fees  $14,38."  These  payments  were  directed  to  be 
made  out  of  the  estate  of  the  testatrix  in  their  hands,  and  the 
decree  disposed  of  the  residue  of  the  assets  in  the  hands  of  the 
executors.  The  appeal  was  from  so  much  of  the  decree  as 
required  the  executors  to  pay  the  legacy  and  costs  to  the  re- 
spondent Caw. 

John  WeUs,  for  the  appellant. 

Wm,  McFarlandy  for  the  respondent. 
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By  the  Courts  Willard,  J.  The  first  questioQ  aricdog  oif 
this  appeal  is,  whether  the  subscription  by  David  Caw,  the  le-- 
spondent,  as  a  witness  to  the  will  of  the  testatrix,  avoids  the 
legacy  therein  bequeathed  to  him.  The  revised  statutes  {2voL 
65,  i  50,)  contain  this  provision  on  the  subject:  "  If  any  peraoo 
shall  be  a  subscribing  witness  to  the  execution  of  any  will, 
wherein  any  beneficial  devise,  legacy,  interest  or  appointment 
of  any  real  or  personal  estate,  shall  be  made  to  such  witness, 
and  such  trill  cannot  be  proved  wiihcmt  the  testisnany  of  swh 
toitnessj  the  said  devise,  legacy,  interest  or  appointment  shall 
be  void,  so  far  only  as  concerns  such  witness  or  any  claimiDg 
under  him ;  and  such  person  shall  be  a  competent  witness  and 
compeUable  to  testify  respecting  the  execution  of  the  said  will, 
in  like  manner  as  if  no  such  devise  or  bequest  had  been  made." 
The  40th  section  {Id.-  63,)  requires,  among  other  things,  as  a 
requisite  to  the  valid  execution  of  a  will,  that  "  There  shall  beat 
least  two  attesting  witnesses,  each  of  whom  shall  sign  his  name 
as  a  witness,  at  the  end  of  the  will,  at  the  request  of  the  testa- 
tor." The  10th  section  of  the  act  of  1837,  {Laws  of  1837,  p. 
526,)  requires  that  in  all  cases  "  two  at  least  of  the  witnesses 
to  the  will,  if  so  many  are  living  in  this  state,  and  of  sound 
mind,  and  are  not  disabled  from  age,  sickness  or  infirmity,  from 
attending,  shall  be  produced  and  examined."  And  the  11th 
section  provides, ''  that  in  case  the  will  is  contested,  and  any 
person  having  the  right  to  contest  the  same,  shall  before  pro- 
bate, file  with  the  surrogate  a  request  in  writing  that  all  the 
witnesses  to  such  will  shall  be  examined ;  then  all  the  witness- 
es to  such  will,  who  are  living  in  this  state,  and  of  sound  mind, 
and  who  are  not  disabled  from  age,  sickness  or  infirmity,  firom 
attending,  shall  be  ptoduced  and  examined." 

All  the  subscribing  witnesses  to  this  will  resided  within  this 
state,  and  were  in  fact  examined  as  witnesses.  And  none  of 
them  labored  under  any  of  the  disabilities  above  mentioned. 
From  the  foregoing  legislative  provisions  it  k  obvious,  that  aO 
the  subscribing  witnesses  to  a  will  may  in  certain  contingen- 
cies be  indispensable  to  the  proof  of  the  will  To  render  each 
witness  competent,  his  legacy  is  declared  to  be  void.    This 
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does  not  depend  upon  the  information  the  subscribing  witness 
may  be  able  to  impart,  bat  on  the  question  whether  his  name 
is  in  fact  placed  in  such  position  as  to  render  it  indispensable 
that  he  should  be  called  and  examined  as  a  witness.  There  is 
no  hardship  in  this ;  as  the  act  of  attestation  is  a  voluntary 
act  Mr.  Caw  drew  this  will,  and  knew  its  contents.  He  must 
be  presumed  to  have  known  that  his  attestation  of  the  will 
worked  a  forfeiture  of  his  legacy.  He  was  a  proper  person,  in- 
dependent of  the  bequest,  to  be  a  subscribing  witness.  In  case 
the  will  had  been  contested,  he  must  have  been  examined  as  a 
witness,  whether  he  was  a  subscribing  witness  or  not ;  provided 
he  was  competent  in  other  respects.  The  party  who  receives 
the  instructions  for  a  will  fron^  a  testator,  and  above  all  the 
party  who  draws  the  will,  should  be  a  disinterested  person. 
The  conduct  of  the  scrivener,  who  derives  the  slightest  benefit 
under  the  will,  has  always  been  watched  with  jealousy.  A 
will  in  the  hand-writing  of  a  principal  legatee  is  not  admitted 
(o  probate  by  the  English  ecclesiastical  courts  without  satisfac- 
tory explanations,  beyond  the  ordinary  proof  by  the  subscribing 
witnesses.  The  presumption  is  strong  against  an  act  done  by 
the  agency  of  the  party  benefited.  (1  Phil.  Ec.  Rep.  187.  2 
irf.323.  3/c{.456.  1  JETc^s^.  384, 620.)  By  the  civil  law  the 
act  was  absolutely  defeated.  {Dig-  lib.  34,  tit.  8.  '^  De  eo 
quodquis  sibi  cidscripHt  in  testamento.^)  And  the  Napoleon 
code  {art.  976,)  provides  "  that  neither  of  the  legatees,  by  what  ^ 
jtitle  soever  they  are  so,  nor  their  relatives,  Qor  connections,  even 
to  the  fourth  degree  inclusive,  nor  the  clerks  of  the  notary  by 
whom  the  acts  shall  be  taken,  shall  be  capable  of  being  received 
as  witnesses  of  the  will  by  public  act." 

Although  the  valid  execution  of  this  will  cannot  be  question- 
ed, on  this  a[qpeal,  yet  the  foregoing  considerations  vindicate 
the  policy  of  the  rule  which  avoids  a  l^aey  to  a  subscribing 
witness.  On  principle  it  should  avoid  it,  in  every  case,  wheth- 
er the  probate  be  contested  or  not.  The  revised  statutes  (2  vol. 
68,  §  12,)  originally  required  all  the  witnesses  to  the  will  who 
were  living,  and  in  this  state,  and  of  sound  mind,  to  be  pro- 
duced and  examined.    This  left  but  a  small  scope  for  the  ope- 
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ration  of  the  exception  in  the  60th  section,  supra.    The  repeal 
of  the  12th  section  of  the  revised  statutes,  and  the  substitution 
of  section  11  in  the  act  of  1837,  {Laws  of  1837,  p.  626,)  was 
not  designed  to  increase  the  chances  in  favor  of  the  witness' 
taking  under  the  will,  but  to  relieve  the  executors  or  devisees 
who  have  aa  interest  in  proving  and  recording  it,  from  thei.^ 
creased  labor  and  expense  of  producing  and  examining  all  the 
witnesses  beyond  two,  except  when  a  party  having  a  right  to 
contest  the  will  should  file  with  the  surrogate,  a  request  in  wri- 
ting, that  all  the  witnesses  to  such  will  should  be  examined 
As  aU  the  subscribing  witnesses,  whatever  be  their  number,  aie 
liable,  if  liviog,  to  be  examined,  full  effect  cannot  be  given  U> 
the  statute  without  avoiding  their  legacies.     They  must  aD 
thus  be  rendered  competent,  in  order  that  those  affected  by  the 
will  may  be  entitled  to  their  evidence.    The  competency  of 
the  witness  does  not  depend  on  the  accuracy  of  his  recoIIecdoD, 
nor  on  the  influence  which  his  testimony  may  have  in  uphold- 
ing or  invalidating  the  will.    He  may  be  able  to  give  material 
evidence  touching  the  testamentary  capacity  of  the  testatoi; 
and  fail  to  recollect  many  of  the  statutory  forms  prescribed  for 
a  valid  execution  of  a  will.    He  cannot  be  said  not  to  be  a  sab- 
scribing  witness,  merely  for  the  reason  that  his  testimony  alone 
does  not  establish  all  the  ceremonies  of  the  attestation.    The 
surrogate  was  wrong  in  holding  that  a  man  is  not  a  subscribing 
witness  to  a  will,  within  the  meaning  of  the  law,  unless  his 
testimony  proves  a  compliance  with  all  the  forms  which  the 
statute  has  prescribed  in  such  cases.    I  think  the  legacy  to 
Caw  was  void,  for  the  reason  that  he  was  a  subscribing  witness 
and  capable  of  being  examined,  and  was  actually  examined  as 
a  witness  at  the  probate  of  the  will. 

But  if  it  was  competent  to  prove  that  Mr.  Caw  did  not  sign 
the  will,  as  a  witness,  at  the  request  of  the  testatrix,  that  &ct 
could  not  be  proved  by  his  own  affidavit,  taken  before  the  sur- 
rogate, when  the  will  was  admitted  to  probate.  What  a  party 
swore  to  on  a  former  occasion,  cannot  be  given  in  evidence  in 
his  favor,  though  it  may  be  against  him.  A  party  cannot  thus 
manufacture  testimony  for  himself.    Nor  does  the  certificate  of 
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the  surrogate,  that  the  will  was  proved  before  him  by  the  oath 
of  Chambers  and  Walker,  two  of  the  subscribing  witnesses,  im- 
part vitality  to  the  legacy  to  Caw.  The  decision  of  the  surro- 
gate, on  a  trial  before  him  as  to  the  validity  of  a  will,  that  a 
legatee  therein  named,  who  had  signed  his  name  ad  a  subscri- 
bing witness  thereto,  was  not  a  subscribing  witness  within  the 
meaning  of  the  law,  cannot  conclude  other  legatees,  in  a  con- 
troversy between  them  and  the  executors.  The  question  on 
proving  a  will  for  probate  and  as  a  will  of  real  estate  is  betweeii 
the  executors  on  the  one  side  and  the  heirs  at  law  and  next  of 
kin  on  the  other.  {Laws  of  1837,  pp.  624,  626.)  The  lega- 
tees are  not  parties  unless  they  institute  the  proceedings  them- 
selves, under  the  4th  section,  page  624.  They  did  not  do  s6 
in  this  case,  but  the  will  was  proved  on  the  application  of  the 
executors.  No  decision  on  that  proceeding,  except  the  order  ad- 
mitting the  will  to  probate  and  directing  it  to  be  recorded  as  a 
will  of  real  estate,  concluded  any  body.  The  probate  is  con- 
clusive evidence  of  the  validity  of  the  will,  until  reversed  on 
appeal,  or  revoked  by  the  surrogate,  or  the  will  be  declared  void. 
(2  R.  S.  61,  i  29.)  The  certificate  of  the  due  proof  of  the  will 
as  a  will  of  real  estate  merely,  entitles  it  to  be  read  in  evidence, 
subject  to  be  repelled  by  contrary  proof.  (2  R.  S.  68.  Laws 
of  1837,  p,  628.)*  The  surrogate  is  clothed  with  no  authority  to 
certify  any  thing  else  but  the  proof  of  the  will. 

The  suit  by  the  executors,  before  the  surrogate,  on  rendering 
their  final  accounts,  is  between  them  and  the  legatees.  Neither 
the  heiis  nor  next  of  kin  are  parties,  as  such.  (2  R.  S.  92.) 
Nor  need  they  be  cited,  on  passing  the  accounts  of  the  execu- 
tors, unless  they  happen  also  to  be  creditors  or  legatees,  or  both ; 
and  it  is  then  in  the  latter  character  that  they  are  cited.  The 
decision  of  the  surrogate,  therefore,  on  granting  probate,  that 
Caw  was  not  a  witness,  was  extra-judicial  and  void,  and  it  was 
between  other  parties  than  those  against  whom  it  was  given  in 
evidence.    {See  1  Phil.  Ev.  322  ei  seq.) 

The  decree  of  the  surrogate  was  erroneous  and  must  be  re- 
versed. And  as  this  court  is  bound  on  this  reversal,  to  make 
such  decree  as  the  court  below  ought  to  have  made,  it  becomes 
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nec^dsary  to  inquire,  in  the  next  place,  to  wbom  the  legacy  in 
question  belongs.  The  bequest  to  the  church  was  evideotly 
upon  the  condition  that  the  respondent  continued  to  be  their 
pastor  for  seven  years  to  come.  This  is  a  condition  precedent, 
and  the  church  has  no  vested  interest  till  the  condition  is  per- 
formed. As  there  was  a  bequest  over,  in  case  the  contiogeocy 
did  not  happen,  the  condition  cannot  be  regarded  merely  as 
in  terror  em.  {Cleaver  v.  Spurting,  2  P.  Wms.  528.)  Thb 
is  not  a  vested  legacy  to  be  defeated  by  the  happening  of  a  con- 
dition subsequent.  The  apparent  motive  for  the  bounty  oTthe 
testatrix,  was  the  seven  years'  continuance  of  Mr.  Caw  as  pas- 
tor. And  she  obviously  intended  that  that  event  should  hap- 
pen before  the  legacy  should  vest  in  the  church.  The  word 
used,  "  provided"  &c,  is  the  a[ipropriate  term  for  creating  a 
condition  precedent     {Prest.  oji  Leg.  130.    2  Will  Ex.  785.) 

As  the  happening  of  the  event  on  which  the  title  of  the  church 
to  the  legacy  depended,  has  been  defeated  by  the  dissolution 
of  the  pastoral  relation  between  Mr.  Caw  and  the  church,  the 
legacy  can  never  vest  in  the  church.  It  has  been  shown  al- 
ready, that  the  bequest  over  to  Mr.  Caw  was  void  by  reason  of 
his  being  a  subscribing  witness  to  the  will.  The  legacy  there- 
fore feills  into  the  residue^  and  goes  to  Alexander  Campbell,  the 
residuary  legatee. 

The  decree  of  the  surrogate,  so  far  as  it  directs  the  payment, 
by  the  appellants  to  the  respondent,  of  the  legacy  of  five  hun- 
dred dollars,  together  with  costs,  must  be  reversed ;  and  the 
residue  of  the  decree  must  be  modified  accordingly.  No  costs 
will  be  given  to  either  party  on  this  appeal,  as  against  the  other. 

Caov,  p.  J.,  and  Hand,  J.,  concurred  in  the  reversal  of  tb^ 
decree  of  the  surrogate,  but  abstained  from  expressing  an  opin- 
ion as  to  the  further  disposition  of  the  legacy. 

Decree  of  surrogate  reversed,  without  costSi 


1848.]  IN  THE  SUPREME  COURT.  ^    4J9 


New- York  General  Term,  April,  1848,     Cady^  Willardj 

an^  EdniQndsy  Justices. 

Kelly  vs.  Kelly. 

A  bi]!  of  exceptions  ought  to  be  on  some  point  of  law  eith^  in  adnritting  or  reject- 
ing evidence,  or  upon  a  eballenge,  or  some  matter  of  kWt  arising  upon  a  fact  not 
denied,  in  which  either  party  is  overruled  bgr  the  court. 

A  defendant  cannot  move  for  a  nonsuit  on  the  ground  of  the  insufficiency  of  the 
plaintiff's  declaration. 

When  there  is  any  evidence,  on  the  part  of  a  plaintiff,  of  the  ftct  put  in  issue  by  the 
pleadings,  a  refusal  to  nonsuit  is  not  good  cause  for  an  exception. 

A  person  who  is  in  copartnenhip  with  another  in  any  kind  of  business  may  main- 
tain an  action  of  account  against  his  copartner.  The  remedy  by  that  action  is 
not  limited  to  partners  in  mercantile  copartnerships. 

After  judgment  oTguod  computet^  in  an  action  of  account,  and  the  appointment  of 
referees,  no  plea  can  be  put  in  by  the  defendant,  before  the  refarees. 

In  order  to  charge  a  penK>n  in  an  action  of  account,  as  receiver,  it  is  not  necensary 
that  he  should  have  any  specific  appointment  as  such. 

Error  from  tbe  court  of  common  pleas  in  the  city  and 
county  of  New- York,  in  an  action  of  account.  Thomas  Kelly 
was  plaintiff  and  James  Kelly  was  defendant  in  the  court  below. 
The  parties  were  partners  as  masons  in  doing  work  and  furn- 
ishing materials  in  finishing  $r  house  for  John  Larkin.  The 
declaration  contained  two  counts,  in  which  the  defendant  was 
alleged  to  have  been  the  plaintiiT's  receiver.  And  it  was  alleged 
that,  as  such,  he  received  by  the  hands  of  John  Larkin  $1160. 
In  the  first  count  the  contract  with  John  Larkin  was  set  out, 
and  the  partnership  between  the  parties  alleged ;  and  in  the 
second  count  the  defendant  was  charged  as  receiver  generally. 
To  each  count  the  defendant  pleaded  that  he  never  was  the 
receiver  of  the  plaintiff  in  manner  and  form  as  the  plaintiff  had 
alleged.  Upon  the  issues  thus  joined  the  only  question  to  be 
determined  on  the  trial  was,  whether  the  defendant  ever  was 
the  receiver  of  the  plaintiff  as  alleged  in  the  declaration.  On 
the  trial  the  jury  found  that  the  defendant  was  the  receiver  of 
the  plaintiff  as  alleged  in  the  declaration.  Upon  that  verdict 
a  judgment  was  rendered  that  the  defendant  should  accoMnt 
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for  the  money  received  by  him  from  the  said  John  Lprkin. 
The  cause  was  then  referred,  and  the  referees  reported  that  the 
sum  of  $60,05  was  then  due  from  the  defendant  to  the  plaintiff; 
and  upon  that  report  judgment  was  rendered  in  favor  of  the 
plaintiff,  with  costs.  Upon  the  trial  of  the  issues,  however,  the 
counsel  for  the  defendant  moved  that  the  plaintiff  should  be 
nonsuited,  which  motiop  was  denied,  and  the  counsel  for  the 
defendant  excepted. 

R,  F,  Wiruslow,  for  the  plaintiff  in  error. 

H,  BrewstcTy  for  the  defendant  in  error. 

By  the  Court,  Cady,  P.  J.  The  principal,  if  not  the  only 
question  in  the  cause  is,  was  the  exception  to  the  refusal  of  the 
judge  to  nonsuit  the  plaintiff,  well  taken  ?  The  grounds  for 
the  exception  stated  in  the  bill  of  exceptions  are,  First  "  Upon 
the  ground  that  the  first  count  of  the  declaration  was  defective 
in  alleging  a  copartnership,  because  it  does  not  allege  a  mer- 
cantile copartnership."  Second.  '*  If  the  plaintiff  relies  upon 
the  allegations  that  the  defendant  became  a  receiver  and  was 
so  appointed,  the  proof  does  not  sustain  it,  and  the  narr  does 
not  aver  that  the  defendant  was  appointed  receiver."  The 
plaintiff  in  error  has  probably  mistaken  his  remedy,  if  entitled 
to  any.  A  bill  of  exceptions  ought  to  be  on  some  point  of  law, 
either  in  admitting  or  denpng  evidence,  or  a  challenge,  or  some 
matter  of  law,  arising  upon  4  fact  not  denied,  in  which  either 
party  is  overmled  by  the  court.  ( Graham  v.  Cammann^  2 
Caine^  Rep.  168 ;  Van  Garden  v,  Jackson^  5  John.  467 ;  Frier 
V.  Jacksan,  8  id.  507.)  The  exception  is  not  on  any  point  of 
law,  either  in  admitting  or  denying  evidence ;  nor  upon  any 
matter  of  law  arising  upon  a  fact  not  denied,  in  which  either 
party  was  overruled  by  the  court.  But  on  the  motion  for  a 
nonsuit  the  defendant's  counsel  sought  to  draw  in  question  the 
sufficiency  of  the  declaration.  If  the  declaration  was  defective 
its  sufficiency  ought  to  have  been  tested  by  a  demurrer,  and 
not  on  a  motion  for  a  nonsuit.    The  court  below  committed  no 
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error  in  refusing  to  nonsuit  the  plaintiff  on  account  of  any  de- 
fects alleged  to  be  in  the  declaration.    There  was  evidence 
that  the  defendant  was  the  plaintiff's  receiver ;  and  when  there 
is  any  evidence  on  the  part  of  a  plaintiff  of  the  fact  put  in  issue 
by  the  pleadings,  a  refusal  to  nonsuit  is  not  good  cause  for  an 
exception.    There  is  therefore  no  error  shown  by  the  bill  of 
exceptions  for  which  the  judgment  in  the  court  below  ought  to 
be  reversed.    If,  however,  there  be  any  errors  in  matters  of  sub- 
stance^  apparent  on  the  face  of  the  record,  the  plaintiff  in  error 
is  entitled  to  the  benefit  of  them.    The  case  principally  relied 
on  by  the  counsel  for  the  plaintiff  in  error  upon  the  argument, 
is  the  case  of  McMurray  v.  Mawson,  (3  Hill,  59.)    That  case, 
however,  was  before  the  court  upon  a  special  demurrer  to  each 
count  in  the  declaration.    This  is  upon  a  writ  of  error  after  a 
verdict.    Rules  may  have  properly  governed  that  case  which 
cannot  be  applied  to  this.    In  that  case  the  declaration  con- 
tained three  counts ;  the  two  first  were  adjudged  bad  because 
the  plaintiff  had  not  therein  alleged  by  whose  hands  the  defen- 
dant received  the  money  for  which  the  plaintiff  sought  to  charge 
him.    In  this  case  it  is  alleged  that  the  defendant  received  the 
mopey  by  the  hands  of  John  Larkin.    In  that  case,  in  the  third 
count,  the  defendant  was  charged  as  bailiff,  and  that  count  was 
adjudged  bad  because  the  kind  and  quantity  of  goods  of  which 
the  defendant  was  bailiff,  were  not  alleged,  and  because  it  was 
not  alleged  in  that  count  that  the  defendant  had  received  more 
than  his  share.    In  this  case  the  defendant  is  not  charged  as 
bailiff,  and  not  a  question  which  it  was  necessary  to  decide  in 
that  case,  has  been  raised  in  this.     And  the  opinions  delivered 
in  that  case,  by  the  learned  judges,  so  far  as  they  relate  to 
questions  which  the  judges  were  bound  to  examine  and  decide, 
furnish  no  authority  in  favor  of  the  plaintiff  in  error  in  this 
cause.    The  parties  were  partners  in  doing  work  for  John 
Larkin,  and  the  defendant  in  the  Court  below  received  on  their 
joint  account  $1160,  and  the  balance  found  due  to  the  plain- 
tiff in  the  court  below  was  only  060,05.    It  is  therefore  apparent 
that  he  would  not  have  a  remedy  in  chancery,  as  a  sum  less 
than  $100  wias  due  to  him-rand  a  partnership  account  could 
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not  be  settled  in  a  court  of  law  unless  in  an  action  of  accoaoL 
The  objection  most  insisted  on,  upon  the  argument,  to  the  fin( 
count  was,  that  the  copartnership  alleged  was  not  a  mercantOe 
copartnership.  To  suffer  that  objection  to  prevail  wiD  leave  the 
plaintiff  below  without  any  remedy,  although  the  sum  of  $60,05 
is  justly  due  to  him.  No  man  ought  to  be  lefi  without  a  rem- 
edy for  a  sum  of  money  legally  and  equitably  due  to  him.  Bat 
is  it  true  that  no  partner,  except  in  a  mercantile  copartnership, 
can  maintain  an  action  of  account?  In  the  case  of  JFWfeT. 
Kirkland,  (18  Pick.  299,)  it  was  resolved  that  before  the  action 
of  account  was  abolished  by  the  revised  statutes  of  Massachu- 
setts an  action  of  account  was  maintainable  by  a  goldsmith 
and  retailer  of  wares  appertaining  to  that  trade,  against  his 
former  partner  in  the  same  business,  who  after  the  dissoIutioD 
of  the  partnership,  became  the  receiver  of  monejrs  coming  to 
the  common  profit.  And  sls  early  as  the  6th  of  February,  1788, 
(1  jR.  L.  of  1813,  p.  90,)  the  legislature  of  this  state  passed  an 
act  entitled  "an  act  for  giving  further  remedy  by  action  of  ac- 
count," by  the  first  section  of  which  it  was  enacted  "  thai  when 
any  person  is  or  shall  be  bound  or  liable  to  account,  as  guardian, 
bailiff,  receiver,  or  otherwise,  to  any  other,  and  will  not  give  an 
account  willingly,  and  the  party  to  whom  such  an  account 
ought  to  be  made,  shall  sue,"  &c.  The  title  of  the  act  shows 
that  the  legislature  intended  to  extend  the  action  of  account  to 
cases  to  which  it  did  not  apply  at  the  common  law ;  and  by  the 
enacting  clause  it  is  extended  to  all  cases  "in  which  a  person 
is  bound  or  liable  to  account  as  guardian,  bailiflf,  receiver  or 
otherwise."  The  revised  statutes  enact  that  "  when  any  action 
of  account  shall  be  broi^ht  by  one  or  more  partners  against 
another  partner^  or  by  a  joint  tenant,  o^r  tenant  in  common,  or 
against  any  guardian,  bailiff,  receiver,  or  otherwise,^  &c.  (2 
R.  S.  385,  §  49.)  The  words  of  this  section  are  suflSciently 
broad  to  include  partners  in  any  business ;  and  there  is  no  good 
reason  why  the  remedy  by  an,  action  of  account  should  be  lim- 
ited to  partners  in  a  mercai^tUe  copartnership,  and  partners  in 
any  other  business^  be  driven  into  a  court  of  chancery  to  have 
an  account.    At  common  laW)  account  lay  only  against  a  guar- 
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dian  in  socage,  bailiff  or  receiver,  or  by  one  in  favor  of  trade 
and  commerce,  naming  himself  merchant  against  another 
naming  himself  merchant,  and  the  executors  of  a  merchant 
(1  Bac.  Ab.  17,  A.)  But  in  2  R.  iS.  385,  §  49,  it  is  taken  for 
granted  that  an  action  of  account  can  be  maintained  against 
^'  any  guardian,  bailiff,  receiver,"  &c.  Since  the  revised  aCat- 
utes  there  has  been  no  more  difficulty  in  prosecuting  an  action 
of  account  after  a  judgment  quod  computet  than  in  prosecuting 
an  action  of  assumpsit  involving  the  examination  of  a  long  ac- 
coiml.  At  common  law,  after  the  judgment  qu^  computet, 
and  the  appointment  of  auditors,  the  defendant  could  plead  * 
before  the  auditors  and  delay  the  proceedings  in  the  cause. 
That  cannot  no^  be  done.  After  judgment  quod  computet 
referees  are  to  be  appointed,  who  mast  proceed  in  the  manner 
required  by  law  m  other  cases  of  reference.  (2  R,  S.  386,  §  50.) 
No  plea  can  therefore  now  be  put  in  before  referees,  in  an  ac- 
tion of  account,  more  than  in  an  action  of  assumpsit  There 
is  no  necessity,  in  order  to  charge  a  man  as  receiver,  that  he 
should  have  any  specific  appointment  as  such.  If  A.  gives  a 
note  to  B.,  to  receive  money  from  C,  and  C.  discharges  B.  of  a 
debt  he  owed  him,  account  lies  against  B.  (12  Mod.  509.)  If 
a  man  receives  money  to  lay  out  for  a  particular  purpose,  and 
iays  out  a  part  of  it,  he  ought  to  be  called  to  account  for  the 
same  by  an  action  of  account  (Hartup  v.  Wardlaw,  2 
'Shower's  Rep.  301.) 

The  judgment  in  the  court  below  must  be  affirmed  with  costs. 
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ir>?>^  ^-^1  Freeman  vs.  Clute  and  others. 

In  oaBM  of  a  niBple  sale  of  penonal  proper^  with  wamn^,  where  theie  m  no  pn»- 
vision  in  the  contract  for  a  return  of  the  aitide,  the  title  to  the  property  beoomev 
▼eated  in  the  purchaser  on  its  delivery,  and  if  the  property  purchased  proves  de- 
fective in  quality  he  can  only  recover  of  the  vendor  the  difference  in  value  between 
the  property  as  it  was  in  fact,  and  as  it  was  represented  Co  be. 
^^ut  in  the  case  of  an  executory  contract,  if  the  contract  contains  no  sfipnlatioa  onr 
\  the  subject,  the  article  sold  oiay  be  returned,  within  a  reasonable  time  after  it  htm 
been  found  not  to  satisfy  the  contract. 

It  is  a  general  rule  that  the  party  complaining  of  a  breach  of  an  executory  contraet 
is  entitled  to  indemnity  for  the  loss  which  the  non-performance  of  the  obligatiDii 
by  the  other  party  has  occasioned  him,  and  for  the  gain  of  which  it  has  deprived 
him. 

But  the  gain  contemplated  by  this  rule  is  only  that  wfiich  ii  the  direct  and  immedt' 
ate  fruit  of  the  contract.  The  estimated  profits  upon  the  manufacture  of  a  speci- 
fied quantity  of  flax  seed  into  linseed  oil  do  not  constitute  a  legitimate  item  of 
damages  in  an  actbn  for  the  breach  of  a  contrtu^  to  make  and  deliver  to  the  plain' 
tiff  certain  machinery  within  a  specified  time. 

In  an  action  for  the  breach  of  an  executory  contract  the  plaintiff  ii  entitled  to  recover 
any  expenses  he  has  actually  incurred  in  his  business  as  a  amsequeftce  of  the  &il- 
ure  of  the  defendant  to  perform  Mi  contract. 

This  cause  was  tried  at  the  Scheaectady  circuit,  in  October^ 
1847,  before  Justice  Hand  ;  and  after  taking  the  evidence  it 
was  agreed  by  the  counsel  that  it  should  be  decided  by  Justice 
Harris  upon  a  case  containing  the  evidence,  and  it  was  submit- 
ted to  him  for  his  decision,  accordingly^ 

Piatt  Potter,  for  the  plaintiff.  ^ 

/.  C.  Wright,  for  the  defendants. 

Harris,  J.  I  think  the  evidence  in  this  case  sufficiently 
establishes  the  following  facts :  1.  That  early  in  the  sujounet 
of  1846,  the  defendc^nts,  being  engaged  in  the  business  of  maa- 
ufacturing  steam  engines,  &c.  agreed,  for  a  stipulated  price,  to 
make  and  put  up  for  the  plaintiff  an  engine  of  ten  horse  pow- 
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er,  with  a  suitable  boiler ;  and  that  it  was  to  be  ready  for  use 
by  the  first  of  September  of  that  year.  2.  That  there  was  a 
delay  of  three  months  beyond  the  time  stipulated;  in  putting  up 
the  engine  and  boiler.  3.  That  when  the  engine  and  boiler 
were  put  up  they  proved  to  be  so  defective  as  not  to  accomplish 
the  end  for  which  they  were  designed  by  the  parties,  and  that 
three  months  further  time  was  occupied  in  efforts  on  the  part  of 
the  defendants  so  to  remedy  the  defects  as  to  make  the  machinery 
useful;  and^hat  these  efforts  proved  unsuccessful  4.  That 
in  June,  ^B*  ^  the  plaintiff  requested  the  defeiidants  to  take 
back  the  ^^ine  and  boiler,  for  the  reason  that  they  would  not 
answer  the  pqrpoBe  for  which  they  were  intended,  5.  That 
$600  was  paid  by  the  plaintiff  to  the  defendants  on  accoui^t  of 
the  machinery.  Upon  these  facts  it  is  obvious  ^hat  there  has 
been  a  breach  of  contract  on  the  part  of  the  defendants :  and 
the  only  question  is,  what  is  to  be  the  measure  of  damages  up- 
on such  breach  ?  And  upon  this  question,  the  first  point  which  \ 
it  is  necessary  to  determine  is  whether  the  plaintiff  had  a  right  I 
to  rescind  the  contract  so  as  to  revest  the  title^  to,  the  machinery 
in  the  de/endants. 

Qn  the  part  of  the  defendants,  it  is  contended  that  this  is  a 
case  of  simple  warraqty,  and  that  there  being  no  provision  in 
the  coqtract  for  a  return  of  the  articles,  the  title  to  the  machine- 
ry became  vested  in  the  plaintiff  when  it  waa  delivered,  and 
that  the  plaintiff  could  only  recover  for  the  difference  in  value  f 
between  the  engine  and  boiler  as  they  were  in  fact,  apd  £^s  they 
ought  to  have  been.  This  is  undoubtedly  the  true  rule  in  ca- 
ses of  a  simple  sale  with  warranty.  Qut  I  understand  the  rule 
to  be  otherwise  in  the  case  of  an  executory  contract.  There,  if 
there  be  no  stipulation  in  the  contract  on  the  subject,  the  arti- 
cles may  be  returned  within  a  reasonable  time  after  they  have 
been  found  not  to  satisfy  the  contract.  This^bfiing.  t|ie  rule,  I 
thinktba4daiQtifiLh§d  a  right  to  call  u^nOhe  defendants  when 
he  did,  to  take  back  the  engine  and  boiler,  as  having,  after  full 
trial  by  the  defendants  as  welTas  the  plaintiff,  proved  wholly 
insufficient  to  satisfy  the  contract ;  nothing  having  been  done 
by  the  plaiptiff  in  the  meantime  inconsistent  with  the  exercise 

Vol.  m.  54 
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of  this  right.  I  think  it  would  be  unreasonable,  under  the  cir- 
cumstances as  they  appear  in  evidence  in  this  case,  to  hold  jhat 
t^  plaintifria.bound  to  keep  the  engine  andjoiler,  when  they 
appear  to  be  wholly  valueless  to  him,  at  least  for  the  purpose 
for  which  they  were  intended.  The  first  item  of  damages  then 
should  be  the  amount  paid  by  the  plaintiff  on  account  of  the 
machinery,  with  the  interest  thereon.  It  does  not  distinctly 
appear  when  the  payment  was  made,  but  I  think  it  may  safely 
be  assumed  that  it  was  as  early  as  the  first  of  Maxch,  when  the 
defendants  seem  to  have  abandoned  all  further^jbrts  to  im- 
prove the  machinery.  ^^ 

Again ;  the  defendants  insist  that  if  liable  for  consequential 
damages  at  all,  they  are  only  liable  for  such  expenses  as  were 
actually  incurred  by  the  plaintiff  in  attempting  to  put  the  ma- 
chinery in  operation,  and  such  actual  loss  as  he  had  sustained 
in  using  the  defective  machinery ;  while  on  the  other  hand  the 
plaintiff  claims  that  he  is  entitled  to  recover  as  consequential 
damages  the  profits  he  could  have  made  in  the  manufiictureof 
oil,  had  the  machinery  been  complete  and  put  up  within  the 
time  limited  by  the  contract.  The  important  question  upou 
this  branch  of  the  case,  is  whether  the  gains  which  the  plaintiff 
might  have  realized  if  the  defendants  had  fully  performed  that 
contract,  may  properly  be  regarded  as  a  part  of  the  damage  oc- 
casioned by  the  breach  of  the  contract. 

I  agree  with  the  counsel  for  the  plaintiff  in  the  general  rale 
for  which  he  contends,  that  the  party  complaining  of  a  breach 
of  an  executory  contract  is  entitled  to  indemnity  for  the  to 
which  the  non-performance  of  the  obligation  by  the  other  party 
has  occasioned  him,  and  for  the  gain  of  which  it  has  deprived 
him.  But  the  gain  contemplated  by  this  rule  is  only  that 
which  is  the  direct  and  immediate  fruit  of  the  contract.  Such 
gain  may  as  properly  be  regarded,  in  estimating  the  damages 
resulting  from  a  failure  to  perform  a  contract,  as  any  actual  loss 
the  party  may  sustain.  But  even  the  civil  law  rule,  which  is 
more  liberal  than  the  common  law  in  the  measure  of  damages 
for  the  violation  of  an  executory  contract,  confines  the  allowance 
for  the  loss  of  profits  to  '<  the  particular  thing  which  is  the  oh- 
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ject  of  the  contract,"  and  does  not  embrace  each  loss  of  profits 
as  may  have  been  incidentally  occasioned  in  respect  to  his  other 
affairs.  I  cannot  agree  with  the  counsel  for  the  plaintiff  that 
the  estimated  profits  upon  the  manufacture  of  a  specified  quan- 
tity of  flax  seed  into  linseed  oil,  constitutes  a  legitimate  item 
of  damages  against  the  defendants.  Such  profits  are  entirely 
too  speculative  and  uncertain  to  make  them  a  measure  of  dam- 
ages. ''  It  is^^ry  easy  matter,"  says  Chief  Justice  Nelson  in 
Masterton  ^^^  Mayor  of  BrwMyn^  (7  £BU,  73,)  "  to  figure 
out  large^^^Pupon  paper  ;  but  it  will  be  found  that  these,  in 
a  great  im^rity  of  cases,  become  seriously  reduced  when  sub- 
jected to  the  contingencies  and  hazards  incident  to  actual  per- 
formance." There  are  few  who  have  been  so  fortunate  in  their 
enterprises  as  not  to  have  learned  how  great  is  the  difference 
between  speculative  estimates  of  profits  and  the  actual  test  of 
experience.  Certainly  such  profits  rest  too  much  in  speculation 
to  make  the  loss  of  the  chance  of  acquiring  them  the  proper 
subject  of  consequential  damages  upon  the  breach  of  a  contract, 
unless  expressly  stipulated  for  in  the  contract  itself. 

The  view  that  I  have  taken  of  this  question  seems  fully  sus- 
tained by  adjudged  cases,  both  in  this  country  and  in  England. 
The  case  of  BUmchard  v.  £/y,  (21  Wend.  342,)  bears,  in  most 
of  its  features,  a  nearer  resemblance  to  this  case  than  any  other 
I  have  found.  There  the  plaintiff  had  contracted  to  build  for 
the  defendants  a  steamboat  vniended  to  ply  on  the  Susquehanna 
river  from  Q^wego  to  Wilkesbarre,  and  to  have  the  boat  com-  ^ 
pleted  and  put  in  operation  by  a  certain  day ;  for  which  he  was 
to  receive  a  stipulated  price.  The  plaintiff  having  delivered 
the  boat,  brought  an  action  for  the  price,  and  by  way  of  recoup- 
ment of  damages  the  defendants  proved  that  some  of  the  ma- 
chinery of  the  boat  was  defective,  in  consequence  of  which  they 
had  incurred  expenses  in  making  repairs  and  improvements : 
that  the  boat  bad  also  been  subjected  to  delays  and  loss  of 
profits  which  amounted  to  $100  each  trip.  The  circuit  judge 
allowed  the  jury  to  deduct  the  amount  expended  by  the  defen- 
dants in  remedying  the  defects  in  the  machinery,  and  in  tow- 
ing the  boat  to  a  proper  place  to  have  the  repairs  made,  but 
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directed  them  not  to  allow  for  delays  or  profits  which  might 
have  been  made  upon  the  trips  lost  The  supreme  court  sus- 
tained the  charge  of  the  judge.  Although  the  case  under  con- 
^deration  may  be,  and  I  think  is,  distinguishable  from  that  just 
cited,  in  respect  to  the  question  of  delays,  I  cannot  see  how  it 
can  be  distinguished  with  respect  to  the  pn^ts  which  might 
have  been  made  but  for  loss  of  trips. 

In  Driggs  v.  Dwight,  (17  Wend.  71,)  it  was  held  that  a 
party  who  had  entered  into  a  contract  with  ^^^^r  for  a  loan 
of  a  tavern  stand,  and  who  had,  in  pursuanc^^^^^  agne- 
ment  broken  up  his  former  residence  and  removed^Pthe  place 
where  he  was  to  occupy  the  tavern  stand,  mi^ht  in  an  action  to 
recover  damages  for  a  breach  of  the  contract  in  not  giving  him 
a  leas^  6{  the  tavern,  recover  the  expenses  he  had  thus  incurred. 
And  the  court  also  say  that "  the  measure  of  damages  certainlj 
is  not  Confined  to  the  difference  of  rent,  InU  that  the  jury  mighi 
look  to  the  cuUual  value  of  the  bargain  the  plaintiff  had  made? 
The  principle  of  this  case  I  think  would  justify  an  allowance 
to  the  plaintiff  of  any  expenses  he  has  actuaUy  incurred  in  bis 
business  c»  a  cotisequence  of  the  failure  of  the  defendants  to 
perform  their  contract.  The  cade  of  Miller  v.  The  Mariners/ 
Church,  (7  Gfreenl.  61,)  is  to  the  same  effect.  The  plaintiff 
had  contracted  to  deliver  stone  for  the  defendant's  house  by  a 
certain  time.  He  failed  to  deliver  by  the  time  specified,  but 
having  delivered  the  stone  afterwards,  in  an  action  for  the  price 
of  the  stone  the  defendants  were  allowed  to  recoup  in  damages, 
the  expenses  they  had  necessarily  incurred  by  the  delay  of 
their  workmen  for  want  of  the  stone. 

The  conclusion  at  which  I  have  arrived  after  a  careful  ex- 
amination of  the  facts  in  this  case,  and  the  authorities  bearing 
upon  the  questions  involved,  and  the  principles  governing  the 
rule  of  damages  in  similar  cases,  is  that  the  plaintiff  is  entitled 
to  recover,  in  addition  to  the  sum  paid  by  him  dn  account  of 
the  machinery,  which  now  amounts  with  interest  to  about  the 
sum  of  $700,  the  further^Wm  of  $700  for  the  expeittis  in- 
curred and  the  damages  sudtaibed  by  him  in  consequence  of 
the  failure  of  the  defendants  to  finish  the  machinery  according 
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to  their  contract.  The  amount  thus  allowed  embraces  the  loss 
of  the  use  of  the  plaintifTs  mill  and  other  machinery,  the  fuel 
consumed,  the  delay  of  his  workmen  employed  for  the  purpose 
of  carrying  on  his  business,  and  the  interest  on  the  amount  ex- 
pended in  purchasing  stock  for  the  mill.  I  state  thus  particu- 
larly the  grounds  of  my  estimate  of  damages  to  enable  the  par- 
ties, if  dissatisfied,  the  better  to  review  the  report; 
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Allen,  Justices. 

Dresser  vs.  Brooks, 

A  defect  in  the  form  and  DMzmer  of  authdnticatioD  of  a  certificate  of  di0fiha]|;e  in 
bankruptcy,  offered  in  evidence  on  the  trial  of  a  cause  at  the  circuit,  may  be  obvi> 
ated  by  producing,  upon  the  argument  at  bar,  a  certificate  duly  exemplified  and 
authenticated. 

The  voiuntaiy  provisions  of  the  bankmpt  act  of  the  United  States,  passed  in  1841, 
are  not  unconstitutional. 

In  an  action  of  debt  upon  judgment,  the  defendant,  m  his  plea,  set  out  his  certificate 
and  discharge  as  a  bankrupt,  in  kxc  verba,  and  then  averred  that  the  plaintiff's 
jodgment  was  recovered  before  the  discharge,  upon  a  debt  owing  before  and  at 
the  time  of  the  preftentaUon  of  the  petition  of  the  defendant,  and  which  was 
provable  under  the  bankrupt  act,  and  was  not  created  in  a  fiduciary  capacity, 
and  that  by  virtue  of  such  discharge  the  defendant  was  discharged  from  said  judg* 
ment  and  the  debt  upon  which  it  was  recovered,  &c.  ^To  this  plea  the  plaintiff 
replied  that  the  defendant  was  not  by  the  decree  discharged  from  the  plaintiff's 
judgment,  and  the  debt  upon  which  it  was  recovered,  &c.  in  manner  and  form  as 
the  defondant  had  aUeged,  in  his  plea ;  and  concluded  to  the  country ; 

Heldf  that  the  replication  denied  the  granting  of  (he  discbarge  in  manner  and  form 
as  pleaded,  and  that  the  only  issue  joined  upon  the  plea  was  as  to  the  granting 
of  the  discharge,  and  that  the  defendant,  upon  proof  of  the  discharge  and  certifi- 
cate, Was  ^titled  to  a  Verditt  upon  that  issue ;  and  that  neither  the  dicuit  judge 
nor  the  jury  could  paai  upon,  or  decide,  as  to  the  effect  to  be  given  to  the 
discharge. 

Held  aJsOf  that  whether  the  plaintiff's  debt  was  provable,  under  the  act,  was  a 
mixed  question  of  law  and  fact ;  and  that  whether  it  was  discharged  by  the  de- 
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feadant'i  certificate  an  a  bankrapt,  wat  a  mere  qneition  of  law,  after  the  ftds 
were  asceitainedy  and  was  not  traverBable. 

A  replication  to  a  plea  of  the  defendant's  discharge  under  the  bankrapt  act,  aveinng 
fraud  in  obtaining  the  discharge,  must  specify  the  particular  acts  of  the  defendant 
which  the  plaintiff  will  give  in  evidenee,  and  claim  to  be  fraudulent 

The  ha  that  a  peraon  applying  to  be  discharged  as  a  bankrupt  concealed  his  vda- 
tion  as  a  copartner  with  another)  and  did  not  inventoiy  nor  give  up  to  hie  cied- 
itors  the  interest,  balance  due,  or  assets  belonging  to  him,  or  his  crediton,  oo  a 
settleoMnt  with  his  partner,  without  any  proof  that  the  bankrupt  had  any  interaK 
in  any  partnership  assets,  or  that  there  was  any  thing  due  him,  or  that  the  oon- 
oealment  was  wilful  or  fraudulent,  does  not  amount  to  a  frao^vhich  will  viciats 

A  discharge  under  the  bankrupt  act  of  1841,  may  be  pleaded  in  bdl  to  an  actioo 
upon  a  judgment  founded  on  a  debt  existing  when  the  bankrupt  filed  his  petitioii, 
but  which  judgment  was  recovered  before  the  discharge  was  granted,  so  thai  the 
defendant  had  no  opportunity  of  pleading  such  discharge  in  the  suit. 

In  such  a  case,  where  the  judgment  is  founded  on  a  note,  bond,  or  other  demand 
which  was  itself  a  debt  when  the  defendant's  petition  in  bankruptcy  was  filed, 
the. original  debt  is  not  merged  in,  nor  extinguished  by,  the  judgment,  so  as  to 
be  exempt  from  the  operation  of  a  discharge  afterwards  granted.  And  the  ooste 
which  are  included  in  the  judgment  are  accessorial  to  the  debt,  and  are  dischaiged 
with  it. 

Certain  dicta  of  Bronson  J.  in  Crouch  v.  Gridley,  (6  HiU^  250,)  T^hompson  ▼.  HeuM^ 
{Id.  254,)  and  Kellogg  v.  Snyder,  (3  Demo,  73,}  to  the  contrary  questioned. 

The  bankrupt  act  was  remedial,  and  should  receive  a  liberal  interpretatian— cne 
that  will  advance  and  cany  out,  instead  ef  defeating,  the  object  of  its  fiamera.  • 

This  was  an  action  of  debt  upon  a  judgment  recovered  in 
the  supreme  court,  in  an  action  of  assumpsit,  on  the  28th  of 
October,  1842.     The  suit  in  which  the  judgment  was  recovered 
was  commenced  on  the  22d  of  July,  1842,  and  the  issue  joined 
therein  was  tried  in  October  of  the  same  year.    The  defendant 
in  this  action  put  in  a  plea  setting  up  his  discharge  and  certifi- 
cate under  the  bankrupt  act  of  the  United  States  of  Aug^ust, 
1841.    The  petition  of  the  defendant,  (it  being  a  voluntary 
application,)  to  be  decreed  a  bankrupt,  was  presented  on  the 
27th  of  September,  1842,  and  the  final  discharge  and  certificate 
were^  granted  February  6th,  1843.     This  cause  was  tried   at 
the  Oneida  circuit,  in  September,  1845.    Various  objections 
were  taken  by  the  plaintiff  to  the  admission  of  evidence  ofiered 
by  the  defendant  in  support  of  his  plea,  and  overruled  by  the 
circuit  judge,  and  his  decisions  were  excepted  to  by  the  plain- 
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tiff.  The  objeetions  are  mentioned  in  the  opinion  of  Allen,  J. 
The  circuit  judge  instructed  the  jury  that  under  the  evidence 
before  them  the  defendant  was  entitled  to  a  verdict ;  and  they 
found  a  verdict  for  him,  accordingly.  The  plaintiff  having 
filed  a  bill  of  exceptions,  now  moved  for  a  new  trial 

W,  jML  AllefKi  for  the  plaintiff 

C.  H,  Doolittle,  for  the  defendant 

Ai;i.EN,  J.  Theiirst  objection  taken  by  the  plaintiff  to  the 
admission  in  evidence  of  the  certificate  of  the  discharge  of  the 
defendant  under  the  bankrupt  act  was  merely  to  its  form  and 
manner  of  authentication,  and  was  two-fold.  (1.)  That  the 
clerk  of  the  court  had  not  certified  that  he  had  compared  the 
copy  discharge  with  the  original,  and  that  it  was  a  correct 
transcript  therefrom  and  of  the  whole  of  said  original ;  and  (2.) 
That  the  seal  was  not  impressed  upon  wax,  wafer,  or  other 
substance.  Upon  the  argument  at  bar,  tha defendant's  counsel 
produced  to  the  court  a  discharge  in  all  respects  in  hcBC  verba  . 
with  the  copy  produced  on  the  trial,  and  duly  exemplified  and 
authenticated  in  the  precise  form  required  by  the  plaintiff's 
counsel  by  his  objection  taken  upon  the  trial.  So  that  the  ob- 
jection, if  well  taken,  was  within  established  principles,  obviated. 
(  WUliams  v.  Wood,  14  Wend.  126 ;  RUchie  v.  Putnam,  13 
Id.  624 ;  Armstrong-  v.  Percy ,  6  Id.  536.) 

The  next  objection  taken  to  the  discharge  and  certificate,  as 
evidence,  was  that  the  act  of  congress  under  which  it  was^ 
granted  was  unconstitutional,  and  the  discharge  therefore  void. 
This  objection  was  not  urged  upon  the  argument,  and  if  it  had 
been,  this  court  would  have  been  bound  by  the  decision  in 
Kunzler  v.  Kohaus^  (6  IRU,  317,)  to  hold  it  not  well  taken. 
{See  also  Morse  v.  Hovey,  1  Sandf.  Ch.  Rep.  187,  S.  C.  1 
Barb.  Ch.  Rep.  404 ;  Sackett  v.  Andross,  5  HUl,  327.) 

The  next  objection  taken  by  the  plaintiff  upon  the  trial  was, 
that  the  judgment  upon  which  the  action  was  brought  was  re- 
covered intermediate  the  time  of  presenting  the  petition  of  the 
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defendant  to  be  declared  a  bankrupt  a,od  the  granting  the  dis- 
charge and  certificate,  and  that  the  original  debt  upon  which 
the  suit  was  brought,  although  due  before  and  at  the  time  of 
the  presentation  of  the  petition,  (and  the  suit  actually  com- 
ineaced  before,)  was  merged  in  the  judgment,  and  was  not 
barred  by  the  discharge ;.  that  operating  only  upon  debts  owing 
by  the  defendant  at  the  time  of  presenting  his  petition  to  be 
declared  a  bankrupt ;  the  judgment  creating  a  new  debt  not 
provable  under  the  act. 

In  the  view  I  take  of  the  issue  in  the  cause,  I  do  ^ot  deem  it 
necessary  to  pass  upon  this  question.  I  •am.  not  prepared  to 
decide  that  the  position  of  the  plaintiff  is  not  well  taken  and 
may  not  be  sustained  when  the  question  shall  be  properly  pre- 
sented for  adjudication. 

The  discharge  operates  upon,  and  bars  the  recovery  and 
collection  of,  all  debts  owing  by  the  bankrupt  at  the  time  of 
presenting  his  petition  to  be  declared  a  bankrupt,  and  whjjch 
are  provable  un,der  the  act,  and  does  not  affect  any  other  debts 
or  engagements.    {Bankrupt  Act,  §  4.     Crouch  v.  Grridkgi 
6  Hilly  260.     Thtmpsqn  v.  Hewitt^  Id.  264.)    The  discharge 
and  certificate,  when  granted,  relate  to  the  time  of  the  presen- 
tation  of  the  petition,  and  there  is  no  doubt  that  the  original 
debt  for  which   the  judgment  upon  which  this  action  was 
recovered  was  provable  under  the  act,  but  I  think  it  equally 
clear  that  the  judgment  recovered  after  the  presentation  of  the 
petition  was  not  provable,  and  as  the  debts  which  were  provable 
are  alone  discharged,  it  follows  that  the  judgment  (is  9uch '» 
not  discharged  or  in  any  way  affected  by  the  certificate.    It  is 
true  that  the  original  debt  being  discharge,  the  costs  of  the 
proceedings  in  an  action  to  recover  tb^  debit,  as  an  incident  of 
the  debt,  are  discharged  ;  but  the  costs  are  not  provable  under 
the  act ;  and  the  discharge  does  not  operate  upopi  them  directi;. 
{Eden^s  Bank.  LaWy  413.)    And  as  the  judginent  is  composed 
of  the  original  debt  and  the  damages  and  costs  recovered  in 
that  action,  one  part  cannot  be  separated  from  the  other  and 
proved  as  a  debt,  but  the  entire  judgment  must  be  considered 
as  a  debt  not  provable  under  the  act,  nor  discharjged  by  the 
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certificate.  The  original  debt  is  merged  in  the  judgment,  for 
all  purposes.  No  action  can  be  had  upon  or  in  respect  to  it. 
(  Thompson  v.  Hevntt,  ubi  supra.  1  Ch.  PI.  103,  478.  Milr 
ler  V.  WcUson,  6  Cowen,  195.  Outram  v.  Morewood,  3  Easty 
346.)  The  judgment  constituted  a  new  debt,  upon  which 
alone  the  defendant  was  liable,  and  against  the  validity  of  the 
record  there  can  be  no  averment  in  pleading ;  and  therefore  no 
matter  of  defence  which  existed  anterior  to  the  recovery  of  the 
judgment  can  be  interposed.  (1  Ch.  PI.  485.  Thompson  v. 
Berry,  3  John.  Ch,  Rsp.  395 ;  S.  C.  in  error,  17  John.  Rep. 
436.  Haywood  v.  Ribbans,  4  East,  310.  Thatcher  v.  Oam- 
tnon,  12  Mass.  Rep.  268.  Adams  v.  Barnes,  17  Id.  366. 
Homer  v.  Fish,  1  Pick.  436.  McFarland  V.  Intin,  8  John. 
Rep.  78.)  The  plea  in  this  case  is  to  the  original  debt,  the 
consideration  of  the  judgment,  and  not  to  the  judgment  itself. 
And  the  rule  being  well  settled  that  neither  fraud  in  the  recov- 
ery nor  failure  of  consideration  of  a  judgment,  nor  the  breach 
of  a  condition  upon  which  a  judgment  has  been  confessed,  can 
be  set  up  by  a  plea  to  an  action  upon  such  judgment,  and  that 
the  judgment  cannot  be  impeached  or  called  in  question  collat- 
erally, and  only  by  writ  of  error  or  motion  for  relief  in  the 
original  action  ;  {Peck  v.  Woodbridge,  3  Day,  36 ;)  it  is 
difficult  to  see  how  this  defence,  which  is  to  the  original  debt 
solely,  can  be  sustained.  It  will  be  conceded  that  the  plea 
must  be  to  the  judgment,  and  in  setting  up  the  discharge  it 
must  appear  that  the  judgment  was  provable  under  the  act 
{jSackett  v.  Andross,  5  HUL  327.)  The  pleader  has  felt  the 
difficulty  of  his  case  in  this  particular,  and  has  sought  to  avoid 
it  by  a  peculiar  averment  that  the  original  debt  was  provable, 
•  and  the  judgment  therefore  discharged.  This  is  a  plea  to  the 
consideration  of  the  judgment  The  fact  that  the  defendant 
had  no  opportunity  to  plead  his  discharge  in  the  original  action 
before  judgment,  cannot  alter  an  established  rule  of  pleading ; 
and  it  does  not  follow  that  the  defendant  was  remediless.  He 
had  a  perfect  remedy  by  application  to  the  court  in  the  orij^al 
suit,  and  that  court,  doubtless,  upon  a  seasonable  application^ 
would  have  secured  to  him  in  a  proper  manner  the  full  benefit 
Vol.  hi.  56 
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of  his  discharge.  And  upon  such  application  the  costs  of  the 
suit  would  have  been  held  discharged  as  an  incident  of  the 
debt.  And  in  justice  to  the  plaintiff,  that  is  the  form  and  the 
manner  in  which  the  defendant  should  be  relieved.  Ab  the 
matter  now  stands,  the  plaintiff  is  completely  barred  from  all 
participation  in  the  effects  of  the  bankrupt's  estate.  He  cannot 
prove  the  original  debt,  as  that  is  merged  in  the  judgment,  and 
the  proof  of  the  debt  is  in  the  nature  of  a  new  action  upon  it; 
and  he  cannot  prove  the  judgment,  as  it  was  not  in  existence 
at  the  time  of  the  presentation  of  the  petition  to  be  declared  a 
bankrupt.  If  the  defendant  is  willing  to  waive  the  benefit  of 
bis  discharge,  the  plaintiff  may  retain  his  judgment;  but  if  the 
defendant  insists  upon  his  certificate,  the  original  judgment 
should  be  set  aside,  and  the  plaintiff  remitted  to  his  former 
rights,  which  cannot  be  done  in  this  action.  {Ederis  Bank 
Law,  118,  122.  Kellt/  v.  Schuyler,  2  Denio,  73.)  We  are 
referred  to  several  cases  in  which  courts  have  held  it  proper  to 
go  back  of  the  judgment  and  trace  the  debt  upon  which  it  was 
recovered,  with  a  view  to  determine  whether  the  liability  upon  the 
judgment  was  discharged  under  the  insolvent  laws  of  a  state. 
{Betts  V.  Bagley,  12  Pick.  572.  Wyman  v.  Mitchell,  1  Covm^ 
320.  In  Re  Wendell,  19  John.  Rep,  163.  Raymond  v.  Afer- 
chant,  3  Cowen,  147.)  I  do  not  think  that  the  principles  de- 
cided in  this  class  of  cases  affect  the  question  now  before  us. 
When  the  fact  was  established  that  the  state  insolvent  laws 
were  incorporated  into  and  made  a  part  of  the  contract,  thej 
followed  the  debt,  in  whatever  form  it  might  exist,  and  this  &ct 
being  established,  the  discharge  operated  upon  the  judgment 
directly,  and  not  indirectly,  by  means  of  the  debt  upon  which  it 
was  founded. 

We  are  referred  to  a  long  list  of  cases  in  the  English  courts^ 
in  which  the  defendant  has  been  relieved  in  cas^  like  the  pres- 
ent. But  I  find  none  in  which  the  defendant  has  availed  him- 
self, or  sought  to  avail  himself,  of  the  benefit  of  bis  certificate 
by  plea  to  an  action  upon  a  judgment  The  relief  has  been 
granted  upon  motion,  under  a  provision  contained  in  the  English 
bankrupt  act,  and  which  is  not  incorporated  into  that  of  the 
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United  States,  authorizing  the  courts  to  relieve  on  fnotion. 
(Act  of  5  Geo.  2,  cA.  30,  (13 ;  2  Cook^s  Bank.  Laws,  Statutes, 
^c.  p.  SB]  12  Geo.  3,  ch.  47,  § 2 ;  Edeti's Bank.  Laws,  427.) 

These  are  some  of  the  reasons,  briefly  stated,  which  have 
induced  me  to  believe  that  the  question  is  not  entirely  free 
from  doubt  in  favor  of  the  defendant,  and  which,  as  the  ques- 
tion, in  my  view,  does  not  properly  arise  in  the  case,  have  in- 
duced me,  without  dissenting,  to  withhold  my  assent  to  the 
conclusion  to  which  my  brethren  have  arrived. 

A  question  in  advance  of  this  is,  whether  the  question  now 
made  properly  arises  upon  the  pleadings,  under  the  issues  which 
the  parties  have  joined.  If  there  is  an  immaterial  issue,  upon 
which  the  defendant  is  entitled  to  a  verdict,  but  which  never- 
theless  does  not  entitle  him,  by  the  law  of  the  land,  to  a  judg- 
ment, the  remedy  of  the  plaintiff  is  not,  by  a  motion  for  a 
new  trial.  The  plaintiff  might  have  brought  the  question  now 
made  by  him  before  the  court  very  properly  by  a  demurrer. 
The  record  shows  every  fact  necessary  to  present  the  point  fiilly 
and  fairly.  It  shows  the  judgment  upon  which  the  action  is 
brought  to  have  been  recovered  in  the  term  of  October,  1842, 
and  that  the  presentation  of  the  petition  of  the  defendant  to  be 
declared  a  bankrupt,  was  on  the  27/A  of  September  of  the  same 
year,  and  before  the  recovery  of  the  judgment.  Perhaps  the 
plaintiff  might  also  have  properly  replied  that  the  debt  sought 
to  be  recovered  by  him  was  not  provable  under  the  act,  and 
thus  have  presented  a  mixed  question  of  law  and  fact  for  trial 
by  jury.  If,  however,  the  plaintiff,  by  his  replication,  has  ad- 
mitted the  facts  stated  ift  the  plea  of  the  defendant,  necessary 
to  give  the  district  court  of  the  United  States  jurisdiction  in  the 
proceedings  in  bankruptcy,  and  the  facts  alleged  in  the  plea, 
that  the  debt  sought  to  be  recovered  was  provable  under  the 
act,  and  that  it  was  not  of  that  class  of  fiduciary  obligations 
upon  which  the  discharge  did  not  operate,  and  has  simply 
taken  issue  upon  the  granting  of  the  discharge,  then  the  defen- 
dant, upon  production  of  his  discharge  and  certificate  prop- 
erly authenticated,  was  entitled  to  a  verdict,  and  the  plaintiff 
was  not  in  a  situation  to  ask  for  the  application  of  the  principle 
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ifaid  by  the  court  in  Kellogg  v.  Schuyler^  (2  Denioj  73,]  to  have 
been  decided  in  some  other  case,  but  which  was  not  i&vohed 
in  that  case.  He  had  voluntarily  waived  it.  A  reference  to 
the  record  roust  determine  the  question.  The  plea,  (I  take  the 
first  special  plea  and  the  repUcaUon  thereto,  for  although  there 
are  several  pleas  they  are  substantially  alike,)  after  allegiDg 
the  necessary  jurisdictional  facts,  sets  out  the  discharge  and 
certificate  in  '^  Iubc  verba^^  and  then  avers  that  the  judgment 
upon  which  the  plaintiff  ^eeks  to  recover  in  this  action,  was  re- 
covered before  the  discharge,  vpim  a  debt  owing  before  ami  al 
the  time  of  the  presentcUion  of  the  petition  of  the  defendant  to 
be  declared  a  bankrupt,  and  which  was  provable  under  Sfod 
acty  and  which  was  not  created  in  a  fiduciary  capacity^  and 
that  by  virtue  of  the  said  discharge  the  defendant  was  dis- 
charged from  the  said  judgment  and  the  dd>t  upon  whidit 
was  recovered,  and  fiom  the  debt  sought  to  be  recovered  by  the 
plaintiff  in  this  action.  To  this  plea  the  plaintiff  replied  that 
the  defendant  was  not  by  the  decree  discharged  according  to 
the  act  of  congress,  from  the  judgment  in  the  declaration  men- 
tioned, and  the  debt  upon  which  the  said  judgment  was  recor- 
ered,  nor  of  and  from  the  debt  claimed  by  the  plaintiff  in  his 
declaration  and  cause  and  causes  of  action  in  the  declaration 
mentioned,  in  manner  and  form  as  the  defendant  had  aUegd 
in  his  plea,  and  concludes  to  the  country. 

The  material  facts  presented  by  the  plea,  which  were  tra- 
versable, and  upon  which  issues  were  tendered,  were  1st  The 
facts  giving  the  district  court  jurisdiction,  including  the  presen- 
tation of  the  petition.  2d.  The  graming  the  discharge  and 
certificate  by  the  court  3d.  That  the  debt  which  the  plaintiff 
claimed  to  recover  was  provable  under  the  act ;  and  4th.  That 
it  was  not  created  while  the  defendant  was  acting  in  a  fiduciary 
character.  {Sa^kett  v.  Andross,  6  Htll,  330.  Maple  v.  Burnr 
side,  1  Denio,  332.)  Upon  all  or  either  of  these  facts  the  |dain- 
tiff  was  at  liberty  to  take  issue.  And  those  facts  directly 
averred  in  the  plea  and  not  denied  by  the  replication,  are  ad- 
mitted upon  the  record.  {Raymond  v.  Wheeler,  9  Cowen,  296.) 
The  plaintiff  then  has  admitted,  upon  the  record,  all  the  juris- 
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dictional  facts  av<»rred  in  the  plea,  and  also  that  the  debt  for 
which  the  judgment  od  which  this  action  is  brought  was  re- 
covered, was  provable  under  the  act.  Whether  this  was  a 
sufficient  averment  to  bring  the  judgment  within  the  operation 
of  the  discbarge,  we  are  not  called  upon  to  decide.  The  most 
that  can  be  said  of  it  by  the  plaintiff  is,  that  it  is  a  defective 
averment  that  the  debt  claimed  by  the  plaintiff  was  provable 
under  the  act,  and  does  not  show  the  defendant  entitled  to  the 
benefit  of  the  discharge  within  the  decision  referred  to  in  Kel- 
logg V.  Schuf/ler,  but  if  defective  he  should  have  demurred  to 
the  plea.  Having  replied  to  it,  it  must  be  be]d  sufficient  for  all 
the  purposes  of  this  motion.  Whether  the  defect,  if  it  is  defec- 
tive, is  cured  by  the  replication  or  by  the  verdict,  is  not  neces- 
sary to  be  decided  at  this  time.  He  also  admitted,  by  the 
pleadings,  that  his  debt  was  not  excluded  from  the  operation 
of  the  discharge  by  reason  of  its  fiduciary  character,  and  took 
issue  solely  upon  the  granting  the  discharge  ;  unless  indeed 
it  should  be  held  otherwise  by  reason  of  the  peculiar  phraseology 
of  the  conclusion  of  the  plea,  and  of  the  replication  which 
adopts  the  words  of  the  plea.  The  plea,  after  setting  forth  the 
jurisdictional  facts,  with  the  discharge,  and  other  necessary 
averments  mentioned  above,  concludes  thus,  "  and  by  virtue 
of  the  aforesaid  discharge  the  said  defendant  was  fully  dis- 
charged of  and  from  said  judgment,  and  the  debt  upon  which 
said  judgment  was  recovered,  and  of  and  from  the  debt  so  as 
aforesaid  claimed  by  said  plaintiff  in  his  said  declaration.  And 
this,''  &c.  We  suppose  this  to  be  a  mere  conclusion  of  law  re- 
sulting from  the  facts  before  pleaded  or  attempted  to  be  pleaded, 
and  not  traversable.  It  certainly  could  not  take  the  place  or 
perform  the  office  of  any  of  the  averments  which  we  have  before 
mentioned  as  necessary;  {Sackett  v.  Andross,  cited  above;) 
and  if  intended  as  an  additional  averment  was  a  surplusage. 
In  Becd  v.  Simpson,  (1  Ld.  Raym.  410,)  Powell,  J.  says, 
"  When  a  matter  of  law  only  is  comprised  in  a  virtute  cujus, 
then  it  is  not  traversable,  but  matter  of  fact  in  the  virtute  cujus 
is  traversable."  It  is  agreed  that  when  the  words  ^^  virtute 
pr€Btextu,  per  quod"  and  the  like,  introduce  a  consequence  or 
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inference  from  the  preceding  matter  they  are  not  traversable. 
{Priddle  and  Mapper's  case,  11  Rep,  10.     Beal  v.  Simpsim,  I 
Ld.  Raym.  408.     King  v.  Mayor  of  York,  6  T.  R.  66 ;)  bat 
the  preceding  matter  is  alone  traversable.    And  this  rule  holds 
muck  stronger  when  these  words  introduce  a  conclusion  of 
law  ;  for  every  traverse  must  regularly  be  of  matter  of  &ct, 
and  not  of  law,  for  the  court  alone  is  to  judge  of  the  law. 
(  WUlim  V.  Berkley,  1  Plowd.  231,  a.    2  H.  Black.  182.   1 
Saund.  Rep.  23,  n.  5.)     "  It  is  also  a  most  material  rule  upoa 
this  subject  that  a  traverse  should  be  taken  on  matter  of  feet— 
not  mere  matter  or  conclusion  of  law ;  for  to  raise  an  issue 
upon  a  legal  inference  or  question  would  be  to  submit  to  the 
jury  that  which  it  is  in  the  power  of  the  court  to  decide." 
(1  Ck.  PL  Springfield  ed.  of  1833,  p.  645.    See  also  Lucas  y. 
Nockells,  4  Bing.  729.)    This  conclusion  we  hold  to  be  a  mere 
inference  or  conclusion  of  law  growing  out  of  the  preceding 
averments,  and  not  to  be  a  question  of  fact,  or  a  mixed  question 
of  fact  and  law.     That  the  debt  was  provable  under  the  act 
was  a  mixed  question  of  law  and  fact ;  that  the  debt  was  dis- 
charged was  a  mere  question  of  law,  after  the  facts  were  ascer- 
tained.    If  it  is  contended  that  it  is  not  well  averred  that  the 
debt  was  provable  under  the  act,  and  that  therefore  the  con- 
clusion is  a  non  sequUur,  the  answer  to  this  is,  that  it  is  not 
the  less  a  conclusion  of  law  which  the  pleader  has  drawn  from 
the  facts  averred.    If  he  is  not  sustained,  a  demurrer  would 
have  tested  its  accuracy.     This  conclusion — this  averment  of 
the  pleader's  opinion  of  the  law  growing  out  of  the  facts  stated— 
will  not  aid  a  defective  averment,  nor  supply  the  place  of  one 
wanting.    The  replication  either  takes  issue  upon  the  granting 
the  discharge  in  manner  and  form  as  is  alleged,  or  upon  the 
effect  of  the  discharge  upon  the  claim  of  the  plaintiff,  and  in 
the  latter  case  admits  the  discharge.    The  averment  is  that 
^^  by  the  decree  in  the  plea  mentioned  the  defendant  was  not 
discharged  from  the  debt  in  modo  et  formal    The  language 
is  somewhat  ambiguous,  and  may  be  held  to  be  either  a  denial 
of  the  discharge,  or  of  its  effect;  but  if  its  effect  is  denied  then 
the  decree  is  admitted.    There  can  be  no  other  constructioo 
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put  upon  the  language,  and  then  we  have  all  the  facts  stated 
in  the  plea  admitted,  and  an  issue  to  the  country  upon  a  ques* 
tion  of  law  resulting  from  the  facts.  We  cannot  intend  that 
the  learned  plaintiff  in  this  cause  intended  to  raise  a  question 
which  should  have  been  presented  upon  a  demurrer,  to  be  de- 
cided by  the  jury.  We  will  rather  give  the  pleading  such  a 
construction  as  is  reasonable,  and  which  will  support  the  repli- 
cation and  raise  a  proper  issue.  (1  Ch.  PL  23.)  We  will  adopt 
that  construction  which  will  support  and  not  destroy  the  plea- 
ding. {Id,  579.)  Guided  by  this  rule  we  think  that  the  repli- 
cation/atr/y  denies  the  granting  the  discharge  in  manner  and 
form  as  stated,  and  that  the  residue  of  the  replication  is  sur- 
plusage. (3  Id.  1149.)  If  we  are  right  in  the  view  we  have 
taken,  then  the  only  issue  joined  upon  the  plea  of  the  discharge, 
aside  from  the  alleged  fraud  hereafter  noticed,  was  upon  the 
granting  the  discharge ;  and  the  defendant,  upon  proof  of  the 
discharge  and  certificate,  was  entitled  to  a  verdict  upon  that 
issue,  and  neither  the  circuit  judge  nor  the  jury  could  pass  upon 
or  decide  as  to  the  effect  to  be  given  to  it. 

The  evidence  offered  by  the  plaintiff  to  show  the  discharge 
fraudulent  and  void,  was  properly  rejected.  (1.)  For  the  rear 
son  that  the  replication  averring  the  fraud  was  entirely  too 
general,  as  it  did  not  state  or  specify  the  particular  acts  which 
the  plaintiff  would  give  in  evidence  and  claim  to  be  fraudulent, 
and  at  the  time  of  the  trial  no  law  had  been  enacted  in  this 
state  modifying  the  common  law  rule  of  pleading  in  such  cases. 
{Brereton  v.  HUl^  1  Denio^  75.  Maples  v.  Bumside,  Id.  332. 
Laws  of  1846,  p.  305.)  (2.)  The  evidence  offered,  if  given, 
would  have  shown  no  fraud  which  would  have  vitiated  the  dis- 
charge. The  offered  evidence  did  not  go  far  enough.  It  was 
merely  that  "  he  concealed  his  relation  as  copartner  with  one 
Van  Voorhis,  and  did  not  inventory,  nor  give  up  to  his  creditors 
whatsoever  of  interest,  balance  due,  or  assets  belonging  to  him 
or  his  creditors,  on  a  settlement  with  said  Van  Voorhis  at  the 
time  of  the  decree  of  bankruptcy."  There  was  no  offer  to  show 
that  the  bankrupt  had  any  interest  whatever  in  any  partnership 
assets,  or  that  there  was  any  thing  due  him,  or  that  the  coi^ 
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cealment  was  wilful  or  fraudulent.  {Bankrupt  Act,  (4.)  I 
think  that  for  these  reasons  the  motion  for  a  new  trial  should 
be  denied.  My  brethren  have  arrived  at  the  same  conclu8i<Nii 
for  these  and  other  reasons. 

Gridley,  J.  The  most  important  question  presented  for 
our  consideration  in  this  cause,  is,  whether  the  defendaat's  dis- 
charge under  the  bankrupt  act  of  1841,  constitutes  a  good  plea 
in  bar  to  an  action  upon  a  judgment  founded  on  a  debt  exist- 
ing when  the  bankrupt  filed  his  petition,  but  recovered  before 
the  discharge  was  granted  ;  so  as  to  preclude  all  opportunity 
of  pleading  it  in  the  suit. 

The  fourth  section  of  the  bankrupt  act  provides  that  the  "dis- 
charge and  certificate,  when  duly  granted,  shall  in  all  coiiru 
of  justice  be  deemed  a  full  and  complete  discharge  of  all  debts^ 
contracts  and  oUier  engagements  of  such  bankrupt,  which  are 
provable  under  this  act ;  and  shall  and  may  be  pleaded  as  a 
full  and  complete  bar  to  all  suits  brought  in  any  court  of  judi- 
cature whatever."  It  is  not  denied  that  the  debt  on  which  the 
judgment  was  founded,  was  of  such  a  character  as  to  be  prov- 
able under  the  act ;  but  it  is  contended  that  the  judgment  is 
not.  And  the  ground  on  which  this  proposition  is  attempted 
to  be  maintained  is,  that  the  original  debt  no  longer  exists, 
having  been  merged  in,  and  extinguished  by  the  judgment, 
which  has  become  a  new  debt,  not  existing  when  the  petition 
was  filed,  and  that  it  therefore  is  not  discharged.  This  principle 
is  supposed  by  the  counsel  to  have  been  established  in  several 
cases  that  have  been  decided  in  our  own  courts.  It  cannot  be 
denied  that  language  favoring  such  a  doctrine  has  been  held 
by  Justice  Bronson,  on  several  occasions.  But  it  is  believed 
that  this  question  was  not  necessarily  involved  in  any  of  the 
cases  referred  to,  and  that  the  remarks  of  the  judge  were  merely 
the  expression  of  his  individual  opinion,  entitled  to  respect,  in- 
deed, but  creating  no  binding  authority  upon  us. 

The  first  case  to  which  we  are  referred  is  that  of  Crouch  v. 
Oridleyj  (6  BUI,  250.)  This  was  a  motion  for  a  perpetual 
stay  of  proceedings  upon  a  report  of  referees,  in  an  action  of 
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tort ;  JQ  which  the  report  was  made  long  after  the  petition  in 
tiankruptcy  was  filed,  and  the  court  held  that  there  was  no  deht 
listing  when  the  petition  was  filed,  upon  which  the  discharge 
could  operate.  Now,  it  certainly  cannot  he  necessary  to  waste 
time  upon  this  case  until  it  can  he  shown  that  a  cause  of  action 
sounding  in  tort  is  a  debt.  The  next  case  relied  upon  is  that 
of  Thompson  v.  Hetoitt,  (6  HiU,  254.)  This  also  was  a  case 
arising  upon  a  motion  for  a  perpetual  stay  of  proceedings,  upon 
a  judgment  rendered  on  a  cognovit,  in  July,  1843.  The  appli- 
cation was  made  on  the  ground  that  the  defendant  had  re- 
ceived his  discharge  in  the  month  of  August  thereafter,  too  late 
to  be  pleaded.  The  action  was  founded  on  a  promissory  note 
made  before  the  petition  was  filed,  and  in  that  respect  was  like 
the  case  at  bar.  But  the  motion  was  opposed,  on  the  ground 
that  the  cognovit  was  given  upon  a  compromise,  and  under  an 
express  understanding  that  the  discharge,  when  obtained, 
should  not  afifect  the  judgment.  Judge  Bronson,  in  his  opinion, 
alludes  to  the  fact  that  under  most  of  our  insolvent  laws  the 
debtor  was  discharged  from  all  debts  which  he  owed  at  the 
time  of  the  assignment,  while  under  the  bankrupt  act  the  debtor 
was  discharged  only  from  such  debts  as  he  owed  at  the  time 
of  presenting  his  petition ;  and  then  proceeds  to  say,  ''  Subse- 
quent to  that  time,  the  cognovit  was  given,  and  the  judgment 
recovered.  The  original  debt  has  been  merged  in,  and  extin- 
guished by  the  judgment.  The  judgment  is  a  new  debt,  which 
is  not  affected  by  the  discharge."  Had  the  judge  stopped  here, 
and  rested  his  decision  upon  this  ground,  the  case  would  have 
been  an  authority  in  point,  so  far  as  a  decision  on  a  special 
motion  can  be  regarded  as  such.  But  he  did  not ;  on  the  con- 
trary, he  refused  to  dispose  of  the  motion  upon  this  principle, 
remarking  as  follows :  <'  The  question  need  not  be  decided  at 
this  time ;  for  the  defendant  comes  to  ask  a  favor  in  direct  vio- 
lation of  his  agreement.  If  there  is  any  way  in  which  he  can 
set  up  his  discharge  as  a  legal  answer  to  the  judgment,  he  does 
not  want  any  assistance,  and  clearly  we  ought  not  to  aid  him 
in  doing  a  wrong."  This  case,  therefore,  furnishes  nothing  but 
a  dictum  in  favor  of  the  proposition  contended  for.  The  last 
Vol.  III.  66 
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case  to  which  our  attention  has  been  called,  is  Kellogg'  ▼. 
Schuyler^  (2  Denio^  73.)  This  was  a  case  of  scire  fiau^ias  to 
have  execution  on  a  judgment  in  trespass,  recovered  in  October 
term,  1842.  The  plea  showed  that  the  verdict  against  the  de- 
fendant was  rendered  on  the  9th  of  September,  and  judgment 
entered  thereon  on  the  2d  of  December,  1842,  and  that  on  the 
7th  of  November  he  filed  his  petition,  and  on  the  10th  of  April, 
1843,  received  his  certificate  in  bankruptcy.  Upon  these  &cts 
the  court  held  that  the  verdict  in  trespass  was  not  a  debt  exist' 
ing  when  the  petition  was  filed,  on  the  well  settled  principle 
that  the  bankrupt  act  does  not  profess  to  discha^e  a  cause  of 
action  in  tort,  but  only  a  debt ;  and  that  a  judgment,  in  addidon 
to  a  verdict,  is  necessary  to  turn  a  tort  into  a  debt.  After  dis- 
posing of  the  case  upon  this  ground,  the  opinion  proceeds  as 
follows :  ''  But  if  the  demand  had  been  of  a  diflerent  character, 
the  defendant  would  still  be  precluded  from  setting  up  his  dis- 
charge. We  have  held  that  a  judgment  is  an  extinguishment 
of  the  prior  indebtedness,  and  that  when  it  is  rendered  after  the 
time  of  presenting  the  petition,  it  is  not  affected  by  a  discharge 
granted  in  a  proceeding  commenced  by  such  petition."  It  vatnA 
be  confessed  that  this  language  is  explicit,  and  to  the  point  in 
question ;  but  it  is  nevertheless  true  that  every  word  of  it  is 
Mter  ;  and  applicable,  as  is  declared  by  the  court,  not  to  the 
case  then  under  consideration,  but  to  such  a  case  as  that  would 
have  been,  if  the  demand  had  been  of  a  different  character; 
that  is,  founded  upon  a  debt  instead  of  a  tort. 

\  have  said  that  these  strongly  expressed  opinions^  being^  abiier 
dicta  merely,  are  not  to  be  regarded  as  authority  upon  the  point 
in  question ;  but  as  the  opinions  of  a  very  learned  judge,  they 
are  entitled  to  great  respect,  and  should  not  be  disregarded  hat 
for  reasons  of  great  weight  We  have,  therefore,  felt  ourselves 
bound  to  give  to  this  question  all  the  examination  which  the 
other  demands  upon  our  time  would  permit.  But  after  the  most 
attentive  consideration  of  the  subject,  we  have  been  compelled 
to  come  to  a  different  conclusion  firom  that  expressed  in  the 
opinions  we  have  cited. 

I.  In  the  first  place  we  do  not  think  that  where  the  judgment 
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is  founded  on  a  note,  bond,  judgment,  or  other  demand,  which 
was  itself  a  debt  when  the  petition  was  filed,  there  is  any  au* 
thority  to  show  that  the  original  debt  is  merged  in  and  eztin* 
guished  by  the  judgment,  so  as  not  to  be  subject  to  the  operatiod 
of  a  discbai^e  afterwards  granted ;  but  that  the  contrary  prin« 
ciple  has  been  settled  in  a  series  of  cases  which  have  never  been 
questioned. 

(1.)  The  only  cases  cited  in  support  of  this  principle  of  mer« 
ger  and  extinguishment,  are  that  of  Buss  v.  CKlbertj  (2  Mauds 
4*  Selw.  70,)  and  that  of  Jhhn  Charles^  which  arose  in  equity 
before  the  lord  chancellor,  in  16  Yes.  266,  and  was  referred  by 
him  to  the  common  law  judges  for  their  opinion,  which  is  found 
in  4  East^  197.  In  England,  such  debts  only  are  discharged 
as  were  due  and  owing  when  the  debtor  became  bankrupt 
And  in  the  case  in  question,  the  precise  point  presented  for  de- 
cision waS)  wheUier  a  verdict  in  an  action  for  the  breach  of  a 
promise  of  marriage,  rendered  before  the  act  of  bankruptcy, 
upon  which  judgment  was  perfected  afterwards,  constituted  a 
debt  at  the  time  of  the  bankruptcy,  so  that  the  plaintiff  could 
become  a  petitioning  creditor ;  and  it  was  held  that  it  did  not, 
not  because  it  had  been  merged  in  and  extinguished  by  th^ 
subsequent  judgment,  but  because  it  never  was  a  debt  at  all 
until  the  judgment  The  judges  gave  a  certificate  without  as- 
signing any  reasons  for  their  opinion ;  but  the  argument  of  Mr. 
Abbott,  on  behalf  of  the  plaintiff,  which  was  adopted  by  the 
court,  was  as  follows :  ''  There  must  have  been  a  sufficient  le^ 
gal  debt  due  from  the  bankrupt,  at  the  time  of  the  act  of  bank- 
ruptcy, although  it  may  have  been  afterwards,  (as  in  the  case 
of  bills  of  exchange  and  promissory  notes,)  assigned  to  the  pe- 
titioning creditor.  Here  it  cannot  be  said  that  there  was  any 
debt  due  from  the  bankrupt  to  any  person,  at  the  time  of  the 
act  of  bankruptcy ;  for  nothing  was  due  on  the  verdict  before 
judgment,  but  it  is  the  judgment  alone  which  creates  the  debt; 
no  action  could  be  maintained  upon  the  mere  verdict"  The 
counsel  afterwards  takes  a  distinction,  which  shows  that,  in  his 
opinion,  the  petitioning  creditor  should  have  prevailed,  if  the 
jvidgment  had  been  founded  on  a  note  or  bill  showing  a  debt 
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existing  at  the  time  of  the  act  of  bankruptcy,  notwithstanding 
its  merger  in  the  judgment.  lie  says,  in  an  action  for  illegally 
seizing  the  goods  of  a  bankrupt,  the  messenger  "  must  state  in 
his  plea  the  existence  of  a  debt,  at  the  time  of  the  act  of  bank- 
ruptcy ;  and  in  case  it  arose  upon  bills  of  exchange  afterwards 
indorsed  to  him,  that  the  bankrupt  was  indebted  on  those  bOb 
to  persons  who  afterwards  indorsed  them  to  the  petitioning 
creditor.  But  bow  could  such  an  averment  be  made  in  this 
case?  The  original  cause  of  action,  a  breach  of  promise  of 
marriage,  was  no  debt  at  law,  but  only  gave  a  right  to  damages 
which  could  only  be  recovered  by  judgment,  and  not  by  verdict 
alone."  The  only  other  case  cited  in  support  of  the  doctrine 
contended  for,  is  that  of  Btiss  v.  CrUbert^  which  differed  in  its 
£EU}ts  from  the  last  case  in  this  respect  only,  that  the  original 
cause  of  action,  instead  of  arising  on  contract  for  a  breach  of 
promise  of  marriage,  was  founded  upon  a  tort  for  seducing  the 
plaintiff's  daughter.  It  seems  to  us  that  these  cases,  instead 
of  sustaining  the  principle  of  merger  and  extinguishment,  are 
directly  opposed  to  it.  For  they  are  decided  on  the  ground,  not 
that  the  original  debt  was  merged  in  the  judgment  and  lost, 
but  that  there  never  was  a  debt  at  all,  till  the  judgment  created 
one ;  and  holding,  by  the  strongest  possible  implication,  that  if 
there  had  been  an  original  debt,  such  as  a  promissory  note,  it 
might  be  followed  into  the  judgment,  and  discharged  in  such 
judgment. 

(2.)  But  we  are  not  left  to  mere  negative  authority  upon  this 
point  There  is  a  large  class  of  cases,  which  have  arisen  upon 
motions  to  discharge,  or  to  stay  executions,  upon  judgments 
recovered  too  early  to  admit  of  the  discharge  being  pleaded  in 
the  suits  in  which  the  judgments  were  obtained.  And  in  every 
such  case,  when  it  appeared  that  the  judgment  was  founded  on 
a  debt,  provable  and  dischargeable  under  the  act,  and  there  had 
been  no  opportunity  to  plead  the  discharge,  relief  has  been 
granted  by  discharging  the  execution,  or  directing  it  to  be  per- 
petually stayed.  I  will  cite  but  a  few  of  this  long  list  of  au- 
thorities. In  Boutefiour  v.  Coats^  {Cowp.  26,)  a  bail  bond  had 
been  forfeited  before  the  commission ;  then  followed  a  judgment 
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upon  the  bond ;  and  the  bankrupt's  certificate  was  obtained  on 
a  subsequent  day.  And  Lord  Mansfield  granted  the  relief, 
saying :  "  Here  was  a  breach  and  the  penalty  forfeited,  and 
therefore  the  debt  was  due,  though  execution  could  not  be 
taken  out  for  more  than  the  damages.  It  is  not  the  case  of  a 
contingent  debt,  not  reduced  to  a  certainty,  which  is  not  dis- 
charged by  the  certificate."  In  Blandford  et  al.  ex^rs  of  Frotid, 
V.  Foote,  {Cowp.  138,)  the  facts  were,  that  the  defendant  was 
indebted  to  the  plaintiff's  testator,  on  a  bond,  when  he  commit- 
ted an  act  of  bankruptcy.  After  this,  judgment  was  obtained 
on  the  bond,  and  the  testator  dying  before  execution,  the  plain- 
tiff sued  upon  the  judgment,  and  obtained  a  new  judgment 
thereon,  upon  which  execution  was  issued,  and  the  defendant 
had  been  arrested  and  was  in  custody  thereon.  The  plaintiff 
had  not  obtained  his  certificate  so  as  to  plead  it  in  the  last  suit; 
nor  had  he  obtained  it  at  the  lime  of  the  motion  ;  but  he  ap- 
plied for  relief  as  an  uncertificated  bankrupt,  under  the  provis- 
ions of  the  English  bankrupt  act.  In  opposition  to  this  motion 
Mr.  Mansfield  showed  cause,  relying  upon  the  very  principle 
now  under  consideration,  insisting  that  the  judgment  was  not 
within  the  favor  of  the  statute,  which  expressly  related  to  debts 
due,  &c.  before  the  commission,  and  to  such  debts  only.  Bald- 
win, contra,  argued  that  though  the  judgment  was  signed  after 
the  commission,  "  yet  the  debt  existed  before,  and  was  there- 
fore within  the  intention  of  the  statute."  Lord  Mansfield  said, 
"  The  only  doubt  that  can  arise  is  with  respect  to  the  interest 
and  costs  accrued  since  the  bankruptcy ;  but  I  think  they  stand 
on  the  same  foundation  as  the  original  debt,  which  was  clearly 
due  before  the  bankruptcy,  and  therefore  equally  within  the 
benefit  of  the  statute."  Mr.  Justice  Willes  said  that  he  was  of 
the  same  opinion,  citing  a  previous  case,  in  which  he  said  the 
court  all  agreed  that  the  whole  related  to  the  original  debt,  and 
therefore  was  within  the  act ;  with  which  Ashurst,  Justice,  con- 
curred. It  is  difficult  to  conceive  of  a  more  direct  and  conclu- 
sive decision  on  the  very  point  in  dispute ;  and  it  is  one  which 
ought  to  be  decisive  of  the  question  ;  sustained  as  it  is  by  the 
great  authority  of  Lord  Mansfield's  name,  and  having  survived 
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a  period  of  seventy  years,  without  ever  having  been  questioDed 
or  doubted.  This  principle  again  came  under  the  considera- 
tion of  the  court,  at  a  much  later  day,  in  DinsdaU  v.  Eama^ 
(2  Bro.  ^*  Bing,  6 ;  6  Eng,  Cam.  Law  Rep.  3,)  which  was  an 
application  by  a  defendant,  in  a  judgment  on  a  bail  boad,  in  a 
case  where  the  defendant  became  bankrupt  before  verdict,  but 
did  not  obtain  his  certificate  till  after  judgment  The  couit 
granted  the  relief,  Dallas,  Ch.  J.  saying  that  the  debt  was  con- 
tracted with  certainty  before  the  bankruptcy,  and  might  have 
been  proved  under  the  commission.  Burrough,  J.  remarked, 
"  The  case  Ex  parte  Charles^  has  no  application  to  the  present 
If  this  had  been  an  action  of  trover,  the  case  might  have  been  dif- 
ferent ;  but  the  debt  for  which  the  defendant  is  sued  is  one 
which  is  clearly  barred  by  the  certificate."  Richardson,  J.  ob- 
served, "  The  substance  of  the  action  on  the  bail  bond  is  the 
same  as  that  on  the  original  debt  The  costs  are  accessorial, 
and  the  hardship  is  not  greater  than  in  many  other  cases  which 
arise  unavoidably  under  the  bankrupt  laws." 

In  Scott  V.  Ambrose^  (3  Maule  4*  Selw.  326,)  it  was  held 
not  only  that  a  judgment  for  costs,  as  well  as  the  debt  on  which 
the  judgment  was  founded,  was  discharged  by  a  certificate  ob- 
tained before  the  judgment,  but  the  costs  of  a  writ  of  error  on 
such  judgment,  also  bore  relation  to  the  original  debt,  and  were 
discharged  with  it  So,  too,  in  WiUett  v.  Pringle^  (6  Bos.  ^ 
PuL  193,)  it  was  held  that  the  costs  followed  the  debt,  which 
was  discharged,  if  it  existed  at  the  time  when  the  act  of  bank- 
ruptcy was  committed.  {See  oho,  to  the  same  effect,  1  Hi  BL 
29;  2  Strange,  949  ;  2  Bos.  ^  Pul.7]  5  Id.  190 ,  6  T.  R 
365 ;  6  Id.  282.)  And  to  show  that  our  own  courts  have  fol- 
lowed the  same  course  of  reasoning,  and  adopted  the  same 
principle  as  to  granting  relief,  in  cases  arising  under  our  insol- 
vent acts,  as  prevails  in  England,  see  2  John.  Rep.  294 ;  18  Jii 
54;15M152;  IJohn.  Cos.  133 ;  2  Caines,  102, 380 ;  4JWbi. 
Rep.  191 ;  9  Id.  269 ;  1  Cowen,  42.     See  also 6  HiU,2i6,  247. 

Now  we  are  unable  to  perceive  why  the  cases  which  we 
have  cited  are  not  entirely  conclusive  of  two  propositions :  1. 
That  there  is  no  merger  and  extinguishment  of  the  original 
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debt,  in  the  judgment  subsequently  recovered,  so  as  to  prevent 
the  certificate  from  discharging  the  judgment  founded  on  such 
debt ;  and  2.  That  the  costs  which  are  included  in  the  judg- 
ment are  accessorial  to  the  debt,  and  are  discharged  with  it. 
It  is  true  that  the  questions  in  these  cases  arose  on  motions 
for  relief.  But  those  decisions  are  just  as  conclusive  authorities 
on  the  point  in  question,  as  if  they  had  arisen  upon  the  plead- 
ings. In  both  cases,  the  relief  is  granted,  if  at  all,  on  the 
ground  that  the  discharge  is  a  bar  to  the  judgment  If  it  were 
not  so,  and  if  the  old  debt  were  extinguished,  and  the  judgment 
is  to  be  regarded  as  an  original  debt,  newly  created,  then  there 
could  be  no  relief  on  motion,  or  in  any  other  way.  So  that 
the  only  ground  of  relief  must  of  necessity  be,  (hat  the  original 
debt  still  exists  in  the  judgment,  and  that  the  judgment  is  but 
the  original  debt,  in  a  new  form,  and  is  therefore  discharged  by 
the  certificate.  The  reason  why  this  question  has  arisen 
mainly  in  cases  upon  motion  is,  that  there  is  no  other  way  in 
w*hich  the  question  can  arise,  where  the  plaintiff  recovers  his 
judgment  before  the  certificate  is  obtained,  and,  instead  of 
bringing  a  new  action  on  the  judgment,  seeks  to  enforce  it  by 
execution.  In  England,  the  statute,  (§  126  0/  the  new  aciy 
taken  jTom  6  Qeo,  2,  §§  7,  13,)  provides  for  relief  by  motion,  in 
cases  where  the  discharge  cannot  be  pleaded.  While  in  this 
state,  such  relief  has  been  uniformly  granted,  under  the  general 
powers  of  the  court,  conferred  by  the  provisions  of  the  acts  de- 
claring the  effect  of  the  certificate. 

But  I  repeat,  that  if  the  doctrine  which  we  are  opposing  be 
sound,  then  no  relief  should  be  granted,  either  on  motion  or 
plea.  For  by  that  doctrine  the  original  debt  is  extinguished, 
and  is  to  be  regarded  as  though  it  never  had  existed  ;  while  the 
judgment  is  a  debt  newly  created,  and  is  therefore  no  more 
affected  by  the  discharge  than  if  it  were  itself  an  original  debt, 
contracted  and  created  at  the  time  when  it  was  recovered. 
True,  we  are  not  aware  of  any  reported  case,  in  which  this 
principle  has  been  tested  by  a  plea  of  the  certificate  to  an  action 
on  the  judgment  For  no  one  has  a  motive  to  bring  an  action 
upon  a  judgment,  which,  if  valid,  may  be  enforced  by  execu- 
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tion.  But  if  the  principle  contended  for  be  sound,  and  actians 
are  sustainable  on  judgments,  when  the  certificates  were  ob- 
tained too  late  to  be  pleaded,  as  upon  original  debts  newly 
created,  the  books  would  have  been  full  of  such  cases.  As  yet, 
however,  no  one  has  been  found  bold  enough  to  venture  a  suit 
upon  the  speculation  that  the  court  would  pronounce  a  judg- 
ment to  be  a  new  debt,  on  plea,  which  had  been  expressly 
declared,  on  motion,  to  be  only  the  old  debt,  existing  in  a  new 
form,  and  to  be  within  the  intention  of  the  act,  and  discharged 
by  it.    {Cowper,  138.) 

(3.)  Notwithstanding  no  case  has  been  found  in  the  English 
reports,  where  this  precise  question  has  been  presented  by  a 
plea  to  the  judgment,  we  are  not  without  authority  in  the 
courts  of  this  state,  and  Massachusetts,  in  cases  arising  on  the 
pleadings,  where  this  doctrine  of  merger  and  extinguishment 
of  the  old  debt,  in  the  judgment,  has  been  repudiated.  These 
cases  have  arisen  under  our  insolvent  laws,  and  the  courts  have 
uniformly  held  that  in  an  action  upon  a  judgment  to  which  a 
discharge  under  the  insolvent  law  was  pleaded,  they  would 
look  behind  the  judgment  to  the  debt  on  which  it  was  founded, 
in  order  to  determine  whether  that  was  of  such  a  character, 
had  its  origin  at  such  a  time,  and  place,  and  between  such 
parties,  as  to  be  within  the  provisions  of  the  act,  and  therefore 
liable  to  be  discharged  by  it. 

In  Wi/man  v.  Mitchell,  (1  Cowen,  316,)  the  plaintiff  declared 
on  a  judgment  recovered  upon  promises,  in  August  term,  1816 ; 
plea  of  a  discharge  granted  in  December,  1817,  under  the  act 
of  April  12th,  1813 ;  replication,  that  the  judgment  declared  on 
was  rendered  on  a  judgment  obtained  in  a  court  of  common 
pleas,  in  Maine,  in  the  year  1814 ;  which  last  judgment  was 
founded  on  two  notes,  executed  and  payable  in  Maine,  both 
dated  prior  to  the  12th  of  April,  1813.  To  this  replication  the 
defendant  demurred  generally,  and  the  court  rendered  judg- 
ment for  the  plaintiff,  upon  the  ground  that  the  original  debt 
on  which  the  judgment  was  founded,  arose  before  the  passage 
of  the  insolvent  act,  which  was  void  as  to  all  such  debts,  for 
the  reason  that  it  impaired  the  obligation  of  contracts,  upon  the 
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authority  of  Mather  v.  Bush,  (16  John.  Rep.  233,)  Roosevelt 
V.  Cebroj  (17  Id.  106,)  and  4  Wheaton,  122.  Judge  Suther- 
land,  in  his  opinion,  in  answer  to  the  argument  of  counsel,  that 
the  original  debt  was  merged  in  the  judgment,  and  that  no 
suit  could  be  maintained  upon  it,  admits  the  correctness  of  the 
general  proposition.  He,  however,  made  the  exception  io 
the  following  words :  <<  But  I  see  no  objection  in  principle,  to 
permitting  an  inquiry  into  the  time  of  making  the  agreement 
and  contract,  on  which  the  first  judgment  was  founded,  for  the 
purpose  of  taking  the  case  out  of  the  opfration  of  the  defen- 
dant's discharge."  Now,  in  this  case,  it  is  perceived  that  the 
court  refused  to  regard  the  old  debt  as  extinguished  by  the 
judgment,  arid  to  consider  the  latter  a  new  debt.  For  if  the  judg- 
ment had  been  regarded  as  a  new  debt,  originally  created  at  the 
time  of  its  renditioQ,  then  the  discharge  would  have  applied  di- 
rectly to  such  debt,  and  discharged  it. 

In  Raymond  v.  Merchant,  (3  Qnoen,  147,)  the  declaration 
was  on  a  note,  dated  November  3, 1844.  The  defendant  plead- 
ed a  discharge  granted  February  28,  1817,  under  the  act  of 
1813.  The  plaintiff  replied  that  the  note  was  made  in  Ver- 
mont, and  that  the  plaintiff  was  then,  and  still  was,  a  resident 
of  that  state.  The  defendant  rejoined  that  the  debt  to  secure 
which  the  note  was  given,  arose  in  New- York,  to  which  there 
was  a  general  demurrer ;  and  the  court  held  that  the  note  was 
not  an  absolute  extinguishment  of  the  original  debt,  and  that, 
therefore,  (the  original  debt  arising  in  this  state,)  the  discharge 
was  a  bar  to  the  suit 

In  the  base  of  Betts  v.  Bagly,  (12  Pick.  572,)  this  question 
came  under  the  consideration  of  the  supreme  judicial  court  of 
Massachusetts,  upon  a  case  subject  to  the  opinion  of  the  court 
The  action  was  on  a  judgment  rendered  in  the  Berkshir'e  court 
of  common  pleas,  in  1823.  The  defendant  pleaded  his  dis- 
charge granted  in  New- York,  in  1828,  and  that  the  original 
cause  of  action  on  which  the  judgment  was  founded,  arose  in 
New- York,  and  that  both  parties  were  citizens  of  that  state. 
In  this  cause  the  discharge  was  held  by  the  court  to  bar  the  ac- 
tion, and  Chief  Justice  Shaw,  at  page  580,  expressly  declares 
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that  the  original  debt  on  which  the  judgment  was  founded,  wai 
not  so  merged  in  the  judgment  as  to  preclude  the  court  from 
looking  behind  the  judgment,  to  see  whether  it  was  such  a  debt 
as  could  be  discharged  under  the  act.  He  says,  "Although a 
judgment,  for  some  purposes,  is  considered  a  merger  of  the  form- 
er, and  as  constituting  a  new  cause  of  action ;  yet,  when  the 
essential  rights  of  the  parties  are  influenced  by  the  nature  of  the 
original  contract,  the  court  will  look  into  the  judgment  for  the 
purpose  of  ascertaining  what  the  nature  of  such  original  cause 
of  action  was.  Any*  other  decision  would  carry  the  doctrine  of 
merger  to  an  inconvenient  extent,  and  cause  it  to  work  injus- 
tice." See,  also,  on  this  point,  19  John.  Rep.  153,  which  will  be 
found  to  be  a  strong  authority  against  the  proposition  which 
holds  the  judgment  a  new  debt,  to  which  the  discharge  cannot 
apply. 

II.  In  the  second  place,  we  are  of  the  opinion,  independently 
of  the  authorities  to  which  we  have  adverted,  that  a  sound  cou- 
struction  of  the  provision  in  the  bankrupt  act  declaring  the  4- 
feet  of  a  discharge  when  duly  granted,  requires  us  to  hold  the 
certificate  to  be  a  bctr  to  a  debt  existing  when  the  petition  wu 
filed,  notwithstanding  such  debt  has  passed  into  a  judgment 
It  was  provable  under  the  act,  and  the  plaintiff  was  entitled  to 
receive  upon  it  his  dividend  of  the  bankrupt's  estate.  It  was^ 
therefore,  precisely  such  a  debt  as  the  policy  and  spirit  of  the 
act  intended  should  be  discharged.  The  act  was  remedial,  and 
should  receive  a  liberal  interpretation — one  that  will  advance 
and  carry  out,  instead  of  defeating,  the  object  of  its  framera 
That  object  was  two-fold ;  first,  to  devote  the  whole  estate  of 
the  bankrupt  to  the  payment  of  his  debts  upon  the  equitabh 
principle  of  a  pro  rata  distribution ;  and,  secondly,  to  discharge 
the  bankrupt  from  all  such  debts  as  were  provable  under  the 
actf  and  entitled  the  holders  to  a  dividend  of  his  effects.  The 
consequence  of  adopting  the  strict  and  narrow  construction  of 
holding  a  judgment  exempt  from  the  operation  of  a  dischaigti 
because  the  debt  exists  in  judgment,  in  a  different  form,  and 
under  a  different  name,  would,  in  the  case  of  a  bankrupt  whose 
debts  were  numerous,  utterly  defeat  the  benign  object  of  the 
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act ;  and  leave  the  unfortunate  bankrupt  subject  to  a  great  por- 
tion of  his  debts,  after  every  dollar  of  his  estate  had  been  fidth- 
fully  devoted  to  their  payment.  In  giving  to  the  act  an  inter- 
pretation which  would  produce  a  result  so  subversive  of  the 
manifest  object  of  those  who  framed  it,  we  should  depart  from 
that  sound  rule  of  interpretation  which  enjoins  upon  courts  to 
discover  and  follow  with  reason  and  discretion,  the  intention 
of  the  makers  .of  a  statute,  notwithstanding  such  construction 
may  seem  contrary  to  its  letter.  {Bacon^s  Ab.  tit.  StcUute^  L  ; 
1  CWen,  96 ;  1  Kmfs  Com.  462,  4,  6.) 

We  are,  therefore,  of  the  opinion,  both  upon  the  true  con- 
struction of  the  act,  as  well  as  upon  authority,  that  the  judgment 
in  this  cause  is  barred  by  the  discharge. 

Pratt,  P.  J.,  concurred. 

New  trial  dtaied. 


Same  Term.    Before  the  same  Justices. 
Wright  vs.  Bennett. 

*rhe  principle  that  in  actiooB  ex  ddieto  the  ominbn  of  a  paitj  who  ought  to  join  aa 
a  co-plaintiff,  can  only  be  objected  to  by  plea  in  abatement,  or  npon  the  trial  in 
mitigation  of  damagee,  apptiea  to  the  action  of  replevin. 

If  a  party  has  a  general  or  apedal  property  in  goods,  either  alone  or  in  eonneetion 
with  others,  he  can  maintain  the  action  of  replerin  in  the  detinet  against  a  stran- 
ger. And  the  mere  fact  that  the  plaintiff  owns  the  property  with  others,  and  not 
alone,  is  no  dor  to  the  action,  either  under  the  plea  of  rum  detinet  or  When  it  is 
spedaliy  pleaded ;  although  it  would  be  proper  matter  for  a  plea  in  abatement 

If  the  defendant,  in  an  action  of  replevin  brought  by  one  of  several  jobt  ownef% 
can  connect  himself  with  the  title  through  any  of  the  owners,  he  may  avail  hi»- 
self  of  the  rights  which  he  has  thus  acquired,  in  bar  of  the  action.  But  as  a 
stranger,  he  will  not  be  permitted,  by  a  technical  defence,  to  defeat  the  daim  of  a 
penon  entitled  to  the  possession  of  the  proper^,  as  against  hhn. 
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Demurrer  to  plea.  The  action  was  jrq>levin  in  the  detinet. 
iPlea  in  bar,  that  the  property  was  the  property  of  the  plaintiff 
and  two  other  persons,  naming  them,  with  a  formal  travim 
of  the  property  of  the  {^intifl*.    Demurrer  and  joinder. 

D.  D.  ESUis,  for  the  plaintiff. 

O,  F.  Chmstock,  for  the  defendant 

By  the  Court,  Allen,  J.    The  principle  that  in  actions  es 
deUcto  the  omission  of  a  party  who  ought  to  join  as  a  co- 
plaintiff,  can  only  be  objected  to  by  plea  in  abatement  or  upon 
the  trial  in  mitigation  of  damages,  is  well  settled.     Whether 
this  principle  applies  to  the  common  law  action  of  replevin,  is 
left  in  doubt  by  the  authorities.     The  action  was  at  first  a 
means  of  trying  the  title  to  chattels,  and  while  a  possessoiy 
right  was  sufficient  to  maintain  an  action  of  trespass  or  case,  it 
was  not  sufficient  to  maintain  replevin.    {TemplemoHY,  Ccue^ 
K  B.  T.  T,  1711.     10  Mod.  25.    Bacoti's  Abr.  Replevin,  A. 
527.)    Tht  pleadings  and  proceedings  in  this  action  in  cases 
in  which  it  could  have  been  maintained  at  common  law  for  the 
tortious  taking  of  chattels,  have  been  to  a  great  extent  regulated 
and  very  much  simplified  by  statute.    And  in  this  state  the 
action  has  been  extended  to  cases  in  which  before  the  adoption 
of  the  revised  statutes  detinue  and  trover  were  the  only  reme- 
dies.    The  action  of  detinue  was  abolished,  and  the  action  of 
replevin .  substituted  in  its  place  in  all  cases ;   and  the  latter 
action  was  substituted  for  the  action  of  trover,  in  most  cases,  at 
the  option  Of  the  plaintiff.    (2  R.  S.  522,  §  1.    Id.  663,  i  15.) 
In  substituting  this  action  for  trover  and  detinue,  the  legislature 
have  saved  to  the  parties  all  the  rights  which  they  would  have 
had  under  the  latter  actions,  and  instead  of  subjecting  the  pro- 
ceedings in  such  substituted  action  of  re[devio,  to  the  technical, 
and  in  some  cases  inappropriate,  rules  of  pleading  and  evidence 
peculiar  to  the  common  law  form  of  that  action,  they  adopted 
*the  rules  of  pleading  and  evidence  in  the  actions  for  which  this 
new  form  of  replevin  was  given  i  adopting  more  particularly 
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the  rules  applicable  to  the  action*  of  deUnue.  Thus,  by  }  36 
of  the  act,  (2  R.  S.  628,)  they  have  provided  a  form  of  decla- 
ration entirely  unlike  a  declaration  in  the  common  law  action, 
and  as  the  revisers  in  their  note  to  the  section  say, ''  necessary 
to  carry  out  the  principles  of  the  action  as  extended  by  ii  1,  6 
and  19.  The  declaration  in  the  first  case  mentioned  in  the 
section  is  adopted  from  the  action  of  detinue."  And  by  i  40 
"of  the  same  act,  it  is  provided  that  "  when  the  action  is  founded 
^n  the  wrongful  detention  of  the  goods,  and  the  original  taking 
is  not  complained  of,  the  plea  of  the  general  issue  shall  be  that 
the  defendant  does  not  detain  the  goods  and  chattels  specified 
in  the  declaration,  or  any  part  thereof,  in  manner  and  form  as 
therein  alleged ;  and  such  plea  shall  put  in  issue  not  only  the 
detention  of  such  goods  and  chattels,  but  also  the  property  of 
the  plaintiff  th^ein.''  The  revisers,  in  their  notes  to  this  sec- 
tion (3  R.  S.  3d  ed.  770)  say,  "conformable  to  the  practice  in 
the  action  of  detinue."  The  wbde  act  recognizes  the  two 
forms  of  the  action  of  replevin  as  distinct,  and  as  governed  by 
^different  rules.  And  there  is  no  reason  for  this  difference  in 
the  form  and  effect  of  the  pleadings  after  the  dedaration,  except 
for  the  purpose  of  incorporating  bodily  into  the  action,  when 
brought  instead  of  the  actions  of  detinue  or  trover,  all  the  rules 
of  pleading  and  proceedings  of  these  actions,  so  far  as  they 
were  applicable.  The  actions  of  replevin  and  detinue  are 
brought  for  the  same  purpose ;  that  is,  to  recover  the  specific 
article,  or  its  value  by  way  of  damages  for  ks  conversion,  and 
the  pleadings  in  both  actions  should  be  the  same.  The  fact 
that  in  the  one  action  the  f^aintiff  may  obtain  the  possession 
of  the  chattel  in  dispute  at  the  commencement  of  the  litigation, 
upon  giving  security  to  return  it,  if  return  shall  be  adjudged, 
"does  not  affect  the  principles  of  the  action.  The  judgment,  in 
hoih  actions,  is  substantially  the  same.  This  distinction  be- 
tween the  two  classes  of  the  action  of  replevin,  and  the  different 
rules  by  which  each  is  governed,  is  recognized  by  Justice 
Cowen  in  Prosser  v.  Woodward,  (21  Wend.  210.)  The  plead- 
ings in  this  case  must,  therefore,  be  tested  by  the  rules  which 
would  have  been  applicable  in  the  action  of  detinue  or  trover. 
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For  although  the  plea  of  nop-detinet  in  the  action  of  detinue^ 
the  substituted  action  of  replevin,  is  not  as  comprehensive  as 
the  plea  of  not  guilty  in  the  action  of  trover ;  in  every  other 
respect  the  pleadings  and  evidence  in  the  two  actions  are  sub- 
stantially the  same.     In  trover,  the  plea  of  the  defendants  in 
this  cause,  as  a  plea  in  bar,  would  be  clearly  bad  as  containing 
matter  only  proper  for  a  plea  in  abatement.     Corayns,  in  spe- 
cifying the  proper  cases  for  a  plea  in  abatement,  says  that  in 
detin  ue  for  chartes  tenants  in  common  should  join.    ( Com.  Dig, 
Abatement,  E,  10,  (2.)    Id,  E.  12,  (22.) )    Previous  to  the  rules 
of  pleading  adopted  by  the  English  courts,  Hil.  T.  4  W.  4,  the 
plea  of  non-detinet  put  in  issue  as  well  the  plaintiff's  pr<^)erty 
in  the  goods  as  the  detention  thereof  by  the  defendant     These 
rules  provided  that  that  plea  should  only  operate  as  a  denial  of 
the  detention  of  the  goods  by  the  defendant,  and  left  the  defen-' 
dant  to  plead  specially  title  out  of  the  plaintiff.    But  the  efiect 
of  the  denial  is  the  same  whether  interposed  by  the  one  fdea 
or  the  other ;  the  issue  being  the  same.    In  Phillips  v,  Brmtm^ 
(9  Bing,  106,)  the  principles  which  govern  the  action  of  trover 
were  applied  to  the  action  of  detinue.     In  Broadbent  v.  Led^ 
ward,  (11  Ad.  4*  ElliSf  209,)  the  court  of  queen's  bench  held 
that  in  an  action  of  detinue  the  defendant  could  only  take  ad- 
vantage of  the  omission  to  join  other  persons  as  plaintiflb  who 
were  co-tenants  with  the  plaintiff  in  the  property  for  which  the 
action  was  brought,  by  plea  in  abatement.    Lord  Denman,  G.  J. 
says :  '^  It  is  always  unpleasant  to  defeat  justice  by  adherence 
to  technical  and  arbitrary  rules.    In  suing  upon  contracts  the 
rule  has  certainly  been  that  all  the  contracting  parties  must  be 
joined  as  co-plaintiffs,  and  advantage  may  be  taken  of  the 
non-joinder  without  a  plea  in  abatement ;  but  as  no  express 
authority  has  been  shown  for  the  application  of  this  rule  to  the 
action  of  detinue,  we  shall  decide  against  the  defendant.     If 
any  inconvenient  consequence  arises  to  the  defendant  from 
detaining  the  property  of  joint  owners,  it  might  have  been 
avoided  by  giving  it  up  to  any  one  of  them."    Patterson,  J. 
says :  ''  The  rule  as  to  the  consequence  of  the  non-joinder  of 
parties  as  plaintiffs  in  actions  founded  upon  contract  is  not  eat* 
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vAcixivy  in  principle,  and  ought  not  to  be  extended."  The 
other  judges  concurred.  The  plaintiff,  as  one  of  the  joint  owners  % 
of  the  property,  is  entitled  to  the  possession,  as  against  a  stranger,  I 
in  which  position  tlie  defendant  stands,  as  he  does  not  connect 
himself  with  the  title  of  the  other  owners  who  have  been  omit- 
ted as  plaintiffs,  and  there  is  great  propriety  in  holding  him  to 
his  plea  in  abatement  if  he  desires  to  avail  himself  of  that 
omission.  We  think  that  if  the  plaintiff  'has  a  general  or  spe- 
cial property  in  the  chattel,  either  solely  or  in  connection  with 
others,  (and  that  he  has  such  property  is  admitted  by  the  plea,) 
he  can  maiutain  this  action  against  a  stranger,  and  that  the 
bare  fact  that  he,  with  others  and  not  alone,  owns  the  property, 
is  no  bixr  to  this  statutory  and  substituted  action  of  replevin, 
either  under  the  plea  of  non-detinet  or  when  specially  pleaded ; 
although  it  would  be  proper  matter  for  a  plea  in  abatement.  If 
this  was  a  common  law  action  of  replevin,  and  governed  by 
the  rules  applicable  to  that  form  of  the  action,  we  still  think 
the  plea  not  a  good  plea  in  bar,  and  that  the  matters  stated 
are  only  available  to  the  defendant  by  plea  in  abatement. 
There  is  certainly  nothing  in  the  nature  of  the  action  to  dis- 
tinguish it  from  any  other  action  of  tort.  If  the  defendant  can 
conuect  himself  with  the  title  through  any  of  the  owners,  he 
can  avail  himself  of  the  rights  which  he  has  thus  acquired  in 
bar  of  the  action ;  but  as  a  stranger,  there  is  no  good  reason 
why  he  should  be  permitted,  by  a  technical  defence,  to  defeat 
the  claim  of  a  person  entitled  to  the  possession  of  the  property 
as  against  him.  The  property  has  been  taken  from  him  by  a 
person  lawfully  entitled  to  it,  and  he  cannot  be  made  liable  to 
the  other  joint  owners.  Or  if  the  property  has  not  been  actu- 
ally replevied  and  delivered  to  the  plaintiff,  and  the  action  is 
prosecuted  to  recover  the  value,  the  ownership  of  the  others  can 
be  given  in  evidence  in  mitigation  of  damages.  And  we  do 
not  think  that  this  rule  will  conflict  with  the  principles  which 
govern  the  action.  In  Kent  v.  Fitzgerald,  (2  Mass.  Rep. 
609,)  the  judgment  was  arrested,  not  because  one  of  several 
joint  owners  of  a  chattel  had  brought  replevin  for  it  without 
joining  the  other  owners,  but  because  he  had  brought  the  ac- 
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lion  for  his  aliquot  share  or  proportioa  of  aa  article  indivisibie 
in  its  nature,  and  of  which  ihere  could  be  no  delivery.    A  plea 
>  of  property  in  a  stranger  is  a  good  plea  in  abatement  or  in  bar  in 
replevin,  and  entitles  the  party  la  a  return  without  avowry, 
for  the  possession  was  illegally  taken  from  him  by  the  replevin. 
{Per  Kent,  Ch.  J.  in  Hamisimh  v.  Mclntoshy  1  John.  Rep.  380, 
citing  2  Lev.  92 ;  1  SaUc.  9 ;  and  approved  and  adopted  in  hh 
graham  v.  Hammondj  1  Hill,  353.)    Nelson,  J.  in  Rogers  v. 
Arrkold,  (12  Wend.  34,)  referring  to  the  treatise  of  Baron  Gilbert 
on  the  Liaw  of  Replevin,  says :  '^  Property  in  the  defendant  is 
a  good  bar,  because  it  avoids  the  injustice  of  the  captiony  tchich 
is  the  gist  of  the  action^  by  showing  he  had  a  right  to  tcJce  U  ; 
and  this  not  only  abates  the  suit  of  the  plaintiff,  whereby  de- 
liverance was  made  to  him,  but  destroys  all  his  right  to  tie 
property.    Substantially  the  same  reasons  are  given  for  the 
plea  of  property  in  a  stranger,  though  it  has  been  well  said 
elsewhere,  that  this  plea  is  not  founded  upon  very  accurate 
reasoning.    For  the  plaintiff  being  in  possession  of  the  goods 
at  the  time  of  the  caption  which  is  admitted  by  the  plea,  it  is 
difficult  to  see  how  the  defendant  shows  a  right  to  the  return 
of  the  property  taken  on  the  replevin  by  proving  a  title  to  it  in 
a  stranger."    Chancellor  Walworth,  in  Bemus  v.  Beekman^  (3 
Wend.  672,)  says  that  the  allegation  of  property  in  the  defea- 
dant  is  an  inducement  to  the  traverse  of  the  plaintiff's  right  of 
property,  and  is  but  a  substitute  for  an  avowry  to  obtain  a 
return  of  the  property.    The  reasons  for  sustaining  a  plea  of 
property  in  a  stranger,  without  an  avowry,  as  a  good  plea  in 
bar  of  the  action,  are  not  applicable  to  the  plea  of  property  in 
the  plaintiff  and  some  third  person.    It  is  not  within  the  reason 
assigned  by  Kent,  Ch.  J.  in  Harrison  v.  Mcintosh  ;  for  it  does 
not  show  that  the  possession  was  illegally  taken  from  the  de- 
fendant by  the  replevin.    The  plaintiff,  as  against  him,  was 
entitled  to  the  possession  of  the  property.    It  is  not  within  the 
reason  assigned  by  Baron  Gilbert,  and  cited  and  approved  by 
Nelson,  J.  in  Rogers  v.  Arnold,  as  it  does  not  avoid  the  injus- 
tice of  the  caption  from  the  plaintiff  or  destroy  all  his  right  to 
the  property.     The  caption  is  equally  tortious,  whei^  cozmoutted 
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by  a  straoger,  whether  the  posseseor  is  the  sole  owner  of  the 
property  or  the  owner  m  common  with  others ;  and  as  said  be- 
fore, he  has  the  right  of  possession,  and  the  right  to  the  property 
as  against  the  defendant,  and  this  fact  is  admitted  by  the  plea. 
And  the  allegations  afford  no  reason  for  a  return  of  the  property 
to  the  defendant  within  the  reason  assigned  by  Chancellor 
Walworth  in  Bemus  v.  Beekman,  No  right  is  shown  in  the 
defendant  as  against  the  plaintiff,  to  entitle  him  to  a  retqrn  of 
the  property.  But  this  very  point  has  been  decided  by  Justice 
Story  in  the  first  circuit  of  the  United  States,  in  /?'  Wolfv,  Har- 
ris^ (4  Mason^  515.)  It  was  held  in  that  case  that  replevin 
will  not  lie  by  one  part  owner,  but  the  objection  can  only  be 
taken  by  a  plea  in  abatement  when  be  sues  for  the  whole.  If 
he  sues  for  a  moiety,  the  court  will  ex  officio  abate  the  writ. 
The  latter  clause  is  in  accordance  with  the  principle  decided  in 
Hart  V.  Fitzgerald,  (2  Mass.  Rep.  509.)  Coke  says :  "  And 
so  in  a  replevin,  it  is  a  good  plea  to  say  that  the  property  is  to 
the  plaintiff  and  to  a  stranger."  (Co.  Ldtt.  145,  6.  3  TfMmcuf 
Coke,  340.)  And  in  Bacon's  Abridgment  the  same  rule  is  laid 
down,  citing  Coke,  ut  supra,  and  the  American  annotator  has 
cited,  to  the  same  proposition,  2  Mass.  Rep.  609,  which  we 
have  seen  does  not  support  the  proposition.  Selwyn,  in  his 
Nisi  Prius,  {2d  vol.  911,)  referring  to  Coke  as  his  authority, 
says :  ''  The  defendant  may  plead  property  in  himself,  in  bar 
of  the  action,  and  this  plea  may  conclude  with  a  prayer  for  a 
return,  and  damages.  So  property  in  a  stranger  may  be 
pleaded  in  bar,  and  the  conclusion  of  this  plea,  praying  a  return, 
is  good.  So  it  is  a  good  plea  to  say  that  the  property  is  to  the 
plaintiff  and  a  stranger,  and  when  there  are  two  plaintiffs,  that 
the  property  is  to  one  of  them."  But  these  authors  do  not  as- 
sert that  the  plea  of  property  in  the  plaintiff  and  a  stranger  is 
a  good  plea  in  bar ;  and  from  the  different  phraseology  em* 
ployed  by  Selwyn  in  speaking  of  the  different  pleas  it  is  fair  to 
infer  that  he  did  not  mean  to  assert  that  it  was  a  proper  plea 
in  bar.  But  it  is  said  that  the  issue  to  be  joined,  is  upon  the 
property  of  the  plaintiff;  and  that  the  averment  of  property  in 
fhe  defendant  or  a  stranger,  or  the  plaintiff  and  a  stranger,  is  but 
Vol.  III.  58 
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mere  inducement  to  the  traverse  of  the  right  of  Ifae  plaintiff. 
This  is  true ;  but  the  inducement  is  in  the  nature  of  an  avowry, 
to  show  the  defendant's  right  to  a  return  of  the  property,  and  must 
be  sufficient  to  sustain  the  traverse,  and  must  set  up  a  title  in- 
consistent with  the  right  of  the  plaintiff.  The  all^ations  of 
property  in  the  defendant,  or  a  third  person,  tend  to  disprove 
title  in  the  plaintiff,  and  are  good  and  valid  defences  for  that 
reason.  And  either  of  these  allegations,  with  the  allegati^m  in 
the  declaration,  of  property  in  the  plaintiff,  constitute  two  af- 
firmative propositions,  each  inconsistent  with  the  other.  Bat 
as  two  affirmatives  cannot  make  an  issue,  the  property  of  the 
plaintiff  first  distinctly  alleged  must  be  traversed  in  the  plea. 
But  this  by  no  means  follows  the  allegation  of  property  in  the 
plaintiff  and  a  stranger,  without  connecting  the  defendant  with 
the  title  of  the  stranger.  In  Rogers  v.  Arnold^  (12  Wend.  30,) 
the  defendant  proved  an  interest  in  the  property  in  one  of  the 
defendants,  from  which  it  followed  that  the  plaintiff,  as  against 
him,  could  not  maintain  the  action ;  and  because  one  defen- 
dant was  entitled  to  a  return  of  the  property,  the  court  held  die 
action  was  barred  as  to  all  the  defendants.  This  is  the  cHily 
principle  decided  in  that  case.  Justice  Gowen,  in  Prasser  v. 
Woodward,  (21  Wend.  210,)  doubts  whether  the  title  set  ap  as 
inducement  to  the  traverse  can  be  disregarded  when  the  case 
comes  to  proof;  intimating  that  it  is  a  material  part  of  the  plea 
to  be  proved  to  entitle  the  defendant  to  insist  upon  his  traverse. 
And  if  so,  it  follows  that  the  inducement  should  at  least  show 
that  the  plaintiff  has  no  better  right  to  the  possession  of  the 
property  than  the  defendant.  A  traverse  must  be  introduced 
with  a  proper  title  or  inducement ;  and  if  the  defendant,  in  his 
inducement,  show  a  defective  title,  the  inducement  is  bad. 
{Cam,  Dig,  Pleader,  O,  20.)  The  inducement  in  this  case 
shows  no  title  out  of  the  plaintiff  as  to  a  part  of  the  property 
claimed,  and  will  not  support  a  traverse  of  all  interest  of  the 
plaintiff  in  the  property.  We  think  the  plea  would  be  bad  as 
a  plea  in  bar  to  the  common  law  action  of  replevin.  Again ; 
upon  the  authority  of  a  dictum  in  Prosser  v.  Woodwarcl,  as 
we  believe  upon  principle,  we  might  hold  that  in  an  action  of 
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replevin  in  the  detinet,  a  plea  of  property  in  a  stranger,  without 
connecting  the  defendant  with  the  title,  would  be  bad«  Cowen, 
J.  says,  in  speaking  of  this  defence,  "  with  us  the  like  defence 
would  not  be  allowed  in  trespass  or  trover  without  a  privity  of 
interest  between  the  defendant  and  the  third  person."  The 
want  of  analogy  between  the  defence  in  these  actions  and  re* 
plevin  is  noticed  in  Rogers  v.  Arnold,  But  even  this  analc^ 
is  not  violated  in  replevin  for  a  mere  unlawful  detention.  (2  R.  S. 
430,  ilj2d  ed.)  But  it  is  unnecessary  to  consider  this  proposition. 
There  must  be  judgment  for  the  plaintiff  on  the  demurrer^ 
with  leave  to  defendant  to  amend  on  payment  of  costs. 


Same  Term.     Be/ore  the  sa/me  Justices. 
Benedict  vs,  Goit. 

The  Sdth  flection  of  the  general  itatate  concerning  turnpike  oorporatione,  (1  A.  S. 
581,)  and  the  96th  section  of  the  act  concerning  plank  and  turnpike  roads,  paftaed 
in  1837,  which  confer  upon  turnpike  and  plank  road  corporations  the  power  of 
taking  any  public  highway,  by  appraising  the  value  of  the  public  interest  in  the 
road,  or  agreeing  upon  the  amount  with  the  supervisor  and  commisrionerfc  of  high* 
Ways,  and  paying  the  same  to  the  commissbners  of  highways  to  be  by  them 
applied  to  the  improvement  of  the  roads  in  their  respectivo  towns,  are  not  un- 
constitutional. 

A  public  highway  taken  by  a  plank  road  corporation,  by  virtue  of  the  statute  and  of 
its  act  of  incorporation,  does  not  cease  to  be  a  publid  highway.  And  when  the 
corporation  has  paid  the  commissioners  of  highways  ibr  the  interest  of  the  publk 
in  the  road,  it  succeeds  to  all  the  rights  of  the  town  oommisBioners  to  make  such 
repairs  in  the  road  as  the  public  interest  requires  i  whether  such  repairs  consist 
in  excavations  or  embankments  to  bring  the  road  to  a  proper  grade,  and  thus  to 
improve  its  condition  as  a  public  thoTbU|fhfare. 

And  any  inconvenience  or  damage  ^hich  aliy  person  may  suffer  by  the  proper  and 
reasonable  repairs  of  such  public  highway  by  the  corporation,  in  the  legitimate 
exercise  of  the  powers  conferred  by  the  statute,  is  danmum  aitque  injuria^  and 
no  action  lies  therefor. 

But  for  any  unreasonable  exercise  of  the  power  oonfened  by  the  statute  the  ooipo' 
ration,  or  its  agent,  is  responsible^ 
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Demurrer  to  plea.    The  action  was  trespaas,  aod  the  dec- 
laration, in  the  first  count,  charged  the  defendant  with  entemg 
upon  a  portion  of  the  plaintiff's  land  and  premises  and  digging 
up  the  soil  and  carrying  and  removing  the  soil  so  dug  up,  to 
another  portion  of  the  premises,  so  as  to  raise  an  embankment 
thereon  to  the  height  of  eight  feet,  and  placing  thereon  and  atr 
taching  thereto  divers  planks,  timbers,  and  other  erectioiu. 
The  second  coUnt  was  for  entering  upon  the  plaintiff's  premises 
and  digging  u[),  cutting  down,  removing  and  carrying  away 
the  soil  to  the  depth  of  six  feet,  whereby  a  deep  cutting  was 
inade  on  the  premises,  and  the  adjoining  portions  were  rendered 
inaccessible,  useless  and  valueless,  and  I  he  plaintiff's  premises 
were  otherwise  greatly  injured,  and  their  value  diminished.  The 
third  count  was  for  carrying  and  conveying  to  a  certain  part 
of  the  plaintiff's  premises  and  placing  thereon,  large  quantities 
of  soil  and  earth,  thereby  erecting  and  raising  thereon  a  moood, 
or  bank,  or  embankment  of  earth,  of  the  height  of  eight  feel 
and  of  the  width  of  thirty  feet,  whereby  the  lands  and  premises 
and  the  buildings,  d^c.  of  the  plaintiff  were  greatly  injured,  and 
the  use  and  enjoyment  thereof  greatly  obstructed  and  inter- 
fered With,  and  the  plaintiff  put  to  great  expense,  inconvenience 
&nd  loss.    The  fourth  count  stated  that  the  plaintiff  owned  and 
possessed  a  certain  messuage  and  dwelling  house  and  yard  and 
outbuildings  connected  therewith,  and  a  bam  and  shed  there- 
with used  and  connected,  and  used  and  occupied  by  the  plain- 
tiff as  an  inn  or  tavern  stand,  on  and  adjoining  a  public  highway 
which  ran  between  the  dwelling  house  and  the  barn  and  shed; 
and  tliat  the  defendant  raised  and  constructed  on  said  highway 
near  the  said  dwelling  house  and  between  the  same  and  the 
bam  and  shed,  a  mound  or  embankment  of  earth  eight  feet 
high  and  thirty  feet  wide,  for  the  distance  of  thirty  rods,  where- 
by the  passage  of  thfe  plairitiff  and  his  family,  servants  and 
guests,  arid  of  horses,  carriage^,  and  teams  upon  the  highway,  to 
and  froih  the  dwelliilg  house  to  the  barn  and  shed,  was  obstructed 
and  prevented,  and  the  plaintiff  had  been  put  16  great  expense 
in  filling  up  and  raising  the  space  near  and  about  his  dwelling 
bouse  and  betwtsen  the  same  and  the  highway,  so  as  to  render 


J848.]  IN  THE  SUPREMfe  COURT.  4g| 


Benedict  v.  Ooit 


practicable  and  safe  the  passage  to  and  from  the  house  and 
highway,  and  had  been  compelled  to  raise  lip  and  elevate  the 
house  and  outhouses,  at  great  expense,  and  whereby  he  was 
deprived  of  the  use  of  the  highway,  and  the  water  was  thrown 
in  and  upon  the  dwelling  house  and  the  ceHar  thereof.  That 
the  house  was  thereby  greatly  injured,  and  access  thereto,  and 
the  use  and  enjoyment  thereof,  greatly  interfered  with  and  ob- 
structed ;  and  that  the  plaintiff  had  incurred  great  expense  in 
raising  the  house,  barn  and  shed,  and  in  fiilmg  up  and  raising 
the  surface  of  the  ground  near  and  about  the  same,  and  that 
he  was  greatly  injured  and  inconvenienced  in  the  enjoyment 
of  his  premiss,  and  the  value  thereof  was  greatly  depreciated 
and  diminished. 

The  defendant  pleaded,  Ist.  Not  guilty,  and  2dly.  That  by 
an  act  of  the  legislature  passed  May  7th,  1844,  entitled  "  An 
act  to  authorize  the  construction  of  a  road  from  Rome,  in  the 
county  of  Oneida,  to  Oswego,  in  the  county  of  Oswego,"  a  cer- 
tain corporation  was  created  by  the  name  and  title  of  the 
"  Rome  and  Oswego  Road  Company,"  with  power  to  construct 
and  maintain  a  plank  road  from  Rome  to  Oswego ;  that  a  com- 
pany was  duly  organized  in  pursuance  of  said  act,  and  directors 
chosen ;  that  a  board  of  five  persons  was  appointed  by  the  direc- 
'tors,  who  detern^ned  on  th^  route  of  the  road  ;  that  the  route  so 
determined  on  coincided  as  nearly  as  was  practicable  with  the 
stage  route  between  the  two  places ;  that  the  company  entered 
upon  and  commenced  the  construction  of  the  road  in  accord- 
ance with  the  provisions  of  the  act,  tipon  that  route ;  that  they 
appointed  and  employed  the  defendant  as  their  agent  and  ser- 
vant for  tlie  purpose  of  constructing  such  road ;  that  the  public 
highway  mentioned  in  the  plaintiff's  declaration  was,  at  the 
time  when  the  said  act  was  passed,  and  at  the  time  of  doing 
the  acts  complained  of,  a  part  of  the  said  stage  route  from  Rome 
to  Os'Wego ;  that  at  the  place  where  said  acts  were  alleged  to  have 
been  done,  the  route  of  the  road  so  determined  on  coincided  with 
the  route  of  the  highway  and  with  the  said  stage  route ;  that  the 
board  determined  that  the  highway  and  stage  route  should  at 
^hat  place  be  the  route  of  the  said  road  ;  that  for  the  purpoee 
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of  duly  constructing  said  road  so  authorized  by  the  said  act,  in 
the  manner  authorized  thereby,  on  the  said  stage  route,  it  be- 
came and  was  necessary  to  do  the  said  several  acts  in  the  dec- 
laration mentioned,  at  the  places  alleged  in  the  declaration ; 
that  thereupon  the  defendant  did,  as  the  agent  and  servant  of 
the  said  company,  in  the  due  and  proper  construction  of  the 
said  road,  in  the  manner  authorized  by  the  said  act,  the  several 
acts  in  the  declaration  mentioned  ;  that  acting  as  such  servatit 
and  agent  he  did,  in  the  construction  of  the  said  road,  and  in 
doing  the  acts  complained  of,  use  all  due  and  proper  care  and 
skill ;  and  that  the  injuries  complained  of  by  the  plaintiff,  were, 
if  they  were  sustained  by  him,  unavoidably  and  necessarily  at- 
tendant and  consequent  upon  the  due  and  proper  constructioa 
of  the  road  in  the  manner  authorized  by  the  act,  on  the  route 
so  determined  on ;  which  are  the  same  supposed  grievances, 
&c. ;  concluding  with  a  verification. 

The  plaintiff  demurred  to  the  defendant's  second  plea,  and 
assigned  the  following  causes  of  demurrer.     1.  That  the  plea 
does  not  aver  or  show  that  the  company  in  said  plea  mentioned, 
or  the  said  defendant,  before  entering  on  and  taking  the  prem- 
ises therein  mentioned  for  the  use  of  their  said  road,  and  befor? 
doing  the  acts  therein  mentioned,  or  at  any  time,  paid  or  offered 
to  pay,  or  took  any  means  to  ascertain  or  to  have  appraised  the 
damages  sustained  or  to  be  sustained  by  the  plaintiff,  by  reason 
thereof.    2.  That  the  plea  does  not  aver  or  show  that  the  com- 
pany therein  mentioned,  or  the  defendant,  at  any  time  agreed 
with  the  plaintiff  that  they  or  either  of  them  might  enter  on 
and  take  and  use  the  said  premises  for  the  purpose  of  construct- 
ing the  road  in  the  plea  mentioned,  or  that  the  plaintiff  in  any 
manner  assented  to,  or  permitted  such  entry,  taking  or  use: 
3.  That  it  does  not  appear,  and  is  not  averred  in  said  plea,  that 
before  the  said  company,  or  the  defendant,  entered  on  and  took 
possession  of  the  highway  in  the  plea  mentioned,  as  is  therein 
mentioned,  the  same  was  appraised  and  paid  for.    4.  That  the 
act  of  the  legislature  in  the  plea  set  up  and  pleaded,  as  the 
same  is  therein  stated  and  pleaded,  does  not  contain  any  pro- 
vision for  indemnity  or  compensation  to  the  plaintiff,  or. to  «ui.y 
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person  or  persons  whose  premises  might  be  taken  and  used  by 
the  said  company  in  the  manner  and  under  the  circumstances 
in  and  under  which  it  appears  by  the  said  declaration  and  said 
second  plea,  that  the  premises  of  the  plaintiff  were  taken 
and  used.  And  that  therefore  the  said  act  is  in  this  respect 
unconstitutional  and  void.  6.  That  the  said  plea  does  not 
contain  or  show  any  defence  to  said  declaration.  6.  That  it 
does  not  contain  or  show  any  defence  to  the  first  three  counts 
of  said  declaration.  7.  That  it  does  not  contain  or  show  any 
defence  to  the  fourth  count  of  the  said  declaration* 
Joinder  in  demurrer, 

C.  P.  Kirkland,  for  the  plaintiff.  I.  The  plaintiff  was  the 
absolute  owner  of  the  premises  in  question,  subject  only  to  the 
right  of  the  public  to  pass  and  repass  on  the  same  as  a  publio 
highway.  (1  Cowen,  88,  note.  3  Kent,  432, 434.  Staekpole  v. 
Healy,  16  Mass.  36.  3  Wend.  142.  25  Id.  462.  4  mil,  140. 
3  Id.  567.)  II.  The  act  incorporating  the  '^  Rome  and  Oswego 
Road  Company"  creates  them  a  corporation,  and  professes  to 
give  them  authority  to  take  and  use  this  highway  for  their  own 
gain  and  profit,  to  construct  a  road  thereon,  to  erect  gates,  and 
to  demand  and  receive  tolls,  &c.  In  substance  it  authorizes, 
and  professes  to  authorize  them  to  take  and  use  this  highway 
for  the  purposes  of  the  corporation ;  and  thus  authorizes  the 
taking  of  private  property  for  these  purposes ;  and  it  makes  no 
provision  for  compensation.  The  act  is  therefore  in  this  par- 
ticular unconstitutional  and  void,  and  it  gave  the  company  no 
power  to  take  and  use  the  plaintiff's  property  as  they  did. 
(Const.  U.  S.  art.  5  of  Amendments.  Const,  of  N.  Y.  art.  7, 
J  7.  lYustees  First  Presb.  Soc.  Waterloo  v.  Aub.  and  Roch. 
R.  Road  Company,  3  BiU,  567.  Seneca  Road  Company  v. 
Avh.  and  Roch.  R.  R.  Company,  5  Id.  170.  25  Wefid.  462.) 
III.  Irrespective  of  the  plaintiff's  ownership  of  the  fee  of  the 
highway,  and  assuming  him  not  to  be  such  owner,  the  compa- 
ny are  liable  to  him  a^  owner  of  the  adjoining  premises,  for 
the  damages  stated  and  claimed  in  the  fourth  count.  {Fletcher 
V.  Auburn  and  Syracuse  R.  R.  Company,  25  Wend.  463.) 
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IT.  The  compaoy  had  no  right  to  enter  on  and  take  this  high- 
way, till  the  damages  mentioned  in  the  29th  and  30th  sections 
of  the  general  turnpike  act  were  appraised  and  paid,  as  provided 
in  those  sections.  {Laws  of  1844,  p.  434,  i  2.  1  12.  iS.  586, 
a  29,  30,  2d  ed.)  Y.  If  the  25th,  26th  and  27th  sections  of  the 
general  turnpike  act  are  to  be  deemed  as  incorporated  in  and 
forming  part  of  the  act  in  question,  and  as  providing  compensa- 
tion for  the  plaintiff,  and  thus,  obviating  the  objection  as  to 
constitutionality,  this  action  is  equally  sustainable;  for  the 
company  have  in  no  respect  complied  with  those  secticHi& 
{Laws  of  1844,  p.  434,  §  2.  1  R.  S,  585, 6,  §§  25, 26, 27, 2d  ed. 
Blopdgood  y.  Mohawk,  ^c.  R.  R,  Company^  18  Wend.  1.) 

^.  ComslQckj  for  the  defendant.  I.  The  locus  in  quo  being 
a  public  highway,  the  Rome  and  Oswego  Road  Company,  by 
virtue  of  its  cUartei*  and  the  general  turnpike  law,  (which  is 
adopted  as  a  part  of  its  charter,)  and  the  proceedings  under  the 
same,  acquired  all  the  rights  in  respect  to  building,  repairing, 
amending,  <S^.  the  road,  which  the  commissioners  of  highways, 
or  other  proper  officer  representing  the  town,  previously  possessed. 
{Laws  0/1844,  ch,  293,  p,  434,  §§  2, 5, 7, 8.  1 R.  S.  583,  §§  29,30.) 
II.  The  statutes  authorizing  turnpike  and  other  road  corpora- 
tions to  acquire  the  right  to  use  a  public  highway,  by  malring 
compensation  to  the  town  in  which  it  is  located,  and  without 
compensation  to  the  owner  of  the  soil,  are  valid  and  constito- 
tional.  {lR.L,of  1813,  ch,  38,  p.  228,  §  3,  latter parL  IR.& 
583,  J§  29, 30.  Laws  of  1847,  p.  216,  ch.  210,  §  26.  12  Wend. 
371.  Commonwealth  v.  Wilkinson,  16  Pick.  175.)  UL  The 
grievances  complained  of  consisted  only  in  the  construcUoa  and 
improvement  of  the  road  in  question  with  proper  skill  and  caie, 
and  do  not  constitute  a  cause  of  action  against  the  defendant. 
{Gov,  and  Co.  Br.  Cast  PI.  Manuf  v.  Meredith,  4  T.  B.  794. 
Callender  v.  Marsh,  1  Pick.  Rep.  418.  Lansing  v.  SmUk, 
8  Cowen,  146.     Sedgwick  on  Damages,  110.) 

By  the  Cowt,  Gridley,  J.     The  questions  raised  upon  the 
demurrer  in  this  cause  involve  the  constitutionahty  of  one  of 
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the  provisions  of  the  act  organizing  the  '^  Rome  and  Oswego 
Road  Com{>any,"  and  authorizing  the  construction  of  the  road 
known  as  the  plank  road,  leading  from  Rome  to  Oswego.  By 
the  second  section  of  the  act,  {Laws  of  1844,  p,  434,)  the  pro- 
visions of  the  general  statute  concerning  turnpike  corporations, 
(1  R.  S.  581,)  are  adopted,  and  made  applicable  to  the  road  in 
question.  The  29th  section  of  the  general  act  confers  the  power 
of  taking  any  public  highway,  by  appraising  the  value  of  the 
public  interest  in  the  road,  and  paying  the  same  to  the  commi&h 
sioners  of  highways,  to  be  by  them  applied  to  the  improvement 
of  the  roads  in  their  respective  towns.  It  is  this  particular  pro- 
vision to  which  the  plaintiff  objects.  He  lives  upon  the  line  of 
the  road  which  has  been  constructed  upon  the  site  of  a  public- 
highway  that  has  been  appropriated  under  this  section ;  and  he 
complains  that  the  defendant  has  committed  an  unwarrantable 
trespass  upQn  his  land  by  the  act  of  building  the  road ;  and  also 
that  in  grading  it  an  embankment  has  been  raised  in  the  front 
of  his  dwelling  house,  so  that  he  has  been  compelled  to  incur 
considerable  expense  and  inconvenience  in  raising  his  buildings 
to  the  level  of  the  road.  The  defendant  has  in  his  plea  justi- 
fied the  alleged  trespass,  under  the  act,  as  a  servant  of  the 
company ;  and  to  this  plea  the  plaintiff  has  demurred. 

The  ground  assumed  by  the  plaintiff  is  that  the  ^^  loctis  in 
quo,'^  since  its  appropriation  by  the  company,  has  ceased  to  be 
a  public  highway,  and  therefore  that  the  entire  interest  in  it  has 
reverted  to  lym  as  the  original  owner ;  and  doubtless  the  con- 
clusion follows  as  a  legal  consequence  if  the  premises  are  ad- 
mitted to  be  correct.  Several  cases  have  been  decided  in  thb 
state,  holding  that  rail-road  companies,  which  have  occupied 
portions  of  the  public  highway,  are  liable  to  the  owners  of  the 
soil  for  an  unlawful  invasion  of  their  rights.    (3  HUl,  567.   25 

Wend,  462.  5  Hill,  170.)  But  a  rail-road  is  in  no  sense  a 
public  highway.  The  nature  of  the  road  forbids  its  use  by  the 
public  in  common  with  the  company.  But  the  position  assumed 
by  the  defendant's  counsel  is  that  the  road  in  question  in  this 
suit  is  a  public  highway  stillj  open  for  the  public  use,  precisely 

as  is  every  public  road  in  the  state ;  and  that  the  corporation 
Vol.  III.  59 
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organized  by  the  act  before  cited  has  succeeded  to  all  the 
rights  and  powers  of  the  commissioners  of  highways,  in  the 
several  towns  through  which  the  road  passes.  We  are  of  this 
ppinion. 

I.  That  the  road  is  pqblic  in  the  sense  (hat  every  citizen  has 
the  right  to  travel  oq  it,  either  on  foot,  on  horseback,  in  his  car- 
riage, or  with  his  team,  subject  to  the  payment  of  the  legal 
tolls,  is  undeniable.  The  object  of  the  legislature  in  passing 
the  act  seems  to  have  been  two-fold :  Ist.  To  provide  for  abet- 
ter road  than  ^3  ordinarily  constructed  under  the  supervision  of 
the  town  commi^sipners.  In  order  to  carry  out  this  design,  the 
sixth  section  of  th^  act  declares  that  the  "  track  of  said  road 
shall  be  constructed  of  timber,  plank,  gravel,  or  other  hard  ma- 
terial,  so  that  the  same  shall  forni  a  hard,  smooth  and  even 
surface."  It  cannot  be  doubted  tha^  the  legislature  has  the 
power  to  ordain  by  law  that  all  the  pi|blic  highvsays  in  the 
state  shall  be  graded,  leveled,  and  constructed  of  some  hard 
substance,  under  the  direction  of  the  town  commissioners,  so  as 
to  form  a  hard,  smooth  and  even  surface.  And  it  is  equally 
clear  that  the  commissioners  in  the  respective  towns,  by  virtoe 
of  the  powere  they  now  possess,  may  in  their  discretion  improfe 
the  public  highways  in  all  these  respects,  to  the  extent  of  the 
means  under  their  control,  Nq  importance  should  be  attached 
to  the  idea  of  a  plank  road  :  .for  the  intent  of  the  act  was  sim- 
ply to  provide  for  a  road  constructed  of  sorne  hard  and  durable 
material.  A  gravel  road  would  equally  have  satisfied  the  re- 
quirements of  the  act. 

A  further  object  of  the  legislature  y^as  to  provide  for  a  differ- 
ent mode  of  keeping  the  road  in  repair.  It  devolves  the  My« 
upon  the  corporation  instead  of  the  town  commissioners,  and 
provides  for  raising  the  necessary  funds  by  levjdag  tolls  oo 
those  who  travel  on  the  road,  instead  of  resorting  to  an  assess- 
ment upon  the  inhabitants  of  the  respective  districts.  We  do 
not  see  wl^y  these  provisions  are  not  entirely  within  the  power 
of  the  legislature.  May  they  not  vest  the  oversight  of  the  pub- 
lic roads  in  any  other  agent  than  the  commissioners?  And 
may  they  not  provide  any  other  mode  which  seems  to  theip  more 
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equitable  and  expedieiit  for  keeping  the  roads  in  repair,  than  the 
ordinary  highway  iLssessment  ?  And  if  these  provisions  should 
be  extended  to  all  the  public  highways  in  the  state,  would  they 
cease  to  be  public  highways  7  And  would  the  public  interest 
in  the  roads  become  forfeited  by  such  an  act,  and  the  owners 
of  the  fee  of  the  lanids  over  which  the  roads  are  cons{ructed, 
succeed  to  their  original  estate  in  those  lands,  discharged  of  the 
right  of  th^  public  to  use  them  as  public  highway^  ?  We  think 
not.  And  if  this  consequence  would  not  fdlow  from  a  general 
exercise  of  this  power  by  the  legislature,  we  do  not  see  why  it 
should  in  the  particular  instance  in  question.  To  deny  the 
power  of  the  legislature  to  exercise  this  extensive  control  over 
the  public  highways  in  the  state,  Would  be  to  interpose  an  ef- 
fectual barrier  to  any  important  improvement  in  our  public  roads 
and  thoroughfares,  and  would  operate  most  injuriously  upon  the 
advancement  add  prosperity  of  the  commercial,  manufacturing, 
agricultural  and  social  interests  of  the  community.  We  are  <rf 
the  opinion  therefore,  that,  upon  principle,  the  road  which  was 
taken  by  this  company  by  virtue  of  the  provisions  of  the  act, 
did  not  cease  to  be  a  public  highway ;  and  that  when  the  cor- 
twration  paid  the  commissioners  of  highways  for  the  public 
interest  in  the  road,  it  succeeded  to  all  the  rights  of  the  town 
commissioners  to  make  such  repairs  in  the  road  as  the  public 
interest  required,  whether  such  repairs  consisted  in  excaVsttions 
or  embankments,  to  bring  the  road  to  a  proper  graide,  and  thus 
to  improve  its  condition  as  a  public  thoroughfare. 

II.  This  question  seems  to  have  been  settled,  so  far  as  such 
a  question  can  be  settled  by  legislative  authority.  It  is  not  pre- 
tended by  the  counsel  for  the  plaintiff  that  any  difference  exists 
between  the  rights  acquired  by  this  corporation,  and  those  to 
which  a  turnpike  company  would  be  entitled  under  the  like 
circumstances.  The  provision  in  question  has  been  incorpo- 
rated in  the  acts  relating  to  turnpike  companies  for  more  than 
forty  years.  The  original  turnpike  act  was  passed  in  1807,  and 
was  re-enacted  in  the  revision  of  1813,  and  again  in  1830  r  and 
the  principle  i^as  again  distinctly  asserted  in  the  26th  section 
of  the  act  concerning  plank  and  turnpike  roads,  passed  in  1847; 
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{Laws  of  1847,  ch.  210,  p.  216,  §  26.)  During  all  this  period- 
within  which  the  state  has  been  traversed  in  every  direction  by 
turnpike  roads,  in  the  construction  of  which  the  right  which  iB 
now  drawn  in  question  must  have  been  most  extensively  exer- 
cised— we  have  no  knowledge  that  any  individual  has  com- 
plained of  the  exercise  of  this  right,  or  controverted  the  consb- 
tutionality  of  the  act  which  conferred  it.  This  long  practice 
under  the  law,  in  addition  to  its  repeated  re-enactment,  though 
not  conclusive,  nevertheless  is  strong  evidence  in  fiEivor  of  the 
correctness  of  our  views  upoa  the  question  under  consideration. 
This  however  is  not  all.  The  point  has  been  directly  adjudi- 
cated in  the  case  of  7%e  Commonwealth  v.  Wilkinson^  (16 
Pick.  175.)  In  this  case  a  turnpike  road  was  adjudged  to  bea 
public  highway. 

It  is  not  to  be  denied  that  the  corporation  have  an  interest, 
of  a  certain  description,  in  the  road.     They  may  doubtless  re- 
cover damages  against  any  person  who  shall  commit  an  injury 
upon  it.    This  is,  however,  precisely  the  same  interest  which 
a  public  agent  would  possess  in  it,  who  should  be  employed  un- 
der a  legislative  enactment  to  keep  the  road  in  repair,  for  a 
given  compensation.     Again,  every  citizen  over  whose  lands 
a  public  road  is  laid  Out,  retains  an  interest  in  the  road.  He 
still  owns  the  fee  of  the  land,  and  may  maintain  ejectment  or 
trespass  against  third  persons  who  take  possession  of  it,  or  use 
it  for  any  other  purpose  than  a  public  highway.     The  public 
interest  in  the  road  is  merely  that  of  a  right  of  way ;  and  v« 
cannot  see  how  the  interest  which  any  individual  or  corpora- 
tion may  have  in  the  road,  that  does  not  interfere  with  this 
right,  can  in  any  degree  affect  its  character  as  a  public  high- 
way.    The  interest  which  this  corporation  has  in  the  roadifl 
question  is  entirely  compatible  with  the  use  of  it  as  a  public 
highway,  subject  only  to  the  single  condition  of  paying  tdls; 
and  this,  as  we  have  already  seen,  is  a  burden  imposed  ex- 
pressly for  the  keeping  of  the  road  in  repair.  And  in  many  instan* 
ces  it  is  far  more  equitable  than  the  common  mode,  by  assess- 
ment of  a  highway  tax.    By  the  latter  mode,  a  citizen,  whose 
employment  consists  in  drawing  heavy  loads  over  a  given  tract 
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of  highway,  in  no  degree  indemnifies  the  public  for  the  repairs 
which  he  renders  necessary,  by  the  insignificant  assessment 
which  he  pays  in  his  own  district  In  all  such  cases,  the  sys- 
tem of  tolls  is  a  far  more  equal  and  just  one. 

III.  The  claim  made  under  the  4th  count  of  the  declaration 
must  depend  upon  the  decision  of  the  question  we  have  just 
considered.  If  the  corporation  has  succeeded  to  the  rights  and 
powers  of  the  commissioners  of  highways,  then  any  inconve- 
nience or  damage  which  the  plaintiff  has  suffered  by  proper  and 
reasonable  repairs  of  the  public  highway  is  "  damnum  absque 
ififuriaJ^  If  the  commissioners  see  fit,  for  the  purpose  of  gra- 
ding a  highway,  to  cut  down  a  hill,  or  to  raise  an  embankment 
in  the  road  adjacent  to  the  premises  and  dwellings  of  citizens, 
by  which  those  citizens  suffer  expense  and  inconvenience,  no 
action  can  be  maintained  for  the  injury.  This  question  was 
thus  settled  in  the  case  of  Chraves  v.  Otis,  (2  Hill,  466,)  where 
the  injury  complained  of  consisted  in  cutting  down  an  emi- 
nence in  a  public  street  and  sidewalk  in  the  village  of  Water- 
town,  by  which  the  plaintiff's  store  was  left  some  six  or  eight 
feet  above  the  level  of  the  sidewalk  adjacent  to  the  premises. 
See  also  to  the  same  point,  1  Pick.  418  ]  4  T.  R.  794 ;  8  Coto- 
en,  140 ;  Sedgwick  on  Damages,  110. 

We  have  not  inquired  whether  it  was  necessary  to  allege  in 
the  plea  that  the  value  of  the  public  interest  in  the  road  had 
been  appraised  and  paid  to  the  town  commissioners,  nor  whether 
any  other  criticism  may  be  applied  to  the  plea.  But  we  have 
assumed  that  the  acts  for  which  the  action  is  brought  were 
done  in  the  legitimate  exercise  of  the  powers  conferred  by  the 
statute,  and  were  incident  to  the  right  of  constructing  a  road 
of  a  proper  grade,  and  so  as  to  form  a  hard,  smooth  and  even 
surface,  as  directed  by  the  6th  section  of  the  act.  In  doing 
this,  we  have  complied  with  the  request  of  the  counsel  of  both 
parties ;  their  object  being  to  obtain  a  decision  of  the  important 
constitutional  question  which  we  have  discussed.  But  for  any 
unreasonable  exercise  of  the  power  conferred  by  the  act,  the 
agent  is  responsible ;  and  if  such  a  case  can  be  made  out, 
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the  plaintiff  should  have  the  opportunity  to  amend  his  decift« 
ration.  > 

The  demurrer  is  therefore  overruled,  with  the  right  to  amend 
on  payment  of  costs. 


Same  Term.     Before  the  same  Justices, 
The  People  vs,  John  W.  Tredwat. 

In  an  intfictmisiit  for  perjury,  committed  by  the  defendant  upon  an  etaminatioD  on- 
der  oath  at  t<5'  his  sufficiency  as  a  surety  for  another  in  a  bond  executed  onda  the 
4th  subdivision  of  the  10th  section  of  the  "  act  to  aboOsfa  impx^sOnment  for  debt,' 
&c.  aAer  s  conviction  of  the  debtor  and  an  order  for  his  oommitment  oodertlnt 
act,  it  is  not  necessary  to  set  forth  facts  sufficient  to  show  that  theoffioen^tt- 
tertained  the  proceedings  had  jurisdiction  to  administer  the  oath. 

The  cases  of  The  People  v.  Phelps^  (5  Wend.  10.)  and  7^  People  v.  Warner^  {U, 
371,)  qfUestioned,  but  fblloveed  on  the  principle  of  stare  decisis. 

Error  to  the  Oneida  genieral  sessions.  The  plaiatiffiii 
error  was  indicted  for  perjury  alleged  to  have  been  committed 
in  swearing  to  his  ability  to  become  surety  for  one  Willard 
Loomis  upon  proceedings  against  him  under  the  "  act  to  abol- 
ish imprisonment  for  debt,"  &c.  passed  April  26,  1831;  before 
B.  P.  Johnson,  Elsq.  a  supreme  court  commissioner.  Thefot 
count  of  the  indicUnent  alleged  that  on  the  18th  of  Deceiiiber, 
1843,  Horace  Putnam  appeared  before  the  said  Johtisonj  a  su- 
preme court  commissioner  residing  at  Rome,  an  officer  duly 
authorized  to  perform  the  duties  of  a  judge  of  the  supreme 
court,  and  adduced  to  him,  by  his  own  afibiavit,  satisfactory 
evidence  that  Willard  Loomis  was  justly  indebted  to  the  said 
Horace  Putman  in  the  sum  of  $220  or  thereabouts,  on  a 
judgment  recovered  in  the  supreme  court,  and  upon  which 
Loomis  could  not  be  arrested  or  imprisoned  according  to  the 
1st  and  2d  sections  of  the  act  to  abolish  imprisonment  for  debt, 
and  did  then  and  there  establish,  among  other  things,  that  the 
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oaid  Loomis  bad  property,  rights  in  action,  &c.  which  he  fraudu* 
lently  concealed  and  unjustly  refused  to  apply  to  the  payment  of 
the  said  jodgqieut,  to  the  satisfaction  of  the  said  supreme  court 
comm.is8|ioner.  TJiat  Putnam  thereupon  applied  for  a  warrant 
to  arrest  said  Loom^i^,  and  the  supreme  court  commissioner  then 
and  there  issued  his  .^arrant,  pursuant  to  the  6th  section  of  the 
said  act,  and  directed  to  any  sheriff,  ccmstable,  &c.  setting  forth 
the  said  complaint  and  commanding  the  said  officer  to  arrest 
Loomis  and  bring  him  before  the  commissioner  without  delay ; 
^bat  the  said  warrant  was  ac<>ompanied  by  a  copy  of  the  affidavit 
presented  to  the  commissioner  upon  which  the  warrant  issued, 
duly  certified  by  si^ch  officer  according  to  the  last  mentioned 
section  of  the  said  act.    That  the  warrant  and  copy  of  affidavit 

were  afterwards  delivered  to of  said  county,  who  executed 

the  same  by  arresting  Loomis  and  delivering  to  him  the  certi- 
fied copy  of  the  said  affidavit,  and  by  bringing  him  before  the 
commissio)ier.  That  he  being  broMght  before  the  commissioner 
such  proceedings  were  thereupon  had,  according  to  the  pro- 
visions of  the  said  act,  that  the  commis^oner  afterwards,  to  wit, 
on  the  22d  of  December,  1843,  was  satisfied  that  the  said  alle- 
gations of  Putnam  were  sustained,  and  decided  to  grant  a  war- 
rant of  commitment  against  Loomis,  according  to  the  provisions 
of  the  act  Whereupon  Loomis  proposed  to  enter  into  a  bond 
with  sureties,  pursuant  to  the  4th  subdivision  of  the  10th  sec- 
tion of  the  said  act,  and  thereupon  a  bond  was  drawn  and  pre- 
sented before  the  commissioner,  (setting  it  out  in  /ubc  i^erba,) 
That  such  bond  being  before  the  commissioner  Johi^  W,  Tred- 
way  (the  defendant)  was  offered  as  surety  for  said  Loomis  in 
said  bond.  That  he  appeared,  to  justify  as  to  the  sufficiency 
oi  bis  pecuniary  responsibility  to  become  such  surety,  and  was 
in  due  form  of  law  sworn  and  took  his  corporal  oath  before  the 
said  coni^li^oner  thiU  he  would  true  answers  make  to  such 
questions  as  ahould  be  put  to  him  touching  his  ability  to  become 
such  surety .;  he  the  said  supreme  court  commissioner  then  and 
there  having  sufficient  and  competent  power  a'nd  authority  to 
administer  the  said  oath  to  him,  &c.  setting  forth  the  matters 
6wom  to  by  the  defendant,  upon  that  examinatio^i  the  materi- 
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ality  of  such  matters,  and  alleging  the  commission  of  perjury 
in  the  particulars  specified.  The  second  count  of  the  indict^ 
raent  alleged  that  Wiilard  Loomis,  on  the  22d  of  Dec.  1843, 
being  brought  before  Benjamin  P.  Johnson,  a  supreme  court 
commissioner,  upon  a  warrant  previously  issued  by  such  com- 
missioner, pursuant  to  the  provisions  of  the  fifth  section  of  the 
act  before  mentioned,  upon  the  afiidavit  of  the  said  Horace 
Putnam,  such  proceedings  were  thereupon  had  pureuant  to  the 
provisions  of  the  said  act,  that  the  commissioner  adjudged  that 
Loomis  had  been  liable  to  be  committed  to  jail  pursuant  to  the 
provisions  of  the  said  act.  The  indictment  then  stated  that 
Loomis  proposed  to  enter  into  a  bond  with  sureties  pursuant  to 
the  fourth  subdivision  of  the  tenth  section  of  the  act,  and  that 
the  same  was  executed  accordingly  by  Loomis,  and  by  the  de- 
fendant as  his  surety.  It  then  stated  that  the  defendant  offered 
to  justify  as  to  his  pecuniary  responsibility,  the  administering 
of  the  oath  to  him  by  the  commissioner,  that  the  coftimissioner 
had  power  to  administer  such  oath,  and  the  committing  of  the 
perjury  by  the  defendant  upon  that  occasion,  as  in  the  first  count. 
The  prisoner  having  been  convicted  moved  for  a  new  triaL 

H,  A.  Foster,  for  the  defendant. 

C.  Comstock,  (district  attorney,)  for  the  people. 

By  the  Court,  Gridley,  J.  This  motion  involves  only  the 
sufficiency  of  the  indictment,  and  has  no  concern  with  any  errors 
committed  on  the  trial ;  the  questions  arising  upon  the  bill  of 
exceptions  having  been  disposed  of  by  the  late  supreme  court 
upon  a  motion  for  a  new  trial,  made  before  that  tribunal  The 
indictment  charges  the  prisoner  with  the  crime  of  perjury,  com- 
mitted upon  an  examination  under  oath  as  to  his  sufficiency 
as  a  surety  for  one  Wiilard  Loomis,  in  a  bond  executed  under 
the  4th  subdivision  of  the  10th  section  of  the  act  "  to  abolish 
imprisonment  for  debt,"  after  a  conviction  of  said  Loomis  and 
an  order  for  his  commitment  under  that  act.  The  objection 
now  made  to  the  indictment  is  that  it  does  not  set  forth  facts 
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sufficient  to  show  that  the  officer  who  entertained  the  proceed- 
ings and  made  the  order  for  commitment,  had  jurisdiction  to 
issue  the  warrant.  I  do  not  understand  it  to  be  contended  by 
the  counsel  for  the  people  that  the  indictment  would  be  good 
if  it  were  necessary  to  set  out  the  facts  conferring  jurisdiction 
upon  the  officer,  as  it  was  before  the  23d  Geo.  2,  ch.  11,  in  Eng- 
land, and  the  second  section  of  the  act  to  prevent  perjury 
(1  R.  L.  171)  in  this  state.  ^  By  that  act  however  it  was  made 
"  sufficient  to  set  forth  the  substance  of  the  of!bnce  charged 
upon  the  defendant,  and  by  what  court  and  before  whom  the 
oath  was  taken,  averring  such  court  or  person  to  have  compe- 
tent authority  to  administer  the  same,  &c.  and  without  setting 
forth  the  commission  or  authority  of  the  person  or  court  before 
whom  the  perjury  was  committed."  Now  this  enactment  was 
repealed  when  the  revised  statutes  went  into  operation,  and 
there  is  no  corresponding  provision  in  those  statutes,  unless  it 
be  found  in  the  52d  section  of  the  act  concerning  "  indictments 
and  proceedings  thereon."  That  section  enacts  that  no  '^  in- 
dictment shall  be  deemed  invalid,  nor  shall  the  trial  Judgment, 
or  other  proceedings  therein,  be  affected  1.  By  the  omission  of 
the  defendant's  title,  addition,  ice.  2.  By  the  Omission  of  the 
words '  force  and  arms,'  d^c.  3.  By  omitting  the  words '  contrary 
to  a  statute,'  &c.  or  4.  By  tecLsonof  any  other  defect  or  imper- 
fection  in  matter  of  form,  which  shcdl  not  tend  to  the  prejudice 
iff  the  defendant.^ 

The  question  presented  for  our  decision  is  whether  this  stat- 
ute of  jeofails  was  intended  to  relieve  the  criminal  pleader  from 
setting  forth  in  the  indictment  theYacts  requisite  to  confer  juris- 
diction od  the  officer  who  administers  an  oath — an  averment 
which  would  seem  to  be  essential^  as  a  matter  of  substance,  to 
the  very  existence  of  the  crime  of  perjury — and  without  which 
(in  analogous  cases)  in  civil  suits  a  pleading  would  be  held  in- 
sufficient I  confess  that  if  this  were  a  new  question,  I  should 
hold  with  the  counsel  for  the  prisoner,  that  such  a  construction 
of  the  act  went  &r  beyond  the  intent  of  its  framers,  and  was 
not  warranted  by  any  sound  rule  of  interpretation.  But  we  are 
constrained  to  say  that  the  question  is  no  longer  an  open  one. 
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It  has  been  directly  decided  ia  the  case  of  The  People  v,  Phelps^ 
(5  Wetid,  10,")  and  the  principle  again  reiterated  and  declared 
to  have  been  settled  in  the  former  case,  in  The  People  v.  War- 
ner^ {Id.  271.)  Now  if  this  had  been  an  obiter  dictum  merely, 
or  if  we  could  see  that  some  important  principle  had  been  over- 
looked by  the  court,  and  not  considered,  we  might  have  disre- 
garded this  case  as  an  authority.  Such,  however,  is  not  the 
fact.  The  construction  and  the  effect  of  the  provision  of  the 
revised  statutes  in  question  was  the  very  point  on  which  the 
case  of  The  People  v.  Phelps  turned.  The  cotirt,  too,  were 
aware  of  all  the  decisions  at  common  law,  and  of  all  the  statu- 
tory enactments  necessary  to  be  considered  in  coming  to  a  right 
judgment  upon  the  question  before  them.  Under  such  circum- 
stances we  must  regard  this  decision  as  binding  upon  us,  or  we 
must  abandon  the  principle  of  ^^  stare  decisis,^^  and  make  the 
stability  and  certainty  of  the  law  depend  on  the  individual 
opinions  of  successive  judges.  It  is  better  that  an  erroneous  rale 
should  be  endured,  till  it  can  be  corrected  by  a  higher  tribunal, 
or  changed  by  the  legislature,  than  that  the  law  should  be  sub- 
ject to  constant  fluctuation  and  change.  It  is  probable  that 
the  indictment  in  this  case,  and  hundreds  in  other  cases,  have 
been  drawn  upon  the  authority  of  the  decision  in  quesdoo. 
Having  come  to  the  conclusion  that  the  indictment  must  be 
held  good,  upon  authority,  it  becomes  unnecessary  to  examine 
another  question  suggested  by  the  counsel  to  the  court,  upon 
the  argument.  We  must  therefore  deny  the  motion  for  a  new 
trial. 


im.]  m  THE  SUPREMB  COURT.  ^7^ 


Same  Term.     Before  the  same  Justices, 

COLVIN  VS,  HOLBROOK. 

Where  the  parehaeer  of  reel  estate  sold  upon  execution  receives  a  certificate  iram 
the  sheriff,  and  assigns  the  same  to  another,  and  the  real  estate  sold  is  subsequentlj 
redeemed,  by  a  junior  judgment  creditor  of  the  defendant,  the  money  paid  by  the 
redeeming  creditor  to  the  officer  making  the  sale  is  paid  to  the  use  of  the  assignee 
of  the  certificate,  who  may  sue  therefor,  in  his  own  name,  in  an  action  for  money 
had  and  received. 

But  where  the  sale  is  made  by  a  deputy  sheriflT,  and  the  money  is  paid  to  him,  by 
the  redeeming  creditor,  the  deputy  is  not  personally  responsible  to  the  assignee 
of  the  purchaser,  for  the  non-payment  of  the  money.  The  action  should  be 
brought  against  the  sheriff. 

Error  to  the  Onondaga  common  pleas.  The  declaration 
in  the  court  below  was  in  assumpsit,  upon  the  common  counts 
for  money  paid,  money  bad  and  received,  and  upon  an  account 
stated.  Plea,  the  general  issue.  On  the  trial  the  plaintiff  in- 
troduced in  evidence  an  exemplified  copy  of  a  judgment  record 
in  favor  of  Cyrel  H.  Brackett,  against  Oscar  B.  Brackett,  by 
which  it  ai^eared  that  judgment  was  rendered  in  the  supreme 
court  on  the  21st  day  of  October,  1836,  for  $2115,72  damages 
and  costs.  The  plaintiff's  counsel  also  introduced  in  evidence 
an  exemplified  copy  of  a  ^./a.,  issued  upon  said  judgment  to 
the  sheriff  of  Onondaga  county,  tested  the  13th  day  of  July, 
IS38,  returnable  the  3d  Monday  of  October,  1838,  endorsed  to 
levy  $2115,72,  with  interest  from  October  21st,  1836,  also  en- 
dorsed as  received  July  17,  1838,  by  C.  A.  Holbrook,  deputy 
sheriff,  a  return  made  by  the  said  deputy  on  the  4th  of  May, 
1839,  that  he  had  collected,  besides  his  fees,  $1356,56,  and  nulla 
bona  as  to  balance  of  execution  and  the  same  filed  May  ISth, 
1839.  The  counsel  for  the  plaintiff  then  introduced  in  evidence 
a  sheriff's  certificate,  taken  from  the  files  of  the  clerk's  office  of 
Onondaga  county,  signed  E.  L.  Phillips,  sheriff,  C.  A.  Holbrook, 
deputy  sheriff,  dated  May  4,  1839,  by  which  certificate  it  ap- 
peared that  by  virtue  of  the  execution  above  mentioned,  a  sale 
of  the  real  estate  of  Oscar  B.  Brackett,  defendant,  was  had  on  the 
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said  4th  of  May,  1839 ;  that  the  following,  among  other  pieces 
of  lands  were  sold  at  said  sale,  to  wit,  lots  76, 77, 92, 93,  Onon- 
daga reservation,  for  $21,  lot  90  for  $15,  lot  87,  Cicero,  for  $10, 
lot  88,  Clay,  for  $50,  and  lot  33,  village  of  Salina,  for  $10. 
That  Cyrel  H.  Brackett,  the  plaintiff  in  the  execution,  became 
the  purchaser  of  each  and  all  of  the  pieces  sold  at  said  sale. 
The  counsel  for  the  plaintiff  also  introduced  in  evidence  a  da- 
plicate  of  said  sheriff's  certificate,  on  the  back  of  which  was  aa 
assignment  in  the  words  and  figures  following,  to  wit :  "  For 
value  received  of  David  S.  Colvin,  I  hereby  sell,  assign  fLn4 
transfer  to  him  the  foregoing  certificate,  and  authorize  the  sheriff 
to  give  him  a  deed.    Nov.  11,  1839.         C.  H.  Brackett." 

Which  assignment  was  duly  acknowledged  before  a  commis- 
sioner of  deeds. 

The  plaintiff's  counsel  then  introduced  an  exemplified  copy 
of  a  judgment  record  in  the  supreme  court,  in  favor  of  Julius  J. 
Wood,  plaintiff,  against  Oscar  B.  Brackett,  defendant.     Judg- 
ment rendered  July  22d,  1840,  for  $584  debt,  $11,88  damages 
and  costs.     The  counsel  for  the  defendant  then  admitted  that 
the  said  Julius  J.  Wood,  on  the  4th  of  August,  A.  D.  1840,  pre- 
sented and  delivered  to  the  said  Charles  A.  Holbrook,  a  copy 
of  the  docket  of  the  judgment  last  named,  and  also  his  affidavit 
of  the  amount  due  on  said  judgment,  and  that  the  said  Wood 
claimed  to  redeem  the  lots  above  specified  from  the  sale  so  as 
aforesaid  made.     The  counsel  for  the  plaintiff  then  proved  that 
Elihu  L.  Phillips  was  sheriff  of  Onondaga  county  in  1838^ 
1839,  1840,  and  that  the  said  Holbrook  was  deputy  sheriff  under 
Phillips.     That  Julius  J.  Wood,  by  virtue  of  the  judgment 
he  held  against  Oscar  B.  Brackett,  redeemed  the  lots  above 
mentioned  on  the  4th  of  August,  1840,  from  the  sale  made  by 
said  Holbrook  on  the  judgment  in  favor  of  Cyrel  H.  Brackett, 
against  Oscar  B.  Brackett,  and  on  such  redemption  paid  to 
Holbrook  the  sum  of  $116,  and  that  Holbrook  gave  a  deed  to 
Wood  of  said  lots  on  the  16th  of  December,  1840,  and  that  the 
money  that  Holbrook  received  on  said  redemption  had  not  been 
paid.    The  counsel  for  the  defendant  admitted  that  on  the 
19th  of  November,  a  few  days  before  the  comqaencement  of 
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this  suit,  the  money  paid  to  the  said  defendant  on  the  re- 
demption was  demanded  of  the  defendant  in  behalf  of  the 
plaintiff,  and  the  duplicate  certificate  and  assignment,  and 
proof  of  assignment  of  said  certificate  at  the  same  time  shown 
him,  but  Holbrook  did  pot  pay  the  same.  The  counsel  for  the 
plaintiff  then  rested  his  cause.  The  counsel  for  the  defendant 
moved  for  a  nonsuit  op  the  following  grounds :  First,  that  the 
action  could  not  be  maintained  in  the  name  of  the  plaintiff,  but 
only  in  the  name  of  the  purchaser.  Second,  that  the  plaintiff 
could  not  recover  on  the  common  counts.  Third,  that  the  ac- 
tion would  not  lie  against  the  defendant,  he  being  a  deputy 
sheriff,  and  having  received  the  money  as  such ;  whereupon 
the  court  nonsuited  the  plaintiff,  and  he  brought  this  writ  of 
error. 

B.  D.  Noxan,  for  the  plaintiff  in  error. 

/  O,  Forbes,  for  the  defendant  in  erfor. 

By  the  Court,  Gridley,  J.  We  do  not  doubt  from  a  com- 
parison of  the  45th  with  the  61st  section  of  the  act  concerning 
'*  executions  and  the  duties  of  officers  thereon,"  (2  R.  S.  370, 
371,)  that  the  money  paid  to  the  defendant  by  the  redeeming 
creditor,  was  paid  to  the  use  of  the  plaintiff  as  assignee  of  the 
purchaser.  We  regard  the  omission  of  the  words  "  his  personal 
representatives  or  assigns,''  after  the  word  "  purchaser,"  in  sec- 
tion 46,  as  accidental  and  not  alteripg  the  rights  of  the  parties. 
If  it  were  paid  to  the  use  of  the  plaintiff,  we  see  no  legal  objec- 
tion to  the  plaintiff's  right  to  maintain  in  his  own  name  an 
action  for  money  liad  an4  received,  to  recover  the  money,  pro- 
vided the  action  will  lie  agaipst  the  defendant  at  all. 

The  defendant  was  a  deputy  of  the  sheriff  of  Onondaga,  and 
received  the  money  in  behalf  of  the  sheriff,  and  held  it  merely 
as  the  agent  of  the  sheriff,  who,  in  contemplation  of  the  law, 
possessed  the  money  as  a  trustee  for  the  person  to  whom  it  was 
due.  The  phrase  in  the  46th  section,  "  officer  who  made  such 
sale,"  does  not  mean  the  individwd  person,  to  the  exclusion  of 
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the  sheriff,  whose  official  act  the  sale  is,  by  legal  intendment 
deemed  to  be ;  and  therefore  a  redemption  may  be  made  of  the 
sheriff  or  of  his  deputy,  who  as  his  agent,  actually  made  the 
sale.  The  deputy  represents  the  sheriff;  and  it  is  the  sheriff 
who  makes  the  sale,  and  receives  and  holds  the  money.  And  in 
this  case,  the  refusal  of  the  defendant  to  pay  over  the  money 
on  demand,  was  the  refusal  of  the  sheriff,  and  rendered  him  re- 
sponsible for  the  neglect  of  his  official  duty.  The  law  contem- 
plates the  most  full  and  perfect  responsibility  on  the  part  of  the 
sheriff,  for  every  act  and  omission  of  his  deputy  in  his  official 
character ;  and  to  protect  himself  against  a  liability  so  compre- 
hensive, he  takes  a  bond  of  his  deputy  with  ample  security  for 
his  indemnity. 

In  this  action  the  attempt  is  to  make  the  deputy  personally 
responsible  for  the  non-payment  of  the  money  upon  the  demand 
of  the  plaintiff.  The  case  of  Tuttle  v.  Lore,  (7  John,  471,)  is 
a  direct  authority  against  the  right  to  sustain  this  action,  unless 
the  deputy  had  bound  himself  by  an  express  promise.  The 
court  in  that  case  adopted  the  rule  laid  down  by  the  court  of 
king's  bench  in  Cameron  v.  Reynolds^  {Cotvp.  403,)  where  it 
was  held  that  an  action  did  not  lie  against  an  under-sheriff  for 
refusing  to  execute  a  bill  of  sale  to  the  plaintiff  under  a  fieri 
facias,  Lord  Mansfield  saying :  "  It  is  an  action  for  breach  of 
duty  in  the  office  of  sheriff.  Whenever  that  is  the  case,  the 
action  must  be  against  the  high  sheriff,  and  if  it  proceed  from 
the  default  of  the  under-sheriff  or  bailiff,  that  is  a  matter  be- 
tween them  and  the  high  sheriff."  In  12  Mass,  Rep,  449, 
it  was  held  that  the  deputy  of  the  sheriff  was  liable  to  a 
third  person  for  a  mere  neglect  of  duty,  and  the  authority  of  the 
case  of  Cameron  v.  Reynolds  was  held  inapplicable,  upon  the 
alleged  ground  that  in  England  the  under-sheriff  is  not  recog- 
nized by  the  law  as  an  officer.  Whereas  in  Massachusetts  the 
deputy  of  the  sheriff  2/?a5  recognized  as  an  officer,  and  his  qual- 
ifications were  declared  by  the  statute.  If  we  were  to  choose 
whether  we  would  follow  an  authority  of  our  own  courts,  or  an 
opposite  one  from  the  courts  of  another  state,  we  could  hardly 
hesitate,  however  respectable  the  latter  might  be.     In  this  case, 
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however,  the  reason  assigned  by  the  court  in  Massachusetts  for 
departing  from  the  rule  laid  down  by  Lord  Mansfield,  is  most 
unfortunate,  and  exhibits  a  want  of  accuracy  with  which  that 
court  is  not  often  chargeable.  The  supposition  that  in  England 
the  under-sheriff  is  not  an  officer,  and  is  not  recognized  as  Such 
by  law,  is  an  error  which  the  slightest  examination  would  have 
corrected.  The  under-sheriff  in  England  is  an  officer  more  in- 
dependent of  his  principal  than  our  deputies  are  in  this  state. 
(See  7  r.  i?.  113 ;  1  Bing.  367 ;  8  Moore,  498 ;  14  Petersdorff, 
618,  7iote  •  ;  3  Geo.  1,  cL  15,  }  10,  623,  arid  from  617  to  630. 
See  also  6  Jac.  Law  Diet.  83,  Stat.  27th  Eliz.  ch.  12,  and  Sd 
Geo.  1,  ch.  15,  §  19,  which  prescribes  the  oath  of  the  under- 
sheriff.)  A  better  reason  for  repudiating  the  authority  of  the 
case  of  Cameron  v.  Reynolds^  in  the  state  of  Massachusetts, 
may  be  found  in  certain  statutory  provisions  making  the  deputy 
sheriff  in  that  state  liable  for  the  non-payment  of  moneys  col- 
lected on  execution.  8  Cowen,  212,  is  also  an  authority  in  ac- 
cordance with  the  rule  laid  down  in  Tuttle  v.  Love  and  Cam- 
eron V.  Reynolds. 

We  regard  that  rule  as  being  in  strict  consonance  with  the 
principle  which  holds  servants  responsible  for  tortious  acts, 
whether  done  by  authority  of  their  masters  or  not,  but  exempts 
them  from  any  liabiUty  to  third  persons,  for  mere  non-feasance 
or  non-performance  of  a  duty.  Lord  Holt  says  in  12  Modern, 
488,  ''A  servant  or  a  deputy,  as  such,  cannot  be  charged  for 
neglect,  but  the  principal  only  shall  be  charged  for  it ;  but  for  a 
misfeasance,  an  action  will  lie  against  the  servant  or  deputy, 
not  as  such  deputy  or  servant,  but  as  a  wrongdoer ;"  "  if  a 
bailiff  who  has  a  warrant  from  the  sheriff  to  execute  a  writ, 
suffer  bis  prisoner  to  escape  by  neglect,  the  sheriff  shall  be 
charged,  and  not  the  bailiff;  but  if  the  bailiff  turn  the  prisoner 
loose,  the  action  may  be  brought  against  the  bailiff,  for  he  is  a 
wrongdoer."  {Sec  to  the  same  effect  Bell  v.  Caterbee,  Sayer^ 
41 ;  Roll  Abr.  94,  pi.  b]  1  Vin.  Abr.  573 ;  1  Leon.  146 ; 
Doctor  Sr  Student,  p.  280,  ch.  42 ;  2  Bos.  ^  Pull.  223 ;  Ld. 
Raym.  655.    See  also  Denny  v.  Manhattan  Co.  2  Denio,  115.) 

There  are  some  deputies  or  subordinate  officers  who  are  re- 
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Sponsible  for  negligence  personally,  but  in  such  cases  the  prin- 
cipal is  not  liable.    Such  is  the  case  of  the  postmaster  general, 
conimissioilers  of  customs,  ice,    (2  Scdk.  240.    4  T.  R.  66.    1 
Ld.  Rayni.  646t}    This  principle,  however,  has  no  application 
to  sheriffs,  who  are  liable  for  the  acts  of  their  subordinates.    A 
plausible  argument  has  been  pressed  upon  our  consideration 
drawn  from  the  liability  of  agents,  for  moneys  received  in  that 
capacity  belonging  to  third  persons,  before  such  moneys  have 
been  paid  over.    Ii  may  b6  answered  that  this  rule  itself  is  laid 
down  with  some  qualifications,  "  for  it  has  been  held  that  an 
action  will  not  lie  against  a  mere  collector  or  receiver,  for  the 
purpose  of  trying  a  right  in  the  principal,  even  though  he  had 
not  paid  over  the  money."    {See  BvUer^s  N.  P.  133 ;  4  Burr, 
1985 ;  4  T.  jR.  556.)    We  ar6  of  the  opinion  that  the  argument 
derived  from  this  analogy  cailnot  aid  the  plaintiff  in  this  case, 
for  several  reasons.     1.  Whenever  the  non-payment  of  money 
by  a  deputy  of  the  sheriff  is  referable,  as  here^  to  a  breach  of 
the  official  duty  of  the  sheriff,  to  hold  thc^  defendant  personally 
liable,  would  violate  a  principle  which  we  believe  to  be  estab- 
lished upon  authority.    2.  This  view  of  the  case  is  fortified  by 
the  absence  even  of  a  single  instance  in  our  courts  of  an  action 
brought  against  a  deputy  sheriff  for  the  non-payment  of  moneys 
collected  upon  execution,  or  for  any  other  ofiicial  default,  rest- 
ing in  non-feasance  alone ;  and  by  the  absence  of  any  necessity 
for  holding  the  deputy  liable,  in  the  full  and  complete  responsi- 
bility of  the  high  sheriff  himself.    3.  Again ;  as  the  sheriff  is 
the  party  in  whom  the  law  vests  the  legal  possession  of  the 
money  as  a  trustee  for  the  true  owners,  there  is  a  peculiar  fit- 
ness and  propriety  in  requiring  the  action  to  be  brought  against 
him,  as  the  representative  of  the  interests  of  all  such  as  prefer 

• 

any  claim  to  it.  The  possession  is  in  law  the  possession  of  the 
iheriff,  and  it  is  between  him  and  the  plaintiff  that  the  only 
privity  of  interest  exists.  The  sheriff,  as  trustee,  is  bound  to 
defend  the  possession  of  the  money  against  all  unlawful  claims, 
for  the  benefit  of  the  true  owner ;  and  if  the  plaintiff  should 
recover  this  mopey  of  the  deputy,  that  recovery  would  not  shield 
Ib/e  Al^eiiff  in  ^  action  brought  s^ainst  him  by  some  ope  who 
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should  prove,  on  the  trial,  a  paramount  right  to  the  money.  It 
may  be  answered  that  if  a  better  claim  can  be  proved  in  any 
other  than  the  plaintiff,  that  will  be  a  good  defence  for  the 
deputy.  That  may  be  true,  and  still  it  is  wrong,  that  upon 
him  who  is  the  mere  depositary  of  the  money  for  the  sheriff, 
should  be  cast  the  burden  and  expense  of  the  litigation,  instead 
of  the  sheriff,  upon  whom  the  law  devolves  it  as  the  represen- 
tative of  the  true  owners.  It  may  be  said  again,  there  is  no 
proof  that  there  is  any  defence  against  the  plaintiff's  claim. 
That,  I  humbly  conceive,  is  begging  the  question ;  the  very 
objection  is,  that  the  action  should  not  be  brought  against  the 
deputy  at  all,  for  the  reason  that  if  there  be  a  defence,  it  would 
devolve  on  him  the  burden  of  making  it.  Again ;  the  deputy 
may  be  the  only  witness  to  an  important  fact  for  the  sheriff, 
and  by  making  him  a  party,  the  sheriff  or  the  true  owner  may 
be  a  sufferer  by  the  loss  of  material  testimony. 

Judgment  affirmed. 


Same  Term.     Before  the  same  Justices. 
Cox  vs.  Clipt  and  others. 

It  is  the  settled  doctrine  of  ooorts  of  equity  to  deny  relief  to  a  party  seeking  their  aid 
to  remove  a  supposed  cloud  upon  his  title,  when,  upon  the  face  of  the  proceedings 
through  which  the  adverse  claim  is  derived,  the  law  adjudges  that  claim  to 
be  void. 

Accordingly,  where  the  advene  claim  was  founded  upon  a  deed  executed  by  the 
attorney  general,  upon  a  sale  of  land  under  a  statute  foreclosure  of  a  mortgage 
given  to  the  state,  which  deed  only  professed  to  convey  to  the  purchaser  the 
"  remainder,"  (viz.  36|  acres.)  of  a  lot  of  62^  acres,  of  which  26  acres  belonged 
to  the  complainant,  but,  in  consequence  of  an  erroneous  description,  it  in  fact 
purported  to  convey  the  whole  of  the  62^  acres ;  and  it  being  a  case  where  the 
attorney  general  had  no  right  to  sell  the  26  acres,  and  the  notice  of  sale  embraced 
only  the  "  remainder,"  by  which  title  the  36^  acres  were  known ;  and  where  the 
testimony  to  prove  the  error  in  the  deed  was  not  liable  to  b^  lost,  by  the  death  of 
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witnesses,  bnt  consisted  of  iwoid  evidence ;  Hdd  thai  the  attorney  genenl's  deed 
was  not  a  cload  upon  the  complainant's  title,  such  as  to  justify  the  interference 
of  a  court  of  equity. 
Bat  the  grantee  in  soch  deed  having,  on  request,  refused  to  release  to  the  complain- 
ant the  3§  acres  to  which  he  had  no  right,  but  instead  of  so  doing  he  asserted  a 
olaiip  to  the  whole  62^  acres,  and  executed  a  mortgage  upon  the  same,  to  a  third 
person ;  Held  also^  that  he  was  not  entiled  to  costs,  on  the  dismiswil  of  a  bill  filed 
against  him  to  remove  the  cloud. 

In  EauiTT.  This  was  an  appeal  by  the  defendant  Clift 
from  a  decree  of  the  late  vice  chancellor  of  the  seventh  circuit, 
requiring  the  defendant  Clift  to  execute  to  the  complainant, 
under  the  direction  of  a  master,  a  proper  release  of  the  lands 
conveyed  to  him  by  John  and  Thaddeus  Bacon,  and  to  pay 
the  costs  of  the  suit,  and  declaring  that  the  mortgage  of  the 
10th  of  January,  183Q,  was  a  lien  upon  the  36i  acres  of  the  lot 
only,  and  that  the  complainant's  land  be  forever  discharged 
from  all  lien  or  incuipbrance  by  reason  of  that  mortgage.  The 
facts  necessary  to  a  proper  understanding  of  the  case  are  suffi- 
ciently stated  in  the  following  opinion,  delivered  by  the  vice 
chancellor : 

B.  Whiting,  V.  C.  On  the  7th  of  November,  1796,  David 
Lyman  owned  lot  number  1^0,  Onondaga  reservation,  and  on 
that  day  mortgaged  the  whole  lot  to  the  people  of  the  state  of 
New-York,  to  secure  ^1646.  On  the  17th  of  November,  1813, 
Bildad  Barber  became  the  owif er  of  62^  acres  of  the  lot,  being 
A9i  rods  wide  across  the  east  epd,  subject  to  a  proportionable 
part  of  the  said  mortgage^  and  on  or  before  that  day  a  new  ac- 
count was  opened  with  him  in  the  comptroller's  office,  charging 
him  with  a  proportionable  part  of  the  mortgage,  pursuant  to  the 
statute,  and  which  on  that  day  was  $411,26  of  principal,  and 
$330  of  interest,  which  interest  was  then  paid.  On  the  5th  day 
of  May,  1821,  Barber  and  wife  conveyed  to  John  and  Thadde- 
us Bacon  26  acres,  being  a  part  of  the  62^  acres  lying  on  the 
north-east  corner  of  the  lot,  by  a  description  which  begins  two 
rods  west  of  the  north-east  corner  of  the  lot.  On  the  29th  of 
January,  1822,  a  new  account  was  opened  with  the  Bacons 
for  a  proportionate  part  of  the  mortgage  upon  that  26  acres, 
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being  $177,76  of  principal,  and  $7,67  of  interest,  and  a  certificate 
issued  as  is  usual  in  such  cases.  The  land  described  in  this 
certificate  is  said  to  be  27^1  ?  acres  including  one  half  of  a  high- 
way, and  the  land  forming  the  half  of  the  highway  makes  the 
difference  between  the  land  conveyed  by  Barber  and  that  de- 
scribed in  the  certificate.  In  other  respects  the  lands  are  the 
same.  The  sum  charged  against  the  remainder  of  the  62} 
acres  upon  the  comptroller's  books,  from  and  after  the  19th  of 
January,  1822,  was  $233,60  of  principal,  and  $9,%  of  interest, 
and  since  the  new  account  was  opened  with  the  Bacons,  the 
residue  of  the  62}  acres  has  been  known  as  the  remainder  of 
the  part  for  which  a  new  account  was  opened  with  Bildad 
Barber. 

On  the  14th  of  December,  1836,  the  money  due  and  charged 
upon  the  remainder  being  in  arrears,  the  then  attorney  general, 
Mr.  Beardsley,  caused  the  lands  to  be  advertised  for  sale  on  the 
8th  of  June,  1837,  by  a  description  thus,  (after  giving  the  par- 
ticulars of  the  mortgage  and  the  number  otthe  lot,) ''  The  part 
of  said  lot  to  be  sold,  is  the  part  called  and  known  by  the  name 
of  remainder  of  the  part  for  which  a  new  account  was  opened 
in  the  comptroller's  books  in  the  name  of  Bildad  Barber."  The 
premises  thus  advertised  were  sold  in  pursuance  of  the  notice, 
and  bid  off  by  the  defendant  Clift,  for  $327.  They  were  ex- 
posed for  sale  by  that  description,  and  sold  by  it.  The  com- 
plainant's portion  of  the  mortgage  was  not  then  in  arrears,  and 
no  part  of  his  land  was  advertised  or  sold.  On  the  19th  of 
January,  1838,  the  attorney  general  conveyed  to  Clift  the  lands 
so  purchased,  by  this  description :  a  ^'  parcel  of  land  known  and 
distinguished  as  the  reniainder  of  that  part  of  the  said  lot  160 
Onondaga  reservation,  for  which  a  new  account  was  opened  in 
the  comptroller's  books  in  the  name  of  Bildad  Barber,  being 
about  49}  rods  wide,  and  extending  across  the  easterly  end  of 
said  lot  one  hundred  and  fifty,  and  supposed  to  contain  62} 
acres."  This  description  includes  the  26  acres  as  weU  as  the 
part  known  as  the  remainder.  It  contains  the  whole  of  the 
62}  acres,  out  of  which  the  26  acres  being  taken,  left  that  part 
Icalled  the  remainder.    The  complainant  acquired  title  to  the 
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26  acres  in  November,  1830,  under  Batber  and  the  Bacons,  sub- 
ject to  that  part  of  the  mortgage  charged  to  that  portion  of  the 
land,  and  he  went  into  possession  and  is  still  in  possession. 
The  complainant  has  filed  his  bill  setting  forth  these  facts,  and 
alleges  that  he  is  apprehensive  that  Clift  will  sue  him  for  the 
possession  ;  and  he  further  represents  that  upon  the  sale,  the 
defendant  Clift  executed  back  a  mortgage  to  the  People  upon 
the  62^  acres  to  secure  $226,64.  That  in  October,  1838,  he 
executed  a  mortgage  to  the  defendant  Lawrence,  for  $1350 
upon  the  whole  62^  acres,  which  last  mortgage  appears  to  have 
been  satisfied^  since  the  commencement  of  this  suit,  and  that 
the  sale  and  deed  by  the  attorney  general  to  Clift,  the  mortgages 
by  Clift  upon  the  land,  and  Clift's  pretensions  to  the  ownership 
of  it  have  embarrassed  him,  and  cast  a  cloud  over  his  title. 
That  he  has  tendered  a  release  to  Clift  which  he  refused  to  ex- 
ecute, and  prays  that  Clift  may  be  decreed  to  execute  a  release 
of  the  26  acres  of  land,  and  that  the  land  may  be  discharged 
from  the  mortgages. 

The  defendant  Clift  has  answered  the  bill,  and  admits  the 
facts  as  stated,  but  denies  that  either  by  the  sale,  or  by  the  deed 
from  the  attorney  general,  title  to  any  portion  of  the  complain- 
ant's land  passed  to  him,  or  that  he  has,  or  claims,  any  title  to 
the  26  acres ;  that  the  remainder  only  was  sold,  and  that  his 
deed  conveys  only  that  portion  of  the  lot :  and  he  also  denies 
that  the  complainant  has  any  title  to  the  two  rods  of  land  ly- 
ing on  the  east  side  of  his  26  acres,  as  the  Bacons  did  not  con- 
vey the  same  to  Barber.  He  also  denies  that  the  mortgages 
cover  any  lands  except  the  remainder  ;  that  the  complainant 
is  not  embarrassed  by  the  deed  or  mortgages ;  that  there  is  no 
cloud  upon  bis  title ;  and  that  the  complainant  has  a  good  de- 
fence at  law,  and  is  not  entitled  to  relief  in  this  court.  That 
the  attorney  general  sold  the  remainder,  and  had  a  right  to  sell 
only  that  part  of  the  62^  acres  is  obvious,  but  that  he  has  con- 
veyed the  whole  62^  acres  appears  from  the  terms  of  the  deed. 
It  is  said  that  the  designation  of  a  portion  of  the  lot  by  the 
term  remainder,  controls  the  subsequent  particular  description 
by  metes  and  bounds  in  the  same  way  that  if  lot  number  150 
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had  been  conveyed,  a  subsequent  and  more  particular  descrip- 
tion by  metes  and  bounds,  if  erroneous,  would  oot  control  the 
land  conveyed,  but  title  to  the  whole  lot  would  pass.  That  is 
doubtless  the  true  construction  of  the  deed,  and  had  the  defen- 
dant Clift  asserted  uniformly,  by  his  acts  and  language,  the 
same  pretensions  in  regard  to  his  title  and  the  extent  of  his 
interest,  under  bis  deed  that  he  has  in  his  answer,  I  should  re- 
gard that  as  the  true  construction,  and  say  that  the  complain- 
ant had  no  reason  to  come  into  this  court  to  defend  himself 
against  a  claim  which  no  one  had  set  up,  or  to  ask  the  court  to 
dissipate  a  cloud  which  though  visible,  the  eye  of  the  law  could 
penetrate.  But  the  defendant  has  asserted  that  he  claims  an 
interest  in  the  complainant's  land  under  his  deed  from  the 
attorney  general,  by  no  unequivocal  acts.  Passing  by  the  mort- 
gage to  the  people  for  the  purchase  money,  which  may  be  sup- 
posed to  have  been  executed  under  the  same  mistake  as  pre- 
vailed in  drawing  the  deed,  he  has  mortgaged  the  land  to  Mrs. 
Lawrence,  for  a  sum  so  large  as  to  preclude  the  idea  that  the 
whole  62|  acres  was  not  considered  as  security  for  the  money. 
It  matters  not  that  this  mortgage  has  been  paid  off.  It  is  the 
giving  it,  and  thereby  claiming  a  right  to  exercise  that  power 
over  the  land  which  is  the  significant  act ;  that  created  a  cloud, 
if  there  was  none  before.  Again,  when  the  parties  met  to  con- 
fer about  the  defendant's  claim,  he  demanded  a  return  of  the 
money  paid  for  the  land,  and  the  interest  upon  it,  before  he 
would  execute  a  release  of  his  claim  under  the  deed  which  is 
admitted  by  his  answer  to  have  conferred  no  title.  By  these 
acts  he  alarmed  the  complainant's  feara,  and  I  cannot  hold  that 
it  was  an  unreasonable  apprehension  of  impending  trouble,  for 
the  defendant  had  a  title  which  he  insisted  gave  him  the  power 
to  exercise  rights  over  the  property  of  the  complainant,  and  if 
submitted  to,  the  pretence  was  calculated  seriously  to  impair 
the  value  of  his  estate ;  for  no  man  of  any  prudence  would  pur- 
chase lands  over  which  another  asserted  even  a  doubtful  claim. 
It  was  not  a  remote  and  shadowy  pretension ;  for  the  defendant 
had  a  deed  of  conveyance  executed  in  due  form  of  law,  upon 
the  records  of  the  county.     He  had  shown  his  own  confidence 
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in  the  validity  of  that  deed,  by  using  the  title  acquired  by  it  to 
obtain  money  upon  its  pledge,  and  in  the  mortgage  which  he 
executed  to  Mrs.  Lawrence,  there  is  no  limitation  to  a  remainr 
der,  but  it  is  upon  the  whole  62^  acres,  forty-nine  and  a  half 
rods  wide^  and  extending  across  the  east  end  of  the  lot,  and 
consequently  embracing  the  land  of  the  complainant  I  do  not 
think  it  an  answer  to  those  acts  of  the  defendant  Clift^  to  say 
he  was  mistaken,  and  that  his  deed  did  not  give  him  the  rights 
which  he  pretends  to  have  over  the  complainant's  land.  Now, 
if  he  was  mistaken,  who  should  incur  the  hazard  and  expense 
of  testing  and  exposing  the  mistake?  While  the  defendant 
would  act  under  his  supposed  claim,  without  prejudice  to  his 
own  interest  in,  or  title  to  the  remainder,  the  complainant 
might,  and  probably  would,  suffer  damage  from  his  title  to  the 
26  acres  being  questioned  and  disputed.  Whether  the  deed 
gave  to  the  defendant  a  title  or  not,  be  has  asserted  a  right 
rendered  wholly  inconsistent  with  the  perfect  and  tranquil  en- 
joyment by  the  complainant  of  his  share  of  the  lot,  and  the 
question  remains  whether  this  claim  is  such  a  cloud  on  the 
complainant's  title  as  this  court  should  by  its  decree  remove 
from  it?  In  Hamilton  v.  Cummings,  (1  John,  Ch.  Rep.  617,) 
Chancellor  Kent  remarks,  "  that  the  weight  of  authority  and 
the  reason  of  the  thing,  are  equally  in  favor  of  the  jurisdiction 
of  the  court,  whether  the  instrument  is  or  is  not  void  at  law, 
and  whether  it  be  void  from  matters  appearing  on  its  face,  or 
from  proof  taken  in  the  cause,  and  that  these  assumed  distinc- 
tions are  well  founded.  It  is  every  day's  practice  to  order  instru- 
ments to  be  delivered  up,  of  which  a  bad  use  might  be  attempted 
to  be  made  at  law,  although  they  could  not  even  there  entitle 
the  holders  to  recover. 

It  is  nowhere  defined  what  is  a  cloud  upon  a  title ;  it  is  left 
to  the  peculiar  facts  of  each  case.  The  learned  counsel  for  the 
defendant  insisted,  upon  the  argument,  that  there  was  not,  and 
by  possibility  never  could  be,  any  valid  claim  set  up  under  this 
deed,  and  that  the  apprehensions  of  the  complainant  were  ima- 
ginary and  unfounded.  I  cannot  so  view  this  case ;  for  we 
have  seen  that  this  cloud  has  once  spread  itself  over  the  length 
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and  breadth  of  the  complainant's  land,  and  admitting  that  it 
was  in  his  power  to  dissipate  it  and  protect  his  estate  from  its 
effects ;  yet,  in  the  mean  time  he  is  subjected  to  annoyance, 
and  the  enjoyment  of  his  property  is  poisoned.  This  should 
not  continue.  The  complainant  has,  in  my  judgment,  right- 
fully come  into  this  court  for  relief,  and  is  entitled  to  the  decree 
prayed  for.  He  has  asked  the  defendant  for  a  release,  which  he 
refused  to  execute,  and  has  thus  done  all  in  his  power  to  obtain 
relief,  without  litigation.  Let  a  decree  be  entered,  requiring 
the  defendant  Clift  to  execute  to  the  complainant,  under  the 
direction  of  one  of  the  masters  of  this  court,  a  proper  release  of 
the  land  conveyed  to  him  by  the  Bacons,  in  November,  1830 ; 
that  he  pay  the  costs  of  this  suit,  and  that  the  complainant 
have  execution  therefor.  The  attorney  general  having  submit- 
ted the  rights  of  the  people  to  the  court,  the  decree  must  pro- 
vide that  the  mortgage  of  the  lOth  January,  1838,  for  $226,64, 
is  a  lien  upon  the  remainder  only,  being  36^  acres  of  the  lot, 
and  that  the  complainant's  land  be  forever  discharged  from  all 
lien  or  incumbrance  by  reason  of  that  mortgage. 

B.  Davis  Noxon,  for  the  appellant. 

Oeo.  F.  Comstock,  for  the  respondent. 

• 
By  the  Courts  Gridley,  J.  It  appears  to  be  now  the  settled 
doctrine  of  thi»  court  of  chancery,  to  deny  relief  to  a  party  seek- 
ing the  aid  of  that  court,  to  remove  a  supposed  cloud  upon  his 
title,  when,  upon  the  face  of  the  proceedings  through  which  the 
adverse  claim  is  derived,  the  law  adjudges  that  claim  to  be  void. 
This  question  was  fully  discussed  by  the  chancellor,  in  the  case 
of  Van  Doren  v.  TA^  Mayor ^  ^c.  of  New-  York,  (9  Paige,  389,) 
where  he  holds  this  language :  "  A  valid  legal  objection  ap- 
pearing on  the  face  of  the  proceedings  through  which  the  ad- 
verse party  can  alone  claim  any  right  to  the  complainant's  land, 
is  not  in  law  such  a  cloud  upon  the  complainant's  title  as  can 
authorize  a  court  of  equity  to  set  aside  or  stay  such  proceed- 
mga"    To  sustain  this  position,  the  chancellor  cites  the  case 
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of  Simpson  v.  Lord  Howden^  (3  Mylne  ^  Craig-,  97,)  in  which 
Lord  Cottenham  holds  the  same  doctrine,  and  disclaims  juris- 
diction to  set  aside  a  contract  void  on  its  face.  The  reason 
assigned  for  the  adoption  of  this  rule  is,  that  the  courts  of  law 
are  adequate  to  afford  relief,  and  therefore  the  interference  of  a 
court  of  equity  is  unnecessary.  It  does  not  follow,  however, 
that  where  the  deed  which  is  supposed  to  cast  a  cloud  upon  the 
complainant's  title,  affords  prima  facie  evidence  of  the  validity 
of  the  adverse  claim,  and  the  complainant's  defence  consists  of 
extrinsic  facts,  depending  on  the  evidence  of  witnesses  whose 
testimony  may  be  lost  by  death,  chancery  would  not  grant 
relief.     {See  Raddiff  v.  Rowley,  2  Barb.  Ch.  Rep.  23.) 

In  this  case  the  adverse  claim  of  Clift  to  the  complainant's 
premises  is  founded  upon  a  deed  of  the  attorney  general,  exe- 
cuted upon  a  sale  under  a  statute  foreclosure  of  a  mortgage 
given  by  David  Lyman  to  the  state  on  the  7th  of  November, 
1796.    This  mortgage  covered  the  whole  of  lot  150  of  the  Onon- 
daga reservation,  containing  250  acres ;  and  were  it  not  for 
other  facts  disclosed  in  the  case,  a  right  to  sell  any  part  of  this 
lot,  would  be  perfect  upon  a  default  in  the  payment  of  any  sum 
due  upon  the  mortgage.     It  however  appears  that  ou  the  17th 
day  of  November,  1813,  one  Bildad  Barber  having  purchased 
62^  acres  of  the  lot  in  question  embracing  a  parcel  about  49| 
rods  wide  and  extending  across  the  easterly  end  of  the  said  lot, 
procured  a  new  account  to  be  opened  on   the  comptroller's 
books  for  the  said  62  J  acres,  pursuant  to  the  provisions  of  the 
statute  upon  that  subject.    (1  R.  L.  476,  §  4  ;  2  jR.  iS  159, 160, 
2d  ed.—17&,  6, 1^^  ed.)    On  the  1st  day  of  May,  1821,  John  and 
Thaddeus  Bacon  purchased  of  said  Barber  26  acres  particularly 
described  in  their  deed  of  conveyance,  parcel  of  this  62^  acre% 
and  afterward  procured  a  new  account  to  be  opened  i;vith  them 
for  the  said  26  acres ;  and  the  complainant  has  become  the 
owner  of  the  said  26  acres  of  land,  through  several  mesne  con- 
veyances, with  all  the  rights  originally  possessed  by  the  said 
John  and  Thaddeus  Bacon.     By  the  public  law  of  the  state 
the  mortgage  virtually  ceased  to  be  a  lien  on  any  of  the  parceb 
of  land  as  to  which  new  accounts  had  been  opened,  except  for 
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sucb  portions  of  the  moneys  due  upon  the  mortgage  as  were  in 
the  opening  of  such  account  charged  upon  such  parts  respec- 
tively, and  for  the  default  of  the  owners  of  one  part,  the  law 
gave  no  power  to  sell  the  part  of  another.  It  does  not  appear 
that  any  default  had  been  suffered  by  any  of  the  successive 
owners  of  the  26  acres,  but  the  owner  of  the  "  remainder"  of 
the  62^  acres  for  which  a  new  account  was  opened,  did  make 
a  default  in  payment,  and  such  "  remainder"  was  sold  by  the 
attorney  general  at  a  public  sale  pursuant  to  the  statute,  {part 
1,  ch.  9,  tit.  6  of  the  iJ.  S.)  on  the  8th  day  of  June,  1837,  and 
was  struck  off  to  the  defendant  Clift.  The  land  advertised  in 
the  notice  of  sale  is  described  as  the  ^'  part  of  said  lot  known  by 
the  name  of  the  ^  remainder'  of  the  part  for  which  a  new  ac- 
count was  opened  in  the  comptroller's  books,  in  the  name  of 
Bildad  Barber ;"  and  the  deed  of  conveyance  executed  by  the 
attorney  general  to  Clift,  described  the  premises  in  similar  lan- 
guage, adding  these  words,  ^^  being  forty-nine  and  a  half  rods 
wide  and  extending  across  the  easterly  end  of  said  lot  number 
150  and  supposed  to  contain  62^  acres."  This  last  part  of  the 
description  is  erroneous,  being  a  description  of  the  whole  62^ 
acres,  for  which  a  new  account  was  opened  with  Bildad  Barber, 
instead  of  the  "  remainder"  of  that  parcel,  after  a  new  account 
had  been  opened  for  the  26  acres. 

Upon  this  state  of  facts,  the  question  arises  whether  this  deed 
is  a  cloud  upon  the  complainant's  title,  within  the  principle  of 
the  case  of  Van  Doren  v.  The  Mayor  of  New-  York.  Should 
the  defendant  Clift  seek  to  recover  in  an  action  of  ejectment, 
the  26  acres  of  land  belonging  to  the  complainant,  he  would 
have  to  prove,  first,  the  mortgage  executed  by  Lyman  to  the 
state ;  secondly,  the  affidavits  of  the  publication  of  the  notice 
of  sale  with  such  notice  annexed,  of  the  posting  of  such  notice, 
and  of  the  sale  itself;  {see  W 19,  20, 21  of  the  act  before  cited; 
1  R.  S.  214,  215 ;)  and  thirdly,  the  attorney  general's  deed. 
Now  these  affidavits  would,  of  necessity,  show  that  a  new  ac- 
count had  been  opened  with  Bildad  Barber,  upon  the  books  of 
the  comptroller,  and  also  another  new  account  with  the  grantees 
of  Barber  for  a  part  of  his  portion  of  the  lot ;  and  that  it  was 
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only  the  "  remainder"  of  the  portion  that  was  advertised  for 
sale,  and  that  had  heen  in  fact  sold.     It  would  follow  as  a  ne- 
cessary consequence,  that  the  attorney  general  had  no  power  to 
convey  any  thing  hut  such  "  remainder,^'    In  truth,  the  deed 
only  professes  to  convey  such  "  remainder^^^  but  gives  a  mista- 
ken description  of  the  premises  designated  by  that  name,  which 
would  be  rejected  whenever  the  legitimate  proof  should  be  pro- 
duced of  the  true  boundaries  of  that  parcel  of  the  lot    We  are 
inclined  to  the  opinion  that,  inasmuch  as  it  would  appear  on 
the  face  of  the  papers  which  the  plaintiff  in  such  ejectmeDt  suit 
would  himself  be  bound  to  produce  on  the  trial,  that  the  attor- 
ney general  had  no  power  to  convey  any  thing  but  the  "  remain- 
der," such  plaintiff  would  be  bound  to  show  by  evidence  aliunde 
the  deed,  that  the  ''  remainder"  embraced  the  defendant's  26 
acres.    The  attorney  general  sells  under  a  naked  power  which 
embraces  the  "  remainder"  and  nothing  else ;  and  we  do  not 
think  that  the  doctrine  of  presumptions  in  favor  of  the  official 
acts  of  public  officers,  would  extend  to  a  description  of  such  re- 
mainder in  the  deed,  as  against  a  stranger  in  possession  of  a 
part  of  the  land  thus  described.    This  evidence  aliunde  the 
deed  he  could  not  produce,  especially  against  one  in  possession 
and  deriving  title  under  Barber  himself.    But  suppose  the  deed 
should  be  held  to  furnish  prima  facie  evidence  that  the  remain- 
der embraced  the  whole  62^  acres,  and  the  burden  should  M 
on  the  defendant  (Cox)  to  rebut  this  prima  facie  case.    The 
deed  from  Barber,  with  the  successive   mesne   conveyances, 
would  probably  do  this.    But  at  all  events,  the  books  of  the 
comptroller,  if  they  are  kept  in  the  manner  contemplated  by  the 
statute,  would  furnish  record  evidence  of  what  premises  were 
embraced  in  the  part  called  the  ''  remainder."    They  would 
show  a  description  of  the  parcel  (62^  acres)  for  which  a  new 
account  was  opened  with  Barber,  and  also  the  parcel  (26  acres) 
for  which  a  new  account  was  opened  with  the  Bacons.    {See 
art  3,  tit,  3,  ch.  8,  part  1  of  the  R.  S,  ;  and  see  also  2  R  & 
187,  §  17.) 

It  is  not  a  case  where  the  testimony  which  is  essential  to  the 
complainant's  defence,  is  liable  to  be  lost  by  the  death  of  wit- 
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nesaes.  That  testimony  consists  of  record  evidence,  which  is 
DO  more  liable  to  loss  or  destruction  than  the  public  records, 
which  form  the  muniments  of  title  of  all  the  real  property  in  the 
state.  Suppose  A.,  the  owner  of  a  farm,  conveys  it  to  B.,  and 
B.  puts  the  conveyance  on  record,  and  after  such  conveyance  is 
recorded,  A.  conveys  the  same  premises  to  C,  who  brings  eject- 
ment against  B.  Now  C.  might  make  a  prima  facie  case 
against  B.,  by  proving  A.'s  title  and  the  conveyance  to  himself, 
liable,  however,  to  be  defeated  by  the  production  of  the  record 
of  B.'s  deed.  Now  it  is  apparent  that  B.  has  a  perfect  defence 
at  law,  and  that  the  evidence  to  prove  it  is  not  liable  to  destruc- 
tion or  loss ;  and  upon  the  principle  of  the  cases  before  cited,  it 
is  difficult  to  see  how  the  jurisdiction  of  the  court  of  chancery 
can  be  supported  to  set  aside  C.'s  deed.  It  is  not  perceived  why 
a  defence  at  law  is  not  as  perfect  and  the  evidence  to  support  it 
as  little  liable  to  be  lost,  in  the  case  under  consideration,  as  in 
that  we  have  just  supposed.  There  is  also  less  necessity  for  a 
resort  to  a  court  of  equity  since  the  passing  of  the  act  authori- 
zing proceedings  '<  to  compel  the  determination  of  claims  to  real 
estate."  (2  R.  S,  312.)  By  the  provisions  of  this  act  a  speedy 
determination  may  be  had  of  any  adverse  claim  to  lands  which 
have  been  three  years  in  the  possession  of  the  occupant;  and 
such  determination  is  a  final  adjudication  of  the  rights  of  the 
parties.  {See  sections  6  and  14  of  the  act  above  cited,)  We 
are  compelled,  therefore,  to  reverse  the  decree  of  the  vice  chan- 
cellor, and  direct  a  dismissal  of  the  complainant's  bill. 

We  think,  however,  that  the  decree  should  be  reversed,  and 
the  bill  be  dismissed  without  costs  to  either  party.  The  rule 
adopted  by  the  chancellor  in  the  case  before  cited,  (9  Paige^ 
388,)  is  a  far  less  liberal  one  than  had  formerly  prevailed  in  this 
state.  In  the  case  of  Hamilton  v.  Cumminffs,  (1  John.  Ch. 
Rep.  517,)  Ch.  Kent  maintained,  after  a  review  of  all  the  pre- 
vious cases,  that  the  court  of  chancery  had  jurisdiction  to  direct 
a  deed  to  be  given  up  to  be  cancelled,  which  was  void,  whether 
its  invalidity  depended  on  a  matter  of  law,  or  upon  extrinsic 
&ct8,  to  be  proved ;  or  whether  such  invalidity  appeared  on  its 
&ce,  or  was  made  out  by  evidence.    It  is  also  true  in  point  of 
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fact,  that  a  deed  which  purports  to  convey  away  the  lands  of 
aaother,  notwithstanding  such  deed  may  be  shown  by  record 
evidence  to  be  void,  does  cast  a  cloud  on  his  title,  and  tends  to 
prevent  a  prudent  and  careful  man  from  purchasing.  It  is, 
therefore,  expedient  and  equitable,  irrespective  of  the  rule  of 
law  as  more  recently  established,  that  such  a  deed  should  be 
cancelled  or  set  aside.  In  this  case,  the  defendant  was  bound, 
as  a  fair  and  honest  man,  to  have  released  the  complainant's 
26  acres  to  which  in  equity  he  had  not  a  particle  of  right ;  but 
instead  of  so  doing,  he  asserted  a  claim  to  the  whole  62^  acres, 
and  actually  executed  a  mortgage  which  contained  the  same 
erroneous  description,  which  had,  by  mistake,  been  inserted  in 
the  deed.  Under  all  these  circumstances,  we  are  of  the  opinion 
that  he  is  not  entitled  to  costs. 

Decree  of  the  vice  chancellor  reversed,  and  bill  of  complaint 
dismissed,  without  costs  to  either  party  as  against  the  other. 


Same  Term.     Before  the  same  Justices. 
Hastings  vs.  Ellis  and  Farmer. 

The  title  of  an  indian  to  property  may  be  divested  by  a  sale  under  a  justice's  cxe- 
cation,  issued  on  a  judgment  recovered  against  him  in  an  action  upon  contract, 
where,  after  personal  service  of  process,  he  failed  to  appear  and  plead  his  disability 
to  be  sued. 

An  indian,  sued  in  an  action  upon  contract,  must  plead  his  disability  in  the  suit. 
If  he  fails  to  do  so,  and  a  judgment  is  recovered  against  him,  the  same  vnil  be 
valid. 

The  statute  forbidding  any  person  to  prosecute  an  Onondaga  indian  on  a  civil  con- 
tract, so  &r  as  the  reason  for  it  is  founded  on  the  incapacity  of  the  indian  to  make 
a  valid  contract,  stands  on  the  same  footing  with  the  cases  of  lunacy,  infancy,  and 
coverture,  in  which  the  party  under  disability  must  plead,  and  make  good  his  de- 
fence on  the  trial. 

Replevin  for  a  span  of  horses,  tried  at  the  Onondaga  circuit 
in  September,  1847.    Several  exceptions  were  taken  by  the 
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plaintiff,  apon  the  trial,  which  it  is  not  necessary  to  mention. 
The  counsel  for  the  defendants  moved  for  a  nonsuit,  on  the 
ground  that  the  defendant  Farmer  was  an  Onondaga  indian, 
and  that  a  civil  suit  could  not  therefore  be  maintained  against 
him.  The  fact  that  he  was  such,  and  lived  on  the  reservation 
belonging  to  the  tribe,  was  conceded  by  the  plaintiff's  counsel. 
The  motion  for  a  nonsuit  was  denied.  The  defendants  proved 
that  the  horses  had  formerly  belonged  to  Farmer,  and  that 
they  were  taken  from  him  by  one  Webster,  a  constable,  pro- 
fessing to  act  under  a  justice's  execution  on  a  judgment  in  favor 
of  Willet  and  Henry  Bajrnor,  against  Farmer.  The  plaintiff 
derived  title  under  this  sale,  through  the  purchaser  at  such  sale. 
No  question  wab  made  about  the  regularity  and  validity  of  the 
judgment  or  execution  under  which  the  property  was  sold, 
provided  the  court  had  jurisdiction  to  render  a  judgment  against 
an  Onondaga  indian,  upon  contract.  The  circuit  judge  decided 
that  the  judgment  rendered  by  the  justice  was  void,  and  direct- 
ed the  jury  to  find  a  verdict  for  the  defendants ;  and  they  found 
accordingly,  and  assessed  the  value  of  the  property  at  one  hun- 
dred dollars.  The  plaintiff,  upon  a  bill  of  exceptions,  moved 
for  a  new  trial. 

Geo.  P.  Comstock,  for  the  plaintiff. 

O.  Vandenburgh,  for  the  defendants. 

By  the  Court,  Gridlet,  J.  This  is  an  action  of  replevin 
in  the  cepit,  for  two  horses,  taken  from  the  plaintiff  by  the  de- 
fendants. The  defence  set  up  at  the  trial  of  the  cause,  was 
the  fact  that  the  property  belonged  to  Farmer.  Farmer  was 
an  indian  of  the  Onondaga  tribe,  and  was  originally  the  owner 
of  the  horses,  and  the  main  question  was,  whether  his  title  was 
divested  by  a  sale  on  a  justice's  execution  issued  upon  a  judg- 
ment recovered  against  him  in  an  action  upon  contract  The 
summons  was  returned  personally  served,  and  no  one  appear- 
ing for  the  defendant,  the  justice,  upon  due  proof,  rendered  a 
judgment  for  the  plaintiff. 
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Were  this  judgment  and  the  execution  issued  upon  it  void? 
It  cannot  be  maintained  that  at  the  common  law  there  was  any 
disability  on  the  part  of  an  indian  to  make  a  valid  contract, 
nor  any  immunity  from  a  suit  a  law  for  a  breach  of  it    The 
government,  however,  at  a  very  early  period  interposed  in  be- 
half of  this  defenceless  class  of  persons,  and  stringent  laws  were 
passed  to  protect  them  from  the  frauds  and  rapacity  of  the 
whites.    The  provision  under  which  the  judgment  in  this  case 
was  held  at  the  circuit  to  be  void,  is  found  in  the  2d  Revised 
Laws  of  1813,  p.  153,  §  2,  and  is  substantially  like  that  enacted 
in  1790,  (2  Greenl.  Laws,  312,)  and  reads  as  follows :  "  No  per- 
son shall  sue  or  maintain  any  action  on  any  bond,  bill,  note, 
promise,  or  other  contract,  hereafter  to  be  made,  against  any 
of  the  indians,  (naming  several  tribes,  including  that  of  the 
Onondaga,)  and  every  person  who  shall  sue  or  prosecute  any 
such  action  against  any  of  the  said  indians,  shall  be  liable  to 
pay  treble  costs  to  the  party  grieved  ;  provided  that  this  section 
shall  not  extend  to  any  action  on  any  contract  made  before  the 
first  day  of  July,  1790.''    In  most  cases  where  there  is  a  disa- 
bility to  be  tried,  such  disability  should  be  pleaded  in  abatement. 
(1  Ck,  PL  437,  438.)    But  when  the  disability  is  absolute  and 
perpetual,  and  especially  when  it  is  accompanied  with  a  disa- 
bility to  contract,  the  party  may  plead  the  matter  in  bar.    (1 
Ck,  PL  437,  438.     Id.  461,  470.)    It  may  be  said  that  this 
statute  was  enacted  for  the  protection  of  the  indians  from  the 
consequences  of  their  own  mental  incapacity  and  ignorance  of 
our  laws,  and  of  the  forms  of  proceeding  in  our  courts ;  and 
that  it  cannot  be  made  effectual  for  this  purpose  unless  the 
judgment  be  held  void.     This  view  of  the  case  prevailed  at  the 
circuit,  and  is  certainly  plausible.     But  it  is  equally  true  that 
the  law  adjudges  an  infant  to  be  incapable  of  making  a  bind- 
ing contract,  on  account  of  bis  supposed  mental  incapacity ; 
and  in  certain  cases,  infancy  as  well  as  coverture,  constitutes  a 
disability  to  be  sued,  and  forms  a  good  ground  for  a  plea  in 
abatement.    Nevertheless,  we  are  not  aware  that  a  judgment 
against  an  infant  taken  upon  default  is  void.    It  is  erroneous, 
and  the  judgment  is  liable  to  be  revoked.    (11  John,  460.     14 
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Id.  417.)  But  DO  authority  has  been  cited  to  show  that  it 
would  be  pronounced  void  in  a  collateral  proceeding.  Again ; 
the  prohibition  is  upon  the  plaintiff,  from  maintaining  a  suit 
or  action  upon  any  contract  against  an  indian.  In  other  cases, 
when  the  law  has  disabled  a  plaintiff  from  maintaining  a  suit, 
the  matter  must  be  pleaded ;  otherwise  the  objection  is  waived 
and  the  judgment  is  valid.  This  rule  prevails  where  the  plain- 
tiff is  an  alien  enemy,  attainted  of  treason  or  felony,  outlawed, 
or  otherwise  incapable  of  suing.  (1  Ch.  PL  436.)  The  act 
forbids  a  party  from  prosecuting  an  indian  on  a  civil  contract 
for  a  different  reason,  doubtless,  and  in  that  respect  the  cases 
are  different.  But  so  far  as  the  reason  in  the  latter  case  is 
founded  on  the  incapacity  of  the  indian  to  make  a  valid  con- 
tract, it  stands  on  the  same  footing  with  the  cases  of  lunacy, 
infancy  and  coverture,  in  which  the  party  must  plead,  and 
make  good  bis  defence  on  the  trial.  In  this  case  the  judgment 
was  regular,  and  the  justice  had  no  means  of  knowing  that  the 
defendant  was  an  indian.  .  If  then  the  judgment  is  void,  the 
magistrate,  who  is  an  innocent  party,  must  be  liable  in  trespass. 
This  would  seem  to  be  a  sufficient  reason  why  we  should  not 
adopt  a  construction  leading  to  such  a  result,  except  upon  the 
most  conclusive  grounds  founded  upon  the  necessary  interpre- 
tation of  the  act.  But  we  do  not  think  that  such  is  a  necessary 
interpretation  of  the  act  The  prohibition  is  on  the  party  and 
not  upon  the  court.  The  act  has  not  declared  the  judgmerU 
void.  When  it  does  so  it  will  probably  make  some  provision 
for  the  protection  of  the  innocent  magistrate,  who  would  other- 
wise be  liable  to  be  made  the  victim  of  the  grossest  injustice. 
We  have  said  that  the  construction  which  makes  the  judgment 
void,  is  not  a  necessary  interpretation  of  the  act.  We  said  this 
in  view  of  the  first  clause  of  the  section  only.  But  when  we 
look  to  the  following  provision  no  doubt  can  remain  that  the 
defendant  must  avail  himself  of  his  defence  in  the  suit ;  and 
that  if  he  fails  to  do  so,  the  judgment  will  be  valid.  We  have 
seen  that  the  plaintiff  is  forbidden  to  sue.  That  prohibition  is 
contained  in  the  first  clause  of  this  section ;  and  the  next  de- 
dares  the  penally ;  which  is  that  he  shall  be  defeated,  with  a 
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judgment  agmnst  him  of  treble  costs.  The  statute  must 
have  therefore  contemplated  an  appearance  by  the  defendant, 
a  plea,  a  trial,  and  a  judgment :  all  which  is  utterly  incon- 
sistent with  the  idea  that  the  proceeding  is  coram  nonjtulioa 
and  void.  There  are  several  statutes  containing  provisions 
somewiiat  analogous  to  the  one  under  consideration,  which 
have  received  a  construction  in  accordance  with  the  view  we 
have  taken  of  this.  But  we  do  not  deem  it  necessary  to  do 
more  than  cite  them.  (2  R.  S.  296.  1  -R.  L.  75.  1  JR.  iS. 
127,  §  4.    Id.  676.     Laws  of  1839,  p.  335.     1  Denio,  204.) 

If  we  are  right  upoo  this  point,  it  will  not  only  entitle  the 
plaintiff  to  have  the  verdict  set  aside,  but  will  dispose  of  the 
case  upon  another  trial,  and  therefore  we  have  not  examined 
the  other  questions  discussed  on  the  argument. 

New  trial  granted. 


Same  Term.     Before  the  same  Justices, 
Pryne  vs,  Westpall  and  others. 

Id  an  actioo  of  trespus  brought  by  a  con^Ue,  for  the  taking  away  of  property 
levied  upon  by  him  under  an  execnticMi,  but  of  which  property  he  hae  taken  do 
actual  poflflesflion,  the  action  being  brought  for  the  benefit  of  the  plaintiff  in  the 
execution,  the  plaintiff  must  prove  a  judgment^  if  required  to  do  so.  Proving  the 
execuHon  alone  is  not  sufficient. 

Error  to  the  Onondaga  common  pleas.  Pryne  sued  Henry 
Westfall,  jr.  Martin  Austin,  and  Caleb  Jeffers^  in  trespass,  before 
William  Bentley,  a  justice  of  the  peace.  On  the  return  day  of 
the  summons  the  plaintiff  declared  against  the  defendants  ver- 
bally, alleging  that  on  the  3d  of  August,  1846,  the  defendants 
took  and  carried  away  from  a  certain  pit  one  load  of  coal,  the 
property  of  the  plaintiff,  which  he  had  levied  on  as  a  constable 
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by  virtue  of  an  execution  issued  by  E.  B.  Wigent,  a  justice  of 
the  peace,  in  favor  of  Peter  Barber,  against  Martin  Austin,  one 
of  the  defendauls,  as  Austin's  property.  The  defendants  plead- 
ed the  general  issue  separately,  and  gave  notice  that  they  would 
show,  on  the  trial,  that  the  title  to  the  coal  mentioned  in  the 
plaintiff's  declaration  was  in  Henry  Westfall,  jr.  one  of  the  de- 
fendants ;  and  that  if  he  took  and  carried  away  the  coal  he 
took  and  carried  away  his  own  coal,  as  he  had  a  right  to  do. 
The  other  defendants,  Austin  and  Jeffers,  gave  notice  that  if 
they  did  any  thing  in  moving  the  coal  they  acted  by  order  of 
Westfall,  being  his  hired  men,  and  the  coal  being  on  his  land ; 
and  that  they  had  a  right  so  to  do.  The  cause  was  tried  by  a 
jury.  The  plaintiff  introduced  Alanson  Fancher  as  a  witness, 
who  testified  that  he  was  acquainted  with  E.  B.  Wigent ;  that 
he  was  a  justice  of  the  peace ;  that  the  witness  knew  his  hand- 
writing ;  that  he  knew  the  plaintiff  was  a  constable,  and  had 
been  since  town  meeting ;  that  he  knew  his  hand-writing ;  thai 
the  signature  to  the  execution  exhibited  in  court  was  in  the 
hand-writing  of  E.  B.  Wigent;  '' renewal"  was  also  in  his 
hand-writing ;  that  the  endorsement  of  the  levy  on  the  back  of 
the  execution  was  in  the  plaintiff's  hand-writing,  but  that  the 
interh'neation  in  the  endorsement  in  the  words  '<  on  Henry 
Westfall's  premises"  was  not,  he  thought,  in  his  hand-writing. 
The  plaintiff  offered  to  read  the  execution  and  endorsement  of 
levy  in  evidence.  The  defendants  objected  to  the  reading  of 
the  same,  on  the  ground  that  the  plaintiff  had  not  given  suffi- 
cient evidence  to  entitle  him  to  read  the  same,  and  on  the 
ground  that  a  part  of  the  endorsement  was  not  in  the  plaintiff's 
hand-writing.  L.  R.  Morgan  was  then  sworn  for  the  plaintiff, 
and  offered  to  testify  that  the  interlineation  was  made  by  him. 
The  defendants  objected,  but  the  objection  was  overruled,  and 
the  witness  testified  that  he  made  the  interlineation  by  the  re- 
quest of  the  plaintiff,  after  the  trial  commenced.  The  execu- 
tion was  again  offered  in  evidence,  and  received,  although 
objected  to  by  the  defendants.  It  referred  to  a  judgment  ren- 
dered before  the  said  Wigent  as  justice  of  the  peace,  in  favor  of 
Peter  Barber,  against  Martin  Austin,  on  the  3d  of  September, 
Vol.  hi.  63 
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1844,  for  $10,21 ;  execution  issued  on  the  19th  of  the  same 
month.  On  the  28th,  there  was  collected  $3,50,  and  the  exe- 
cution was  returned  with  no  more  property  found.  Execution 
renewed  July  30, 1846,  by  the  justice.  The  plaintiff  then  offer- 
ed the  endorsement  of  levy,  on  the  back  of  the  execution. 
This  was  objected  to,  on  the  ground  of  its  not  being  in  the 
plaintiff's  hand-writing.  The  objection  was  overruled,  and  the 
endorsement  read.  It  stated  that  the  plaintiff  had  made  a  levy 
on  a  pit  of  coal  on  the  premises  of  Henry  Westfall,  then  belong- 
ing to  the  said  Martin  Austin.  After  the  introduction  of  some 
other  evidence  by  the  parties,  the  defendants  moved  for  a  non- 
suit ;  which  motion  the  justice  denied,  on  the  ground  that  there 
was  sufficient  evidence  to  go  to  the  jury.  The  plaintiff's  coun- 
sel admitted  upon  the  trial  that  the  suit  was  brought  for  the 
benefit  of  Barber,  the  plaintiff  in  the  execution.  The  defen- 
dants' counsel  asked  the  court  to  charge  the  jury  that  to  entitle 
the  plaintiff  to  recover  he  was  bound  to  prove  a  valid  judg- 
ment^ as  well  as  the  execution  issued  thereon.  The  justice 
refused  so  to  charge,  but  charged  the  jury  that  if  they  believed, 
from  the  evidence,  that  the  coal  belonged  to  Westfall,  the  defen- 
dants were  not  liable.  The  jury  found  a  verdict  for  the  plain- 
tiff, and  the  justice  rendered  judgment  against  the  defendants 
for  $9,42.  The  defendants  carried  the  cause  to  the  couit  of 
common  pleas,  by  certiorari,  and  that  court  reversed  the  judg- 
ment of  the  justice. 

Le  Roy  Morgan^  for  the  plaintiff  in  error. 

M.  B.  Church,  for  the  defendants  in  error. 

By  the  Court,  Gridlet,  J.  We  deem  it  necessary  to  notice 
but  one  of  the  grounds  of  error  relied  on  as  fatal  to  the  judg- 
ment rendered  by  the  justice.  The  action,  in  the  court  below, 
was  brought  by  the  constable  for  the  benefit  of  Barber,  the 
plaintiff  in  the  execution,  against  three  defendants,  one  of 
whom  was  the  defendant  in  the  execution  and  the  others  were 
9trAngers ;  the  defendants  pleading  separately.     The  constable 
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bad  levied  upon  the  property  in  question,  but  had  taken  no  ac- 
ttiol  possession  of  it.  It  is  true  that  the  property  was  of  a  pon- 
derous character,  so  as  to  excuse  a  purchaser  from  the  duty  of 
removing  it  to  his  actual  possession  under  the  act  relating  to 
fraudulent  sales.  That  circumstance  does  not,  however,  alter 
the  nature  of  the  possession.  It  was  constnictive  only.  In 
such  a  case,  we  think  it  indispensable  that  the  plaintiff,  though 
he  be  an  officer,  should  prove  a  judgment.  Were  he  a  defen- 
dant,  his  execution,  without  the  judgment,  if  valid  on  its  £5Lce, 
would  afford  him  protection  against  a  suit  brought  for  the  seiz* 
ing  the  property  by  the  defendant  in  the  execution.  {Sava- 
cool  V.  Boughton,  6  Wend.  170.)  Had  he  taken  actucU  posses- 
sion of  the  property,  such  possession  would  be  prima  facie  evi- 
dence against  a  stranger.  But  when  he  sues,  as  he  does  here, 
on  a  mere  constructive  possession,  created  by  the  levy  of  the 
execution,  to  recover  for  the  benefit  of  the  plaintiff  in  the  judg- 
ment, we  think  he  must  prove  the  judgment,  if  required  to  do 
so.  Such  is  the  reasonable  rule,  and  such  we  understand  to  be 
the  result  of  the  authorities.  {See  the  authorities  collected  in 
2  Cowen  ^  HilFs  Notes,  107,  8, 9  ;  1  MU,  118 ;  2  Denio,642\ 
16  Wend.  662 ;  Cowen^s  TV.  278,  and  cases  there  cited.) 

The  objection,  that  the  judgment  should  be  proved,  was  taken 
during  the  progress  of  the  trial,  in  a  general  objection  to  the 
right  to  give  the  execution  in  evidence,  without  further  proof. 
If  it  be  said  that  this  objection  was  too  general,  to  inform  the 
justice  of  the  precise  ground  upon  which  it  was  urged,  that 
remark  will  not  apply  to  the  distinct  request,  made  to  the  jus- 
tice for  his  instruction  to  the  jury  on  that  subject,  before  the 
cause  was  finally  submitted.  The  answer  of  the  justice  was 
significant  and  decisive.  It  was  a  refusal  placed,  1st,  on  the 
ground  that  the  objection  had  not  been  made  till  after  the  exe- 
cution had  been  read  to  the  jury  ;  and  2d,  that  the  execution 
was  good  evidence,  and  had  been  read  to  the  jury  aa  such, 
without  the  judgment.  There  was  no  complaint  that  the  wit- 
ness or  documentary  evidence  to  prove  the  judgment,  were  not 
present  in  court ;  if  in  truth  the  plaintiff  had  been  provided 
with  any  such  evidence.    Nor  was  there  any  reasonable  grouod 
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assigned  for  refusing  to  give  the  instruction  asked  for.  When 
a  justice  has  a  discretion,  it  is  a  Judicial  discretion,  to  be  exer- 
cised reasonably  and  not  arbitrarily.  (7  John.  300.)  The  re* 
fusal  was  substantially  a  charge  that  no  proof  of  the  judgment 
was  necessary,  and  was  therefore  erroneous.  At  all  events  the 
point  was  clearly  taken  by  the  defendants'  counsel  before  the 
jury,  and  there  was  no  ground  for  the  presumption  of  a  waiver 
of  the  proof  on  the  part  of  the  defendants.  And  without  it, 
there  was  no  ground  for  either  a  verdict  or  a  judgment  against 
them. 

The  judgment  of  the  common  pleas  must  be  affirmed. 


Same  Term.     Before  the  same  Justices, 
BiRDSEYE  VS.  Flint  and  wife. 

In  an  action  on  the  case  a^nat  husband  and  wife,  to  recover  damages  saatained  by 
the  plaintiff  upon  the  exchange  of  a  farm  belonging  to  him  for  one  owned  by  the 
wife,  on  account  of  the  fraudulent  representations  of  the  defendants,  representa- 
tions made  by  the  wife  several  months  after  the  exchange  was  completed,  cannot 
be  given  in  evidence  on  the  ground  of  their  being  similar  to  representations  made 
by  the  husband  prevums  to  the  exchange,  and  for  the  purpose  of  supporting  an 
averment  of  a  joint  fraudulent  representation  by  husband  and  wife. 

Nor  are  such  representations  legitimate  evidence  by  way  of  admisssion,  to  prove 
that  the  wife  had  made  similar  representations  previous  to  the  exchange ;  or  that 
she  authorized  her  husband  to  make  any ;  or  that  she  had  any  knowledge  of  his 
having  made  them. 

A  wife  cannot  be  matle  liable,  in  an  action  on  the  case,  for  the  fraud  of  her  husband, 
^CiMUQitted  upon  the  exchange  of  a  farm  belonging  to  her,  for  angtlMT,  on  the  ground 
upon  which  a  principal  is  made  responsible  for  the  fraud  of  his  agent,  or  a  part- 
nership firm  liable  for  the  fraud  of  dne  of  its  members. 

Where  the  husband,  while  contracting  to  dispose  of  his  wife's  land  and  of  his  own 
interest  therein  as  tenant  by  the  curtesy,  makes  representations  alleged  to  be 
fraudulent,  he  will,  in  the  absence  of  any  evidence  to  the  contrary,  be  deemed  to 
have  made  such  representations  on  his  own  behalf,  and  not  as  the  agent  of  his  wifo. 

A  married  woman  has  no  power  to  make  a  contract,  so  as  to  bind  herself,  at  law ; 
nor  to  appoint  an  agent  to  contract  tbr-bcc. 
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A  married  woman  is  not  liable  jointly  with  her  husband,  in  an  action  on  the  caae, 
fox  a  fraud  committed  by  him  in  a  contract  for  the  exchange  of  her  land,  on  the 
ground  of  her  having  reaped  the  fruits  of  his  fraud. 

This  was  an  action  on  the  case,  tried  at  the  Onondaga  cir- 
cuit in  September,  1845,  before  Whiting,  C.  Judge.  The 
jury  having  found  a  verdict  for  the  plaintiff,  the  defendants 
filed  a  bill  of  exceptions  and  moved  for  a  new  trial.  The  facts, 
and  the  questions  arising  thereon,  are  stated  in  the  opinion  of 
the  court. 

H.  A.  Foster,  for  the  defendants.  I.  The  evidence  offered 
of  the  declarations  of  Sally  Ann  Flint  in  April,  1844,  was  inad- 
missible, and  the  court  erred  in  admitting  said  evidence.  (1.)  Be^ 
cause  no  foundation  was  laid  in  the  pleadings  for  any  such 
evidence.  The  first  count  of  the  declaration  alleges  the  false 
representations  to  have  been  made  by  the  defendants  on  the 
24th  of  Nov.  1843,  at  the  dwelling  house  of  the  plaintiff,  at  the 
time  of  the  proposition  for  a  trade  of  the  farms.  The  second 
count  alleges  the  like  representations  to  have  been  made  by 
Calvin  N.  Flint  alone.  (2.)  Because  such  declarations  did  not 
purport  to  have  been  made  upon  any  knowledge  of  said  Sally 
Ann  of  what  her  husband  had  said  before  the  trade,  about  the 
Michigan  lands,  nor  in  any  manner  to  adopt  what  he  had  said. 
Nor  did  she  know  what  he  had  said.  And  she  being  a  feme 
covert,  could  not,  by  any  subsequent  assent  or  adoption,  of  what 
her  husband  had  said,  make  herself  liable,  either  alone  or  jointly 
with  him.  {Adams  v.  Freeman,  9  John.  117.  1  Chit.  P/.  68, 
70,  85,  4/A  Am.  ed.  Co.  Lit.  180,  B.  4,  n.  56,  letter  S.)  (3.) 
These  declarations  did  not  show  any  fraudulent  intent  on  the 
part  of  Mrs.  Flint.  {Moses  v.  Mead,  I  Denio,  378.  2  Kenfs 
Com.  5th  ed.  485, 6.  Morrell  v.  Colden,  13  John.  401,  by  Burr, 
arguendo.  Davis  v.  Meeker,  5  Id.  354.  Sandford  v.  Handy, 
23  Wend.  260.  Vernon  v.  Keys,  12  East,  632.)  (4.)  These 
declarations  were  made  four  months  after  the  exchange,  and 
after  Calvin  N.  Flint  had  rented  out  the  Oswego  farm.  {Coles 
V.  Marguam,  2  HUl,  448.  Hayden  v.  Palmer,  3  Id.  208.) 
II.  The  motion  to  discharge  the  defendant  Sally  Ann  Flint 
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iwben  the  plaintiff  rested  should  have  been  granted.  (1.)  Be- 
cause there  was  no  evidence  whatever  against  her  to  charge 
her  with  the  alleged  fraud.  ^  {Bates  v.  Catikling,  10  Wend. 
389.)  (2.)  The  ground  taKen  by  the  circuit  judge,  that  Mrs. 
Flint  was  aware  of  the  fraud  before  the  exchange  was  made, 
n  /  "  becatAse  she  owned  the  Michigan  farm  and  received  the  whole 
I  fruits  ofthefraudy^  is  unsound.  First  It  is  unsound  in  fact, 
for  her  husband  had  a  life  estate  in  the  Michigan  farm  before 
the  conveyance,  and  in  the  Oswego  farm  after  the  conveyance^ 
\i  greater  value  than  his  wife's  remainder.  /Second.  It  is  un- 
ind  in  law,  for  it  is  absurd  to  allege  that  the  ownership  of  a 
namofiii.'by  the  vfife  affords  evidence  that  she  knew  of  what 
her  husband  had  said  when  she  was  not  present.  Their  inter- 
ests were  not  joint  but  several/^  {Gallatiany.  Cunninghasn^  8 
Cowen,  361,  370,  371.  Fleming  v.  Sloaim^  18  John.  403. 
Cowen  4*  HUVs  Notes,  298,  484.)  (3.)  As  the  defendant  Mrs. 
Flint  was  no  party  to  the  fraud,  the  plaintiff's  only  mode  of 
relief,  if  he  has  any  against  her,  is  in  equity,  where  the  court 
has  the  power  to  order  the  reconveyance  of  both  farms  ;  thus 
placing  the  parties  in  the  same  condition  they  were  in  before 
the  trade.  (4.)  The  principles  of  this  case  bear  no  resemblance 
to  the  cases  of  fraud  committed  by  an  agent.  {North  River 
Batik  v.  Aymar,  3  Hill,  268.  Bajik  of  U.  S.  v.  Davis,  2  Id. 
464.  Nelson  v.  Cowing  ^  Seymour,  6  Id.  336.  Sandford  v. 
Handy,  23  Wend.  260.  4  T.  R.  39.  5  GhreerU.  302.  6  Mass. 
245.)  A.  feme  covert  cannot  appoint  an  agent,  either  separately 
or  with  her  husband.  {OuULs  v.  Sansom,  3  Taunt.  261.  Chra- 
ham  V.  Jackson,  14  L,  J.NS.2  B.  129.  9  Jur.  275,  cited  in  5 
Harr.  Dig.  829.)  ^5.)  Calvin  N.  Flint  did  not  profess  to  act 
as  the  authorized  agent  of  his  wife.  He  acted,  not  as  agent, 
but  in  his  own  right ;  and  all  she  could  do  was  to  consent. 
(1  Bcu:.  Abr.  476,  tit.  Baron  and  Feme,  c.  1.  Clapp  v.  Stough- 
ton,  10  Pick.  463.  McClain  v.  Gregg,  2  A.  K.  Marsh.  454. 
Miller  v.  Shackleford,  3  Dana,  289.)  (6.)  Mrs.  Flint  could 
not  be  a  party  to  the  fraud  complained  of.  She  could  not  com- 
mit such  a  fraud.  A  \yife  may  commit  a  fraud,  but  not  in 
making  a  contract,  unless  it  be  a  contract  relating  to  her  sepa- 
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rate  estate  ;  or  the  fraud  consists,  in  part  at  least,  inmisreprth 
eenting  her  right  to  contrcxt :  and  in  either  case,  the  misrepre- 
sentation must  be  made  apart  from  her  husband,  and  under 
circumstances  showing  that  it  was  not  done  by  his  directiorij 
authority,  or  consent ;  or  else  a.  joint  action  against  them  can- 
not be  sustained.  1st.  The  subject  of  the  contract  was  not  her 
separate  estate.  2d.  There  was  no  misrepresentation  of  her 
right  to  contract.  The  plaintiff  knew  her  to  be  a  married 
woman.  He  knew  she  did  not  hold  herself  out  as  agent. 
He  knew  her  interest  in  the  Michigan  farm,  and  he  was  bound 
to  know  that  she  could  not  contract  at  all.  [Lane  v.  McKeon, 
3  ShepL  304,  cited  in  Chit,  on  Cont.  160,  Spring/,  ed.  of  1844. 
Jackson  v.  Vanderhepden,  17  John.  167,  8.  WhUlock  v.  Cook, 
15  Id.  438.  Parker  v.  Mannings  7  T.  R.  539.  Martin  v. 
DweUy^  6  Wend.  12,  13,  in  errm**  Aldridge  v.  Burlison,  3 
Blackford,  201.  Fowler  v.  Shearer,  7  Mass.  14.  Colcord  v. 
Swan,  7  Id.  291.  Den  v.  Crawford,  3  Hoist.  90.)  A  declara- 
tion against  baron  and  feme  on  their  joint  covenants  is  bad. 
(  Wadleigh  v.  Glities,  6  N.  Hamp.  Rep.  17.  Park  v.  Hop- 
kins,  2  Bailey,  411.  See  also  Jackson  v.  Caimes,  20  John. 
301;  Jackson  v.  Stevens,  16  Id.  110;  Doe  v.  Howland,  8 
Cowen,  277 :  Osgood  v.  Breed,  12  Mass.  525 ;  Roberts  v. 
Pierson,  2  Wilson,  3.)  3d.  Her  acts,  when  the  conveyance 
was  executed,  and  also  in  April  afterwards,  were  in  the  presence 
of  her  husband  and  under  his  control ;  and  therefore  she  could 
not  be  personally  liable  for  those  acts,  whether  sued  jointly  with 
him,  or  separately  in  case  she  married  him.  ^'  The  husband  is 
liable  for  the  torts  and  frauds  of  the  wife,  committed  during 
coverture.  If  committed  in  his  company,  or  by  his  order,  he 
^lone  is  liable."  (2  Kenfs  Com.  5th  ed.  149.)  They  cannot 
be  joined  for  a  slander  committed  by  both,  nor  for  slander  com- 
mitted against  both.  (1  Chit.  PI.  4th  Amer.  ed.  85.)  The 
husband  is  liable  alone  for  the  penalty  for  his  wife's  selling 
liquors  without  license,  during  his  absence  and  without  his 
consent.  {Hasbrouck  v.  Weaver,  10  John.  267.)  Generally, 
for  crimes  committed  by  her  in  his  presence,  he  alone  is  liable. 
(Commonwealth  v.  Neal  and  wife,  10  Mass.  152.     Commofi^ 
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wealth  v.  Trimmer  and  wife,  1  Id*  475.)  In  regard  to  crimes, 
this  presumption  of  law  may  be  rebutted.  (2  Kenfs  Cam.  Wt 
ed.  149.  See  also  Martin  v.  Commonwealth,  1  Mass.  347,  and 
opinion  of  Sedgwick,  J.  at  p.  391  to  393.) 

III.  The  circuit  judge  erred  in  bis  ruling  under  the  first  sub- 
division of  the  exceptions  to  his  charge.  (1.)  Because  he  re- 
fused to  charge  the  jury  that  there  was  no  sufficient  evidence 
against  Mrs.  Flint  to  make  her  liable.  (2.)  Because  he  ruled 
that  the  wife  might  be  a  party  to  the  fraud,  by  her  concurrence 
subsequent  to  the  fact.  (3.)  Because  he  assumed  that  Flint 
was  the  agent  of  his  wife.  (4.)  Because  he  took  the  ground 
that  the  conveyance  of  the  Oswego  farm  to  Flint's  wife  was 
evidence  of  fraud  against  her.  lY.  The  judge  should  have 
charged  the  jury  that  the  moving  of  the  plaintiff  to  Michigan 
was  not  a  proper  ground  fop  damages.  This  was  a  question 
of  law,  and  should  have  been  decided  by  the  court. 

jB.  Dams  Noxon  ^  H.  R.  Selden,  for  the  plaintiff.  I.  The 
evidence  of  what  Mrs.  Flint  said  after  the  deeds  were  exchanged 
was  properly  received  as  one  circumstance  tending  to  show  her 
knowledge  of,  and  concurrence  in,  the  representations  made  by 
her  husband  before  the  sale.  The  declarations  of  the  parties 
in  relation  to  the  subject  matter  of  the  suit,  whether  made  be- 
fore or  after  the  transaction  on  which  the  suit  is  based  took 
place,  are  always  competent  evidence.  No  objection  to  such 
proof  can  ever  be  made  except  on  the  ground  of  its  immateri- 
ality. And  that  question  cannot  generally  be  decided  until  the 
proof  is  out.  ( TAe  People  v.  Hopson,  1  Denio,  577.)  And 
where  it  is  relied  upon,  as  in  this  case,  as  a  mere  circumstance, 
bearing  more  or  less  remotely  upon  the  question  of  intent  in 
a  previous  transaction,  no  court  would  exclude  it  where  it  might 
have  any  bearing,  however  remote.  {Leaven  v.  Smith,  1  De- 
nio, 573.)  And  if  admitted  where  it  could  have  no  bearing, 
the  party  is  not  prejudiced  by  it,  and  cannot  except.  How  &r 
the  judge  should  go  in  admitting  evidence  of  remote  circum- 
stances, must  always,  in  the  nature  of  things,  be  a  matter  of 
discretion.    II.  The  court  decided  correctly  in  refusing  to  dis- 


184a]  IN  THE  SUPREME  COURT.  505 


Btidfeye  v.  Flint. 


charge  the  defendant,  Sally  Ann  Flint.  (1.)  Because  there 
was,  as  the  court  said,  some  evidence  from  which  the  jury 
might  infer  that  she  was  aware  of  the  fraudulent  representa-- 
tions  which  had  been  made  by  her  husband  before  the  exchange 
was  completed.  The  slightest  possible  amount  of  evidence 
against  her  was  sufScient  to  prevent  her  discharge.  {Bates  v. 
Cimklhig,  10  Wend.  389,  392.)  And  she  had  all  the  fruits  of 
the  fraud.  ( Wheelan  v.  Wheelan,  3  Cowen,  577,  578.)  She 
saw  the  map,  (one  of  the  chief  instruments  of  the  fraud,)  during 
the  trade.  She  said  "  You  will  be  pleased  with  the  farm ;  at 
least  we  were."  She  said  "  we  are  giving  you  $1000  or  50 
acres  of  land  in  the  trade" — ^thus  valuing  the  land  at  $20  per 
acre.  (2.)  Because  she  was  bound  by  his  fraudulent  represen- 
tations on  account  of  their  joint  interest  in  the  land.  (1  PhU. 
Ev.  93,  94,  and  notes  179, 180.  Jackson  v.  Vail,  7  Wend.  126. 
15  Joh7i.  3.  17  Id.  335.  18  Id.  330.  1  PhU.  Ev.  85, 86,  and 
note  160.  7  Wend.  380.  23  Id.  268.  6  £B«,  339.)  And 
by  adopting  the  agreement,  partially  made  by  her  husband, 
she  recognized  his  acts  as  her  agent.  (3.)  Because  no  excep- 
tion hes  to  such  refusal  in  any  case  where  the  party  sought  to 
be  discharged  cannot  be  examined  as  a  witness.  (3  HUl,  106, 
note  (a).)  In  England  such  discharge  can  never  be  claimed 
as  a  matter  of  right.  (1  Holt,  275.)  A  different  rule  has  been 
adopted  in  this  state.  (10  Wend.  392.)  And  the  reason  given 
for  it  is  to  prevent  witnesses  from  being  made  parties,  so  as  to 
exclude  tlieir  testimony.  (15  John.  223.)  "  It  must  often  hap- 
pen, where  one  defendant  is  discharged,  that  the  testimony  pro- 
duced by  the  remaining  defendants  shows  that  he  ought  not  to 
have  been  discharged."  lU.  The  charge  of  the  court  was' cor- 
rect with  respect  to  the  liability  of  Mrs.  Flint  If  she  concurred 
in  the  fraudulent  representations,  there  can  be  no  doubt  of  her 
liability.  "  Every  accessary  to  a  trespass  or  other  tort  is  a  prin- 
cipal, and  may  be  sued  as  such."  {Culver  v.  Avery,  7  Wend. 
380.  Connah  v.  HcUe,  23  Id.  470.)  This  concurrence  was 
designed  to  be  limited  by  the  judge  to  the  time  before  the  ex- 
change was  made.  This  is  obvious  from  what  he  said  on  the 
motion  to  discharge  Mrs.  Flint.  And  if  it  did  not,  it  was  the 
Vol.  III.  64 
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duty  of  the  defendants'  counsel  to  call  the  attention  of  the  court 
to  that  distinction,  if  he  wished  to  avail  himself  of  it  {SmUh 
V.  The  Gas  Light  Co.  I  Ad.  ^  EUis,  636.  28  Com.  Law 
Rep.  140.  Pott  V.  Bevan,  1  Car.  ^  Kirwan,  335.  47  Eng. 
Com.  Law  Rep.  335.)  But  Mra  Flint  was  equally  liable,  if 
she  concurred  in  the  fraudulent  representation,  as  she  held  the 
whole  fruits  of  the  fraud.  {Prince  v.  Clark,  I  B.  ^  C.  186. 
8  Eng.  Com.  Law  Rep.  64.  Wilson  v.  Tumman,  6  Man.  4* 
Or ang. 236.  4&Eng.Com.LawRep.2il.  Comforthv.Fowkey 
6  M.  ^  W.  87.)  She  could  not  retain  the  fruits  knowingly, 
(which  is  implied  in  the  term  concurrence,)  and  repudiate  the 
fraud  by  which  they  were  gained.  She  was  also  equally  liable 
if  her  husband  acted  as  her  agent.  (13  Wend.  618.  23  Id. 
268.  Story  on  Agency,  $  136  to  139.)  This  is  well  setded 
where  there  was  a  prior  employment  as  agent  {Bank  of  U. 
S.  V.  Davis,  2  HM,  461,  462.)  And  the  same  rule  applies 
where  the  agency  arises  from  the  subsequent  adoption  of  the 
act  (6  mU,  337.  Stiyry  on  Agency,  ii  261,  263.)  For  an- 
other reason  the  charge  was  right  The  wife  was  bound  by  her 
husband's  fraudulent  representations  on  account  of  their  joint  in- 
terest ;  she  consenting  to  the  arrangement  made  by  him  on  their 
joint  account,  and  joining  him  in  carrying  it  out  IV.  The  testi- 
mony as  to  the  expenses  of  removal  to  Michigan,  was  properly 
received  ;  and  the  charge  of  the  judge  on  the  subject  of  dam- 
ages was  correct  "  If  the  defendants  knew  that  the  plaintiff's 
removal  to  Michigan  would  follow  the  trade,  they  might  con- 
sider such  expenses,"  &c.  This  was  sufficiently  guarded.  It 
leaves  it  to  the  discretion  of  the  jury  in  the  end.  {Driggs  v. 
Dwight,  17  Wend.  71.  Jeffrey  v.  Bigdow,  13  Id.  518. 
Blanchard  v.  Ely,  21  Id.  342,  349.)  Even  in  an  action  on 
contract,  the  rule  is  laid  down  "where  the  vendee  sustains 
any  other  damage  (besides  the  difference  in  value  of  the  prop- 
erty,) which  is  the  direct  and  immediate  consequence  of  the 
failure  of  the  vendor  to  perform  the  contract  on  his  part,  or 
such  as  may  be  presumed  to  have  been  contemplated  by  the 
parties,  the  vendee  may,  in  a  special  action  on  the  contract, 
recover  such  damages."    {Long  on  Sales,  Boston  ed.  of  1839, 
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pp.  479,  480.    Sedgwick  on  Damages,  94, 95, 96, 664.    Sher- 
wood  V.  Sutton,  6  Mason,  1,-  cited  by  Sedgwick  ai  page  664.) 

By  the  Court,  Gridlet,  J.  The  plaintiff  has  recovered 
against  the  defendants  jointly,  a  verdict  of  $1600,  in  an  action 
on  the  case  for  damages  sustained  upon  an  exchange  of  farms, 
induced  by  certain  fraudulent  grepresentations  made  by  the  de- 
fendants. The  fee  simple  of  the  farm  conveyed  to  the  plaintiff 
was  owned  by  the  defendant  Sally  Ann  Flint.  And  the  fraud- 
ulent representations  are  alleged  in  the  declaration  to  have 
been  made  by  both  defendants  at  the  dwelling  house  of  the 
plaintiff  in  Palermo,  in  the  county  of  Oswego,  on  the  24th  day 
of  November,  1843.  It  is  further  averred  that  by  means  of 
these  false  representations  the  plaintiff  was  induced  to  make 
the  exchange,  which  was  consummated  on  the  4th  day  of  De- 
cember following,  by  the  execution  and  delivery  of  the  proper 
conveyances  to  carry  out  the  contract.  The  farm  conveyed  by 
the  defendants  to  the  plaintiff,  was  situated  in  the  state  of 
Michigan,  and  the  defendants  resided,  at  the  time  of  the  ex- 
change, in  the  county  of  Madison,  and  the  plaintiff  in  Palermo 
aforesaid ;  and  the  parties  were  strangers  to  each  other  previous 
to  the  negotiation.  Evidence  was  given,  on  the  trial,  of  the 
negotiation,  and  of  certain  false  representations  concerning  the 
Michigan  farm,  made  by  the  defendant  Calvin  N.  Flint,  at  the 
plaintiff's  house  at  Palermo,  on  or  about  the  24th  of  November, 
1843 ;  but  it  was  proved  that  Sally  Ann  Flint  was  not  present 
at  the  negotiation,  nor  when  any  of  the  false  representations 
were  made  by  her  husband.  There  was  no  proof  that  she 
made  any  representations  herself  until  April,  1844,'  some  four 
months  after  the  deeds  were  delivered.  It  was  shown  in  the 
course  of  the  trial,  that  while  at  Palermo,  the  defendant  C.  N. 
Flint  made  a  map  of  the  Michigan  farm,  which  he  alleged  to 
be  a  correct  representation  of  it.  This  map,  it  also  appeared, 
was  present  at  the  house  of  Sylvester  Beecher,  the  father  of 
Mrs.  Flint,  on  the  4th  of  December,  when  the  respective  deeds 
to  consummate  the  exchange  were  executed  by  the  parties ; 
and  that  on  that  occasion  Mr.  Beecher  altered  it  so  as  to  make 
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it  a  more  accurate  representatioD  of  the  form.  On  the  trial 
evidence  was  given  showing  this  map  to  be  incorrect,  and  some 
evidence  was  given  tending  to  show  it  a  foir  representation  of 
the  premises.  The  bill  of  exceptions  shows  that  Mrs.  Flint 
was  at  her  fother's  house  on  the  day  it  was  so  altered,  and  at 
the  time  when  the  map  was  altered ;  but  there  was  no  evidence 
that  she  saw  the  map  on  that  day,  or  knew  of  the  alteration, 
or  heard  any  thing  said  concerning  it. 

At  this  stage  of  the  trial,  the  plaintiff  offered  to  show  that  in 
the  month  of  April,  1844,  and  before  the  plaintiff  and  his  fam- 
ily had  left  the  Oswego  farm,  the  defendants  came  to  the  resi- 
dence of  the  plaintiff  in  Palermo,  and  that  then  the  defendant 
Sally  Ann  Flint  made  representations  to  the  plaintiff  similar  to 
those  made  by  her  husbai^d,  before  the  deeds  were  executed. 
This  testimony  wag  objected  to,  but  admitted  by  the  judge. 
And  thereupon  it  was  proved  by  a  son  of  the  plaintiff  that  Mrs. 
Flint  answered  to  questions  put  to  her  by  the  witness,  that  the 
exchange  was  an  even  one ;  that  she  thought  the  plaintiff  had 
made  a  thousand  dollars  by  the  trside.  The  map  was  also  ex- 
hibited on  this  occasion,  and  she  expressed  the  opinion  that  it 
was  drawn  correctly ;  and  said  to  the  plaintiff,  '^  You  will  be 
charmed  with  the  farm ;  at  least  we  were."  To  the  admission 
of  this  evidence  the  defendants'  counsel  excepted. 

I.  Now,  upon  this  state  of  the  case,  we  are  of  the  (q;>inion  that 
in  receiving  this  evidence  the  circuit  judge  erred.  We  see  no 
possible  ground  upon  which  its  admission  can  be  sustained. 
(1.)  It  was  received  under  an  offer  to  show  similar  representa- 
tions to  those  made  by  her  husband  on  the  24th  of  November, 
1843,  and  to  support  the  averment  of  a  joint  fraudulent  repre- 
sentation, relying  on  which,  the  plaintiff  was  induced  to  make 
the  exchange  of  farms.  That  the  plaintiff  could  not  have  been 
induced  to  make  the  exchange  by  representations  made  four 
months  after  the  conveyances  had  been  exchanged,  is  too  plain 
a  proposition  to  be  argued.  It  would  have  been  erroneous  to 
admit  such  representations  made  by  Calvin  N.  Flint  himsell 
(2.)  Nor  do  we  think  that  these  representations  amounted  to 
any  evidence  of  a  previous  authority  to  her  husband  to  make 
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the  representations^  on  the  24th  of  November.  They  were  not 
offered  as  admissions,  nor  were  the  declarations  of  Mrs.  Flint 
proved  by  young  Birdseye,  in  the  form  of  admissions  ;  nor  was 
there  the  slightest  allusion  to  any  representations  previously 
made  by  her  husband.  On  the  contrary,  they  professed  to  be, 
and  they  were  in  truth,  nothing  more  than  a  present  assertion 
of  a  foct  and  the  expression  of  an  opinion  then  entertained  by 
her.  It  is  a  part  of  the  case,  that  the  parties  living  in  different 
counties,  and  being  strangers  to  each  other,  met  for  the  first 
time  on  the  24th  of  November,  the  defendant  Flint  having 
been  induced  to  call  by  seeing  a  sign  on  the  premises  indicating 
that  they  were  for  sale.  Her  remark  as  to  the  accuracy  of  the 
map,  carries  with  it  no  evidence  that  she  had  ever  before  seen 
it,  much  less  that  she  had  been  concerned  in  its  use  by  her  hus- 
band, to  deceive  the  plaintiff.  It  was  shown  to  her  by  young 
Mr.  Birdseye,  or  she  happened  to  see  it  during  the  conversation, 
and  made  the  observation  that  she  thought  it  was  drawn  accu- 
rately. These  declarations  therefore  were  not  legitimate  evi- 
dence^ by  way  of  admissions,  to  prove  that  Mrs.  Flint  had  ever 
made  similar  representations  before  the  exchange  of  farms  ;  or 
that  she  authorized  her  husband  to  make  any ;  or  that  she  had 
any  knowledge  that  he  ever  did  make  any.  We  think,  there- 
fore, that  the  evidence  in  question  was  erroneously  admitted. 

II.  If  we  are  right  in  the  conclusion  to  which  we  have  thus 
arrived,  then  there  is  no  evidence  against  Mrs.  Flint  upon 
which  the  verdict  against  her  can  rest.  It  is  indeed  presumed 
that  she  was  at  the  house  of  her  father  on  the  day  when  the 
deeds  were  executed,  and  when  her  father  made  some  correc- 
tions of  the  map  mentioned  in  the  bill  of  exceptions ;  but  it  is 
not  proved  that  she  saw  the  map,  that  she  heard  what  her  fa- 
ther said  concerning  it,  or  that  she  then  had  any  knowledge 
of  its  existence.  It  cannot  be  maintained  that  this  is  enough 
to  charge  a  party  with  the  consequences  of  a  fraud  like  this, 
were  it  alleged  in  the  declaration,  which  it  is  not.  {See  Ward 
V.  Center,  3  John.  Rep.  271 ;  18  Id.  403 ;  8  Cowen's  Rep.  361.) 

III.  It  is  said  that  Mrs.  Flint  is  responsible  for  the  frauds  of 
her  husband  upon  the  ground  which  makes  a  principal  liable 
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for  the  frauds  of  his  agent ;  and  a  partnership  firm  liable  for 
the  frauds  of  one  of  its  members.  We,  however,  cannot  assent 
to  the  applicability  of  this  principle  to  the  present  case,  for  sev- 
eral reasons.  (1.)  The  defendants  were  not  partners  in  any 
sense  of  the  term.  Mrs.  Flint  was  the  owner  of  the  fee  of  the 
land,  and  her  husband  was  tenant  by  the  curtesy ;  and  that 
relation  gave  him  no  authority  to  contract  in  relation  to  her 
interest  Nor  was  he  her  agent  in  fact,  (irrespective  of  her  in- 
capacity at  law  to  create  an  agent)  Nor  did  he  profess  to  act 
for  her.  On  the  contrary,  he  informed  the  plaintiff  that  if  he 
would  come  out  to  Madison  county, ''  he  guessed  his  wife^  who 
held  the  deed,  would  consent  f  thus  disclaiming  any  right  or 
authority  to  act  for  her,  and  giving  the  plaintiff  to  understand 
that  she  must  consent  and  act  for  herself  The  husband  was 
contracting  to  dispose  of  his  own  interest  in  the  premises  of  his 
wife,  and  (in  the  absence  of  any  evidence  to  the  contrary)  he 
must  be  deemed  to  have  made  the  representations  on  his  own 
behalf,  notwithstanding  the  disposition  of  his  own  interest  in 
the  £Eirm  was  dependent  on  the  election  of  bis  wife  to  dispose 
of  her  interest  also.  There  is  therefore  no  ground  for  say- 
ing that  the  representations  were  made  by  the  husband  as 
agent  of  the  wife,  and  still  less,  that  she  adopted  these  represen- 
tations, after  they  were  made,  and  therefore  became  responsi- 
ble for  them.  (2.)  Mrs.  Flint  could  not  be  liable  for  the  acts 
of  her  husband  upon  the  ground  that  he  was  her  agent,  for  still 
another  reason.  She  could  not  appoint  an  agent.  She  could 
not  contract  herself,  nor  appoint  an  agent  to  contract  for  her  at 
law.  Her  contracts  in  relation  to  her  separate  estate,  could  be 
enforced  in  equity,  but  she  had  no  power  to  contract  so  as  to 
bind  herself  at  law.  Nor  could  she  do  this  by  an  agent  Sup- 
pose she  had,  under  her  hand  and  seal,  appointed  her  husband 
her  agent  to  dispose  of  her  land,  and  he  had  acted  under  the 
power ;  the  contract  would  have  been  void  at  law ;  and  the 
appointment  of  an  agent  to  do  a  void  act  would  have  been  void 
also.  I  speak  now  of  her  contracts  and  those  of  her  agent  as 
they  would  be  regarded  in  a  court  of  law ;  for  we  have  no  con- 
cern here  with  any  rights  that  might  be  enforced  in  a  court  of 


1848.]  IN  THE  SUPREBIE  COURT.  511 


Birdwy*  «.  flint 


equity.  These  principles  are  so  femiliar  that  it  is  unnecessary 
to  cite  cases  to  prove  them.  (3.)  Again ;  it  is  said  that  Mrs. 
Flint  reaped  the  fruits  of  the  fraud  of  her  husband,  and  is  there- 
fore liable.  He  reaped  the  fruits  of  ttl  own  fraud.  His  inter- 
est in  the  farm  may  have  been  even  more  valuable  than  her's. 
She  was  however,  unquestionably,  somewhat  benefited  by  the 
fraud  of  her  husband.  But  we  cannot  believe  she  is  Uable  for 
that  ixzxxA^  jointly  with  him  in  this  action.  If  she  is  liable  on 
thcU  ground,  he  of  course  is  liable  jointly  with  her.  But,  to 
what  amount  ?  Clearly  not  to  the  amount  of  the  entire  differ- 
ence in  the  value  of  the  two  farms.  Suppose  A.  &  B.  are  ten- 
ants in  common  of  a  farm ;  A.  owning  i^^ths,  and  B.  x\^^  of  it; 
and  A.  proposes  to  C.  to  exchange  this  farm  for  one  owned  by 
C,  and  induces  him  to  consent  to  the  exchange  by  fraudulent 
representations,  telling  him,  however,  that  he  has  no  authority 
to  consent  for  B.,  but  he  believes  that  B.  will  consent ;  and  B. 
does  consent ;  and  the  farms  are  exchanged,  without  any  fraud 
on  the  part  of  B.,  or  knowledge  that  A.  had  been  guilty  of  any. 
Now,  in  this  case,  B.  has  to  some  extent,  though  innocent,  been 
benefited  by  the  fraud  of  A.  It  is  difficult  to  conceive,  however, 
that  he  would  be  liable,  in  an  action  on  the  case,  to  C. ;  {AUHn 
V  Morris,  2  Barb.  Ch.  Rep.  144 ;)  and  still  less,  that  he  would 
be  liable  in  a  joint  action  with  A.,  and  to  the  amount  of  the 
entire  difference  in  the  value  of  the  two  parcels  of  land.  The 
case  at  bar  is,  in  principle,  precisely  similar.  If  we  grant  the 
right  of  action  at  all,  as  against  Mrs.  Flint  for  the  fraud  of  her 
husband,  upon  the  ground  that  she  was  benefited  by  it,  then 
the  defendants  are  jointly  liable  for  the  difference  between  the 
value  of  Mrs.  Flint's  estate  in  the  two  farms  respectively.  But 
the  defendant,  Calvin  N.  Flint,  would  be  solely  liable  for  the 
difference  between  the  value  of  his  own  interest  in  the  two 
farms.  It  seems  to  us,  therefore,  quite  clear  that  these  two 
causes  of  action  cannot  be  united  in  one  suit.  By  joining  them, 
Mrs.  Flint  is  made  responsible  for  the  damages  which  are 
chargeable  upon  her  husband  alone,  as  well  as  for  those  charge- 
able against  her. 

There  are  other  very  grave  objections  against  the  right  to 
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sustain  this  action,  which  we  have  not  considered  necessary  to 
examine.  We  see  no  evidence  upon  which  Mrs.  Mint  can  be 
made  liable.  If  the  defendant,  Calvin  N.  Flint,  was  irrespon- 
sible, the  plaintiff's  trcf^  course  was  to  have  filed  his  bill  in 
chancery  to  rescind  the  contract  of  exchange,  as  soon  as  he 
discovered  the  fraud  that  had  been  practised  upon  him. 

New  trial  granted. 


Same  Term.     Before  the  same  Justices, 
Teall  v.  Pelton. 

Trover  win  lie  in  a  state  court,  against  a  postmaster,  for  the  ootiTenaon  of  a  newa- 
paper  belonging  to  the  plaintiff. 

To  justify  such  an  action,  however,  the  oonvernon  should  be  dearly  proved.  The 
withholding  of  the  paper  should  be  shown  to  be  without  color  of  right,  and  tliB 
plaintiff  should  establish  his  own  title  to  it,  by  unquestionable  evidence. 

Rights  and  duties  of  postmasters  in  charging  newspapers  on  which  initials  are  placed, 
with  letter  postage.  And  what  are  to  be  deemed  marks  or  signs  within  the  mean- 
ing of  the  act  of  congress,  subjecting  newspapers,  &e.  to  letter  poatagei 

Error  to  the  Onondaga  Common  Pleas.  Mary  C.  Felton, 
by  her  next  friend  Charles  T.  Hicks,  sued  William  W.  TeaU 
in  an  action  of  trover,  before  a  justice  of  the  peace.  The  plain- 
tiff declared  against  the  defendant  for  converting  one  newspa- 
per, called  the  Michigan  Expositor,  of  the  value  of  six  cents, 
and  also  one  newspaper  wrapper  of  the  value  of  six  cents,  the 
property  of  the  plaintiff.  Plea  the  general  issue.  The  cause 
was  tried  by  a  jury.  The  plaintiff  proved  by  Charles  D.  Bick- 
ford,  a  clerk  in  the  post  office  at  Syracuse,  that  a  paper  called 
the  Michigan  Expositor,  came  to  that  office  from  the  state  of 
Michigan,  directed  to  the  plaintiff.  That  he  put  the  paper  in 
the  box  of  Charles  T.  Hicks ;  who  called  for  the  contents  of 
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hia  box.  That  witness  handed  out  the  paper  and  called  the 
postage  10  or  15  cents.  Hicks  refused  to  take  it,  and  the  wit- 
ness put  it  back  into  the  box.  The  postage  was  marked  on  it 
at  the  Syracuse  post  office.  That  newspapers  usually  come 
without  the  postage  marked  upon  them.  That  the  regular  post- 
age on  a  paper  from  Michigan  to  Syracuse  was  1^  cents.  That 
tlie  defendant  is  and  was  at  the  time,  postmaster  at  Syracuse ; 
that  the  paper  came  in  the  regular  mail ;  that  there  was  an  ini- 
tial upon  the  wrapper  of  the  paper ;  it  was  distinct  from  the  di- 
rection and  no  part  of  it ;  thinks  it  was  on  so  when  the  paper 
came  to  the  office.  That  the  paper  was  detained  by  the  direction 
of  the  defendant  as  postmaster.  That  it  is  the  general  custom  to 
charge  letter  postage  on  newspapers  having  on  them  a  single  ini- 
tial. It  was  under  such  custom  that  letter  postage  was  charged 
on  this  paper.  That  there  was  a  single  letter  on  the  wrapper. 
Witness  marked  it  as  charged,  solely  on  the  ground  that  the 
letter  was  on  it.  It  was  marked  so  because  it  weighed  that 
amount.  If  the  paper  weighed  half  an  ounce  the  postage  would 
be  10  cents  ;  if  over  half  an  ounce  20  cents.  That  the  paper 
would  weigh  at  least  half  an  ounce.  The  defendant  objected 
to  the  production  of  further  evidence  on  the  part  of  the  plain- 
tiff, on  the  ground  that  the  court  had  no  jurisdiction.  This  ob- 
jection was  overruled.  The  plaintiff  tlien  proved  by  another 
witness  a  demand  of  the  paper  at  the  post  office,  by  Hicks ;  that 
the  paper  was  handed  out  by  Raynor,  a  clerk,  who  said  the 
postage  was  15  cents ;  upon  which  Hicks  said :  "  I  tender  you 
the  postage,"  and  extended  his  hand  with  money  in  it,  there 
was  a  quarter  of  a  dollar  and  some  cents ;  that  he  offered  to  pay 
the  ordinary  postage  on  a  newspaper,  the  legal  newspaper  postage 
from  Michigan  to  Syracuse.  The  clerk  refused  to  deliver  it  on 
those  terms,  and  said  Hicks  could  not  have  it  unless  he  paid  that 
amount.  It  was  admitted  by  the  defendant  that  Raynor  was  a 
clerk  in  the  post  office,  and  that  Hicks  had  authority  to  demand 
the  paper  for  the  plaintiff,  and  that  it  was  of  the  value  of  six 
cents.  The  plaintiff  then  rested  his  cause,  and  the  defendant 
moved  for  a  nonsuit ;  which  motion  was  denied.  The  defen- 
VoL.  in.  65 
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dAnt  tbeu  offered  in  evidence  the  annexed  circular  from  the  post 
office  department,  and  also  the  post  office  law  of  1845. 

"  To  Postmasters.    I  am  directed  by  the  postmaster  general 
to  call  your  special  attention  to  the  multiplied  and  increasing 
attempts  to  violat^tbe  law,  and  defraud  the  revenue  by  writing 
on  the  wrapper,  margin  or  other  portion  of  newspapers,  pamph- 
lets and  magazines  sent  by  mail.     The  cheap  postage  system 
has  removed  eveiy  reasonable  excuse  for  violating  or  evading 
the  law.    And  too  much  vigilance  cannot  be  exercised  by  poet- 
masters  to  detect  and  punish  the  offenders,  and  public  senti- 
ment when  well  informed  will  not  fail  to  sustain  you  in  the 
faithful  discharge  of  this  duty,  which  is  as  imperative  upon  you 
as  any  other.    That  frauds  of  this  kind  may  be  detected  and 
traced  to  their  origin,  you  are  particularly  instructed  to  stamp 
or  mark  in  writing  any  transient  (by  which  is  meant  all  not 
regularly  sent  to  subscribers)  newspapers,  pamphlets  or  maga- 
zines, with  the  name  of  the  office  and  the  amount  of  postage. 
The  wrappers  of  all  such  newspapers,  pamphlets  or  magazines, 
when  they  have  reached  their  destination  should  be  carefully 
removed,  and  if  upon  inspection,  found  to  contain  any  manu- 
script or  memorandum  of  any  kind,  either  written  or  stamped, 
Gt  by  marks  or  signs  made  in  any  way,  either  upon  any  news- 
paper, printed  circular,  price  current,  pamphlet  or  magazine, 
or  the  wrapper  in  which  it  is  enclosed,  by  which  information 
shall  be  asked  for  or  communicated,  except  the  name  and  ad- 
diess  of  the  person  to  whom  it  is  directed,  such  newspaper,  print- 
ed circular,  price  current,  pamphlet  or  magazine,  with  the  wrap- 
per in  whitb  it  is  enclosed,  shall  be  charged  with  letter  postage 
by  weight    If  the  person  to  whom  the  newspaper,  printed  circu- 
lar, price  current,  pamphlet  or  magazine  is  directed,  refuses  to 
pay  such  letter  postage  thereon,  the  postmaster  will  immediate- 
ly transmit  the  same  to  the  office  from  whence  it  was  forwarded, 
and  request  the  postmaster  thereof  to  prosecute  the  sender  for 
the  penalty  of  five  dollars,  as  prescribed  by  the  30th  section  of 
the  act  ol  18^.    Suits  may  be  l^rought  either  in  district  courts 
or  belbre  state  magistrates  having  civil  jurisdiction  in  actions  of 
debt,  for  this  amount,  under  the  respective  state  laws.     The 
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name  of  the  sender  written  or  stamped,  either  opon  the  new»> 
paper,  printed  circular,  price  current,  pamphlet  or  magazine,  or 
the  wrapper  in  which  it  is  enclosed,  communicates  such  infor- 
mation as  subjects  it  to  letter  postage,  and  the  consequential 
penalties  if  such  postage  is  not  paid  at  the  place  of  its  desti- 
nation. 

The  diminution  of  the  revenue  of  the  department  under  Che 
cheap  postage  system,  and  the  great  and  increasing  demand  for 
additional  mail  facilities  throughout  our  country,  whose  territory 
now  extends  to  the  Pacific,  renders  it  absolutely  necessary,  not 
only  that  every  cent  of  lawful  revenue  be  collected  and  account* 
ed  for,  but  that  the  utmost  vigilance  should  be  exercised  for  the 
prevention  of  fraud,  and  the  sure  and  speedy  infliction  of  the 
proper  penalty  upon  the  offender.  This  can  only  be  accom- 
plished by  the  strictest  attention  of  postmasters,  who  are  the 
sworn  agents  of  the  department,  and  bound  to  see  the  law* 
fiiithfully  administered. 

Post  Office  Department,  Dec.  4,  1846. 

W.  J.  Brown,  2d  Assistant  Postmaster  General.'' 

The  jury  found  a  verdict  for  the  plaintiff  for  six  cents,  and  the 
justice  rendered  a  judgment  in  favor  of  the  plaintiff  for  ^,96 
damages  and  costs.  The  defendant  carried  the  cause  to  the 
court  of  common  pleas,  by  a  certiorari,  and  that  court  affirmed 
the  judgment  of  the  justice;  whereupon  the  plaintiff  sued  out 
a  writ  of  error  from  this  court  directed  to  the  common  pleas. 

S.  A.  DiUaye,  for  the  plaintiff  in  error. 

Gardner  ^  Burdick^  for  the  defendant  in  error. 

By  the  Court,  Gridley,  J.  We  have  no  doubt  that  this 
action  was  properly  brought  in  a  state  court.  If  a  letter  enclos- 
ing a  thousand  dollars  in  bank  notes  had  been  sent  by  mail  to 
the  post  office  in  Syracuse,  directed  to  the  plaintiff,  and  had 
been  withheld  by  the  postmaster,  unlawfully,  after  a  tender  of 
the  postage  chargeable  on  the  package,  it  is  difficult  to  see  why 
an  action  would  not  lie  against  the  postmaster  in  a  state  court 
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for  a  conversion  of  the  money.  The  injury  is  one  for  which  the 
common  law  gives  redress ;  and  the  party  injured  may  seek  his 
redress  by  the  usual  common  law  remedy,  in  any  appropriate 
common  law  tribunal.  The  case  is  not  one  where  the  remedy 
is  given  by  an  act  of  congress,  and  is  to  be  sought  in  the  courts 
of  the  United  States.  So,  too,  we  are  of  the  opinion,  that  the 
conversion  of  a  newspaper  belonging  to  a  citizen  may  be  the 
foundation  of  an  action  of  trover,  in  the  appropriate  state  tribu- 
nal, notwithstanding  the  party  guilty  of  the  conversion  should 
be  a  postmaster.  To  justify  such  an  action,  however,  the  coq- 
version  should  be  clearly  proved.  The  withholding  of  the  pa- 
per should  be  shown  to  be  without  color  of  right,  and  the 
plaintifT  should  establish  his  own  title  to  it  by  unquestionable 
evidence. 

This  view  of  the  case  brings  us  to  the  consideration  of  the 
question,  whether  there  is  any  error  apparent  on  the  record, 
for  which  we  should  be  warranted  in  reversing  the  judgment  in 
this  cause.  This  will  depend  on  the  facts  proved  upon  the  trial 
of  the  cause ;  or  rather  upon  what  we  are  to  adjudge  to  be  the 
facts  of  the  case  as  settled  by  the  verdict  of  the  jury. 

By  the  act  of  ISA5,  {Acts  of  2d  Session  of  28th  Congress^ 
page  24,  section  1,)  the  defendant  was  bound  to  charge  with 
letter  postage,  not  only  letters  in  manuscript,  but  also  '^  a  paper 
of  any  kind  by  or  upon  which  information  shall  be  asked  for 
or  convmunicated  in  writings  or  by  marks  and  signs,  ^c."  Now 
it  is  quite  clear  that  an  initial  may  be  so  placed  upon  a  paper 
as  to  convey  information,  and  precisely  such  information  as  was 
intended  to  be  prohibited  by  the  act.  For  instance ;  a  person 
whose  initial  is  known  to  his  correspondent,  and  who  may  be 
travelling  to  a  certain  place  in  Michigan,  may  thus  communi- 
cate,  to  a  distant  friend,  the  fact  of  his  arrival.  So  a  distant 
correspondent  may,  by  a  paper,  which  in  itself  contains  nothing 
of  importance,  on  which  is  inscribed  his  initial,  communicate 
the  fact  of  his  friendly  remembrance  and  recognition,  and  of 
his  own  good  health.  There  are  cases,  therefore,  in  which  a 
postmaster  may  only  be  doing  his  duty  under  the  act,  in  charg- 
ing such  a  paper  with  letter  postage.     And  chapter  58,  section 
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426,  of  the  regutatioDs  for  the  govemment  of  the  post  office  de- 
partment, shows  that  it  is  immaterial  whether  the  writing  or 
sign  or  mark  is  on  the  paper  or  on  the  wrapper.  We  have  no 
douht  that  the  above  is  a  sound  though  a  severe  interpretation 
of  the  act,  when  we  consider  the  object  for  which  it  was  passed, 
and  the  change  in  the  phraseology  from  that  employed  in  the 
act  of  1825.  But  it  is  equally  clear  that  an  alphabetical  char- 
acter (which  would  be  an  initial  of  some  word  or  name)  may 
often  be  found  inscribed  on  the  wrapper  of  a  newspaper,  made 
carelessly,  and  with  no  definite  intent,  or  which  may  have  been 
upon  the  paper  used  as  a  wrapper  before  it  was  employed  for  that 
purpose.  In  such  a  case,  the  initial  would  be  no  evidence  at  all 
that  it  was  a  mark  or  sign  by  which  information  was  asked  or 
communicated.  Now  we  have  no  evidence  in  this  return  of  the 
justice,  that  this  single  letter  was  a  capital  letter,  whether  it  ap- 
peared to  be  written  by  the  same  hand,  or  with  the  same  ink 
and  pen  with  the  address  on  the  wrapper  or  not,  nor  as  to  what 
position  it  occupied  on  the  wrapper.  Nor  have  we  any  evidence 
whatever  to  show,  by  circumstances  or  otherwise,  whether  it  was 
probably  written  by  the  person  who  sent  the  paper,  to  commu- 
nicate information,  or  not.  For  aught  we  know,  it  was  written 
with  a  different  ink,  and  pen,  and  hand,  and  was  placed  m  such 
a  position  upon  the  wrapper  as  to  indicate  th&t  it  was  there  by 
accident,  and  not  by  intent.  It  is  true  that  the  evidence  does 
not  show  that  it  was  so,  nor  does  it  show  the  contrary  ;  and  that 
is  precisely  the  case  where  the  law  declares  that  every  intend- 
ment and  presumption  is  to  be  made  in  favor  of,  and  to  uphold 
the  verdict  of  a  jury.  If  the  facts  were  such  as  to  indicate  an 
intentional  making  of  the  letter  by  the  same  hand  that  wrote  the 
address,  that  should  have  appeared  on  the  return  of  the  Justice. 
{See  18  Wend,  141 ;  3  John.  435, 439 ;  2  Id.  378.)  The  jury  saw 
the  witnesses,  and  may  have  had  opportunities  to  arrive  at  the 
truth  which  we  have  not.  Hence  the  difficulty  of  setting  aside 
the  verdict  when  there  is  room  for  controversy  about  the  facts. 

We  must  hold,  therefore,  inasmuch  as  it  may  have  been  an 
accidental  mark,  that  the  jury  have  found  that  it  was  so.  This 
we  feel  bound  to  adjudge,  while  we  can  readily  imagine  that 
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by  means  of  a  careless  mode  of  trying  the  cause,  or  of  an  im- 
perfect return,  injustice  may  have  been  done  to  the  defendant 
below. 
Judgment  of  common  pleas  affirmed. 


Same  Term.    Before  the  sottne  Justices. 
Marsh  vs.  White  &  Cook. 

The  abtolnte  owner  of  property,  or  an  officer  who  has  levied  on  it  and  is  therefim 
a  apeeial  owner,  may  maintain  an  action  of  treepaw  or  trover,  for  an  anlawful  ior 
termeddling  with  such  property  by  a  stranger.  And  it  is  no  ^ef^nce,  in  the  latter 
case,  that  there  may  be  property  enough  remaining  to  satisfy  the  execution.  Per 
Gridley,  J. 

Otherwise,  however,  when  the  suit  is  brought,  not  for  a  direct  injmy  to  the  property 
itself,  but  to  recover  the  consequential  damages  sustained  by  a  judgment  and 
execution  creditor  occasioned  by  the  removal  of  property  upon  which  be  had 
acquired  a  lien  by  the  levy  of  his  execution. 

Thus,  where  a  judgment  creditor  sues  an  indiYidual  to  whom  the  judgment  debtor 
has  transferred  a  part  of  the  property  levied  upon  by  virtue  of  an  execution,  sab? 
sequent  to  the  levy,  for  removing  it,  he  must  prove  that  he  necessarily  suffered 
damage  by  the  net  complained  of:  in  other  words,  that  there  was  not  prc^ity 
enough  Ufi  to  satisfy  his  execution. 

The  plaintiff  in  an  execution  cannot  sue  a  stranger  for  removing  property  levied  on, 
where  it  appears  that  ther^  was  enough  property  left  to  satisfy  the  execatioo,  aod 
that  the  plaintiff  has  either  released  sqch  residue,  or  lost  his  lien  upon  it  by  his 
own  negligence. 

Nor  can  a  constable  maintain  an  action  against  a  stranger  for  taking  away  property 
levied  on  by  him,  after  he  has  made  a  return  upon  the  execution  by  which  he,  by 
order  of  the  plaintiff,  has  fonnally  released  the  levy.    Per  Gridlet,  J. 

This  was  a  special  action  on  the  case,  tried  at  the  Onondaga 
circuit  in  April,  1846,  before  Whiting,  C.  Judge.  The  decla- 
ration set  forth  the  recovery  of  a  judgment  by  the  plaintiff  in 
this  suit  against  one  Cyrus  Cowles  before  a  justice  of  the  peace, 
on  the  17th  of  April,  1843,  for  the  sum  of  $54,67,  the  issuing 
of  an  execution  thereon,  and  a  levy  by  the  constable  upon 
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certain  articles  of  personal  property  belonging  to  Cowles,  and 
the  endorsing  of  such  levy  upon  the  execution.  The  declara- 
tion then  alleged  that  after  such  levy  was  made,  and  while  the 
property  remained  bound  thereby,  the  defendants  rescued  the 
said  property  out  of  the  custody  of  the  constable,  and  took  and 
cairied  the  same  away  and  disposed  thereof  to  their  own  use  ; 
by  which  the  plaintiff  was  defeated,  delayed  and  hindered  in 
collecting  the  moneys  due  him  upon  the  judgment  and  execu- 
tion ;  and  that  such  judgment  still  remained  in  full  force  and 
effect,  not  paid,  satisfied,  reversed  or  discharged.  The  defen- 
dants pleaded  the  general  issue,  and  gave  notice  that  they 
would  give  in  evidence  and  insist  upon  for  their  defence,  that 
if  they  took  the  property  mentioned  in  the  plaintiff's  declara- 
tion, they  took  and  disposed  of  the  same  by  virtue  of  an  assign- 
ment duly  executed  by  the  said  Cyrus  Cowles,  of  which  a  copy 
was  set  out,  at  length,  in  the  notice.  That  such  proi>erty  was 
taken  and  disposed  of  by  the  defendants  as  assignees  of  Cowles, 
as  directed  and  empowered  by  the  assignment,  and  the  avails 
thereof  were  applied  towards  the  payment  of  the  debts  of  the 
assignor  in  the  assignment  mentioned,  in  the  manner  therein 
directed.  And  that  after  the  plaintiff  had  obtained  his  judg- 
ment against  Cowles,  and  after  the  issuing  and  levy  of  the  ex- 
ecution, the  property  was  voluntarily  released  from  the  levy  by 
the  order  and  direction  of  the  plaintiff.  On  the  trial  Josiah  B. 
Butler  was  sworn  as  a  witness  for  the  plaintiff,  and  testified 
that  in  1843  he  was  a  constable  of  the  town  of  Pompey,  and  as 
such  received  an  execution  in  favor  of  Daniel  Marsh  (the  plain- 
tiff in  this  suit)  against  Cyrus  Cowles,  and  on  the  21st  of  April 
levied  upon  twenty-three  sheep,  one  span  of  horses,  one  two- 
horse  lumber  wagon,  and  other  property  belonging  to  Cowles, 
and  endorsed  such  levy  on  the  back  of  the  execution.  That 
Marsh  would  not  indemnify  t^,  and  by  his  order  he  did  not 
remove  the  property.  That  he  did  not  sell  the  property ;  that 
Marsh  told  him  that  he  must  give  up  the  sale  of  the  property, 
and  that  he  need  not  trouble  himself  any  more  about  it,  but  to 
t«turn  the  execution.  That  accordingly  on  the  10th  of  July, 
1843)  he  endorsed  on  the  execution,  below  his  former  endorse- 
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ment  of  the  levy,  a  return  io  these  words :  "  The  above  levy 
released  by  plff.'s  order.  No  other  property  to  be  found."  This 
witness  further  stated  that  the  amount  due  on  the  execution  on 
the  10th  of  July,  including  his  fees,  was  $57,76.  That  when 
the  property  was  levied  on,  it  was  all  oa  the  farm  occupied  by 
Cowles.  It  appeared  in  evidence  that  the  property  levied  on 
was  more  than  enough  to  satisfy  the  plaintiff's  execution  ;  that 
a  portion  of  such  property  was  taken  by  the  defendants  and 
sold  by  them  on  the  10th  of  May,  1843,  and  the  proceeds  ap- 
plied by  them  to  the  payment  of  other  creditors  of  Cowles,  but 
that  there  still  remained  sufficient  property  bound  by  the  levy 
upon  the  plaintiff's  execution  to  satisfy  such  execution.  The 
defendants  proved  the  execution  of  a  general  assignment  to 
them  by  Cowles,  of  all  his  property,  in  trust  for  the  payment  of 
his  debts,  bearing  date  on  the  23d  of  March,  1843.  This 
assignment  the  plaintiff  insisted  was  fraudulent  and  void,  for 
several  reasons  not  necessary  to  be  mentioned ;  inasmuch  as 
the  court,  without  discussing  the  question,  seems  to  have  taken 
that  fact  for  granted.  The  circuit  judge  charged  the  jury  that 
in  his  opinion  the  assignment  was  void,  on  the  ground  that  it 
gave  the  assignees  the  power  of  leasing  the  real  estate ;  but 
that  under  the  issue  if  the  plaintiff  did  not  prove  that  he  had 
lost  his  debt  by  the  interference  of  the  defendants  he  did  not 
make  out  his  cause  of  action.  That  the  question  was  whether 
the  plaintiff  was  defeated  in  the  collection  of  his  debt,  by  such 
interference.  That  the  property  levied  on  was  not  exempt  from 
execution  under  the  exemption  law  of  1842,  the  debt  of  the 
plaintiff  on  which  the  judgment  was  recovered  having  been 
contracted  previous  to  the  passing  of  that  act.  That  taking 
away  a  part  of  the  property  did  not  create  a  liability,  under  the 
circumstances,  when  there  was  enough  besides  to  satisfy  the 
debt.  That  if  the  plaintiff  had  sufficient  property  levied  upon, 
not  taken  by  the  defendants,  which  he  might  have  sold,  had  he 
not  released  it,  it  was  a  satisfaction  of  the  execution.  But 
whether  there  was  sufficient  property  or  not,  and  whether  any 
of  it  was  released,  and  whether  the  defendants'  interference 
prevented  the  plaintiff  from  collecting  his  debt,  was  for  the  jury 
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to  say.  The  plaintifT's  couasel  excepted  to  this  charge.  The 
jury  rendered  a  verdict  for  the  defendants ;  and  upon  a  case  the 
plaintiff  now  moved  for  a  new  trial. 

B.  Davis  Noxon  4*  V.  Birdseye^  for  the  plaintiff. 

iK  L,  Edwards,  for  the  defendants. 

By  the  Court,  Gridlet,  J.  I.  If  this  action  can  be  sus- 
tained by  the  plaintiff,  it  is  manifest  that  it  is  not  on  the  ground 
that  he  is  the  owner  of  the  property,  and  for  the  recovery  of 
damages  for  a  direct  invasion  of  such  property.  The  absolute 
owner  of  property,  or  an  ofScer  who  has  levied  on  it,  and  is 
therefore  a  special  owner,  may  maintain  an  action  of  trespass 
or  trover  for  an  unlawful  intermeddling  with  such  property  by  a 
stranger ;  and  it  is  no  defence  in  the  latter  case  that  there  may 
be  property  enough  remaining  to  satisfy  the  execution.  Not 
so,  however,  in  a  case  like  this,  when  the  suit  is  brought,  not 
for  a  direct  injury  to  the  property  itself,  but  to  recover  the  conr 
sequential  damages  sustained  by  a  judgment  and  execution 
creditor,  occasioned  by  the  removal  of  property  upon  which  he 
had  acquired  a  lien  by  the  levy  of  his  execution.  For  example, 
if  a  sheriff  levy  upon  property  to  the  value  of  $300,  to  satisfy 
an  execution  of  $100,  and  a  stranger  should  seize  and  convert 
a  part  of  it  worth  $50,  it  cannot  be  doubted  that  the  officer 
might  recover  the  value  of  the  property  thus  wrongfully  taken, 
in  trespass  or  trover.  But  if  the  plaintiff  in  the  execution 
should  sue  an  individual  to  whom  the  general  owner,  (the  de- 
fendant in  the  execution,)  had  transferred  a  part  of  the  property 
subsequent  to  the  levy,  for  removing  it,  he  must  prove  that  he 
necessarily  suffered  damage  by  the  act  complained  of.  That 
is,  that  there  was  not  property  enough  left  to  satisfy  his  execu- 
tion. Thus  in  the  case  of  Lane  and  wife  v.  Hitchcock,  (14 
John.  213,)  it  was  held  that  a  mortgagee  could  not  recover 
against  one  who  had  diminished  the  lien  of  his  mortgage  by 
removing  a  building  from  the  premises  bound  by  the  mortgage, 
unless  he  could  show  thA  he  suffered  damages  as  a  necessary 
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consequence  of  the  act.  And  he  was  required  to  show,  not 
only  that  the  removal  of  the  building  left  the  premises  a  scanty 
security,  but  that  the  mortgagor,  who  was  personally  bound, 
was  insolvent.  In  the  course  of  this  opinion  the  court  remark 
upon  the  case  of  YcUes  v.  Joyce^  (11  John.  140,)  and  say  that 
in  that  case  the  injury  was  shown  to  have  been  the  occasion 
of  inevitable  damage  to  the  plaintiff,  and  thus  distinguish  it 
from  the  one  then  under  consideration. 

Now,  if  we  apply  this  principle  to  the  case  at  bar,  we  shall 
see  that  after  the  defendants  had  converted  a  part  of  the  prop- 
erty bound  by  the  levy,  to  the  payment  of  other  creditors  of 
Cowles,  there  remained  an  abundant  fund,  subject  to  the  exe- 
cution, and  bound  by  the  levy,  to  satisfy  the  execution.  We 
must  assume  this  to  be  so ;  for  the  jury  have  so  found  the  fact 
to  be.  And  notwithstanding  the  assignment  was  fraudulent, 
nevertheless  it  operated  as  a  power  of  attorney  from  the  assignor 
to  apply  the  property  in  the  payment  of  his  debts.  Now,  con- 
ceding the  sale  of  this  property  by  the  defendants  on  the  10th 
of  May,  1843,  to  have  been  a  conversion  of  it,  and  that  the 
plaintiff  had  a  superior  lien  upon  it,  still,  if  there  were  enough 
left  to  satisfy  the  plaintiff's  execution,  and  the  plaintiff  has 
either  released  the  residue,  or  lost  his  lien  by  his  own  want  of 
due  care,  then  this  action  for  consequential  damages  cannot  be 
maintained.  Now,  independent  of  any  release  of  this  property, 
it  is  clear  that  this  plaintiff  has  lost  his  lien  on  the  residue  by 
his  own  gross  negligence.  Had  it  not  been  for  his  express  di- 
rections, the  constable  would  either  have  taken  the  property  into 
his  possession,  or  would  have  himself  been  liable  for  not  doing 
so.     We  think,  for  these  reasons,  that  the  verdict  was  right 

II.  Again  ;  Although  when  a  right  of  action  has  accrued,  a 
release  obtained  by  fraud,  and  without  consideration,  is  void; 
yet  we  do  not  think  that  the  constable  could  maintain  an  ac- 
tion founded  on  a  right  acquired  by  the  levy,  after  a  return  of 
the  execution  by  which  he,  by  order  of  the  plaintiff,  formally 
released  the  levy.  This  was  an  official  acty  and  must  be  held 
to  have  subverted  all  his  rights  acquired  by  the  levy,  thus  ex- 
plicitly and  absolutely  abandoned*^  If  this  be  so,  it  seems  to 
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U8  that  the  rights  of  the  plaintiff,  which  grew  out  of  the  levy, 
are  lost,  especially  when  that  levy  is  ofScially  revoked  and 
abandoned  by  his  own  positive  directions. 

III.  It  has  been  held  by  the  court  in  1  Denio,  336,  that  in  a 
case  like  the  present,  no  action  could  be  maintained  by  the 
plaintiff  in  the  execution.  We  were  asked  to  review  this  de- 
cision, and  some  authorities  were  given  to  us  to  show  that  the 
court  in  that  case  had  overlooked  a  class  of  authorities  which 
would  have  led  them  to  a  different  conclusion.  Believing  that 
the  verdict  is  right,  upon  the  grounds  already  stated,  and  that 
no  injustice  has  been  done  by  any  error  of  the  court  or  jury,  we 
have  not  examined  the  cases  referred  to,  so  as  to  be  willing  to 
overrule  the  decision  in  question. 

New  trial  denied. 


Same  Term.    Before  the  same  Justices. 
Wright  t;*.  Boyd. 

In  an  action  upon  a  bill  of  ezebange,  against  the  acceptor,  a  special  endonement 
thereon  directing  payment  to  be  made  to  a  person  other  than  (he  plaintiflT,  if  shown 
to  have  been  made  merely  for  the  purpose  of  collection,  may  be  stricken  out  upon 
the  trial. 

In  a  suit  of  that  nature,  a  copy  of  the  bill,  annexed  to  the  declaration,  is  to  be  re- 
garded as  a  bill  of  particulars,  and  nothing  more.  And  the  omission  of  an  endorse- 
ment upon  the  bill,  in  such  copy,  will  not  preclude  the  plaintiff  from  giving  evi- 
dence thereof. 

Where  bills  of  exchange  are  drawn  in  favor  of  the  cashier  of  a  bank  and  are  dis- 
counted by  the  bank,  they  are  in  law  drawn  in  favor  of  the  bank ;  and  it  may  sue 
thereon,  in  its  own  name. 

Where  bills  of  exchange  are  transferred  by  one  bank  to  another,  upon  an  under- 
standing that,  if  collected,  the  proceeds  shall  be  credited  to  the  assignor,  but  not 
otherwise,  this  amounts  to  an  assignment  of  the  bills,  with  a  guaranty  of  collection ; 
and  the  assignee  has  such  an  interest  in  the  bills  that  it  may  maintain  an  action 
thereon,  in  its  own  name. 
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Assumpsit,  tried  at  the  Oswego  circuit  in  September,  1847, 
before  Justice  Pratt.  The  action  was  brought  upon  two  drafts 
drawn  by  Bentley,  Evans  &,  Sumner,  upon  the  defendant  at 
sixty  days,  for  $1200  each,  payable  to  J.  H.  Lathrop,  cashier, 
or  order,  dated  September  6th,  and  24th,  1846,  and  accepted  by 
the  defendant.  The  plaintiff,  in  his  declaration,  described  him- 
self as  "  President  of  Luther  Wright's  Bank,  an  association  of 
persons  formed  for  the  purpose  of  banking,  under  the  provisions 
of  the  act  of  the  legislature  of  the  state  of  New- York,  entitled 
'  An  act  to  authorize  the  business  of  banking,'  and  who  prose- 
cutes on  behalf  of  said  association,  pursuant  to  the  provisions 
of  said  act."  The  defendant  pleaded  the  general  issue.  Cop- 
ies of  the  drafts  were  annexed  to  the  declaration,  with  the  usual 
notice  that  they  were  copies  of  the  drafts  or  bills  of  exchange 
upon  which  the  action  was  brought.  These  copies,  however, 
contained  no  endorsement  by  Lathrop.  On  the  trial  the  drafts 
were  produced  and  the  signatures  of  the  drawers  and  of  the  ac- 
ceptor, proved.  Each  draft  when  produced  had  a  special  en- 
dorsement upon  it  in  these  words :  '^  Pay  J.  B.  Plumb,  Esq. 
cashier,  or  order.  S.  H.  Lathrop,  cashier."  The  signature  of 
Lathrop  to  the  endorsement  was  proved.  It  was  also  shown 
that  he  was  cashier  of  Luther  Wright's  Bank  at  the  time  the 
drafts  were  endorsed.  After  proving  the  amount  due  upon  the 
drafts  the  plaintiff  rested.  The  defendant's  counsel  then  moved 
for  a  nonsuit,  on  the  grqunds,  (1.)  That  the  drafts  were  paya- 
ble to  order  and  specially  endorsed,  and  that  the  plaintiff  was 
not  the  payee  or  endorsee  thereof,  and  showed  no  title  to  sue 
therefor.  (2.)  That  the  drafts  produced  varied  from  the  copies 
annexed  to  the  declaration,  in  a  material  point,  and  therefore 
could  not  be  given  in  evidence  under  the  money  counts.  The 
plaintiff's  counsel  then  offered  to  show  the  title  or  ownership  of 
Luther  Wright's  Bank  in  the  drafts.  The  defendant's  counsel 
objected  to  the  admissibility  of  this  evidence,  because,  if  proved, 
it  would  not  give  the  plaintiff  a  right  to  sue  the  acceptor  in  its 
own  name,  or  that  of  its  president,  while  the  bank  was  neither 
payee  nor  endorsee  thereof.  But  the  circuit  judge  decided  that 
the  evidence  was  admissible,  and  Lathrop,  the  cashier,  was 
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•worn,  as  to  his  interest  in  the  suit.  He  testified  that  h<S  was 
a  stockholder  in  Luther  Wright's  Bank,  but  was  not  such  at 
the  time  the  drafts  were  discounted ;  that  he  had  no  interest 
in  the  drafts,  nor  in  the  suit ;  that  Luther  Wright's  Bank  was 
established  under  the  general  banking  law,  and  was  conducted 
by  Luther  Wright,  and  that  these  drafts  were  discounted  in 
said  bank ;  that  after  the  drafts  were  discounted  a  new  associ* 
ation  was  ft>rmed,  without  changing  the  name  of  the  bank ; 
that  the  witness  became  interested  in  the  new  association ;  that 
the  drafts  were  retained  in  the  bank,  and  had  belonged  to  the 
bank  ever  since  they  were  discounted  ;  that  if  they  were  col- 
lected their  avails  would  be  passed  to  the  credit  of  the  old  bank ; 
if  not  paid  the  new  association  would  lose  nothing ;  that  the 
witness  enclosed  the  drafts  to  Plumb,  at  Albany,  for  collection. 
The  defendant's  counsel  objected  to  the  competency  of  this 
witness,  on  the  ground  that  he  was  a  stockholder  in  Luther 
Wright's  Bank,  the  plaintiff,  and  was  therefore  a  party  to  this 
suit.  But  the  judge  decided  that  Lathrop  was  a  competent 
witness,  and  admitted  him  to  testify  for  the  plaintiff.  On  his 
examination  in  chief  Lathrop  testified  that  the  drafts  were  dis- 
counted by  Luther  Wright's  Bank,  and  were  stUl  owned  by 
that  bank ;  that  they  were  passed  over  to  the  new  association 
with  the  other  efiects  of  the  old  bank,  to  be  credited  to  the  old 
bank  if  collected,  but  not  otherwise.  At  the  request  of  the 
plaintifi^s  counsel  Lathrop  then  erased,  with  a  pen,  the  special 
endorsement  on  each  of  the  drafts ;  leaving  no  other  endorse- 
ment upon  the  back  thereof  than  his  own  name.  The  plain- 
tiff having  rested,  the  counsel  for  the  defendant  again  moved 
for  a  nonsuit,  on  the  following  grounds :  L  That  the  plaintiff 
showed  no  title  to  the  bills  in  the  banking  association ;  the  only 
title  shown  being  in  Luther  Wright,  an  individual  banker,  who 
could  not  sue  in  the  name  of  Luther  Wright  president  of  Luther 
Wright's  Bank.  2.  That  the  plaintiff  had  no  right  to  strike 
out  the  special  endorsement  in  order  to  show  title  in  the  associ* 
ation.  3.  That  if  he  could  do  so  before,  he  could  not  after 
proving  the  endorsement,  and  introducing  the  drafts  in  evidence, 
with  the  endorsements  remaining  thereon.    4.  That  without 
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the  endorsements  the  plaintiff  was  not  the  payee ;  aod  that 
with  them  he  was  not  the  endorsee  of  the  drafts,  and  therefore 
could  not  sue  the  acceptor.  5.  That  the  copies  of  the  drafts 
annexed  to  the  declaration  showed  no  endorsement,  and  there 
was  a  variance  between  the  declaration  and  proof.  But  the 
judge  denied  the  motion,  and  decided  that  the  drafts  were 
admissible  as  evidence,  and  that  the  plaintiff  was  entitled  to 
recover  thereoo,  and  he  so  charged  the  jury ;  the  defendants 
producing  no  witnesses.  The  jury  found  a  verdict  for  the 
plaintiff,  for  the  amount  of  the  drafts,  and  interest ;  and  the 
defendant,  upon  a  bill  of  exceptions,  moved  for  a  new  trial. 

/.  L.  Lawrence,  for  the  defendant.    The  judge  erred  in  ad- 
mitting Lathrop  to  testify.    He  was  a  stockholder  in  Luther 
Wright's  Bank.    Lathrop  was  liable  for  costs.    Luther  Wright, 
President,  is  a  corporate  name  of  the  association ;  therefore  the 
association  collectively  is  plaintiff,  and  not  Luther  Wright 
(24  Wend.  347.    1  HUl,  676.    16  John,  309.)    The  judge  also 
erred  in  refusing  to  nonsuit  the  plaintiff.    The  plaintiff  is  not 
the  owner  of  the  drafts.    Lathrop's  testimony  shows  they  be- 
long to  Luther  Wilgbt,    an  individual  banker.     He  cannot 
recover  in  this  suit,  which  is  brought  by  him  as  president  of  an 
association.    (24  Wend.  347.)    Whoever  may  be  shown  by 
parol  testimony  to  be  the  real  owners — negotiable  paper  must 
be  sued  in  the  name  of  the  payee  or  endorsee ;  unless  it  is  pay- 
able to  bearer  or  endorsee  in  blank.    (6  Hill,  287.)    Lathrop 
had  no  right  to  strike  out  the  special  endorsement  to  Plumb  or 
order,  so  as  to  make  it  his  own  endoi'sement  in  blank  and  there- 
by enable  the  plaintiff  to  recover  as  endorsee  or  bearer  in  this 
suit.    It  could  not  be  done,  at  any  rate,  after  suit  brought,  and 
relate  back  to  a  time  anterior  thereto.    At  the  time  the  suit 
was  brought,  the  drafts  were  specially  endorsed  to  Plumb  or 
order.     Plumb  therefore  was  the  endorsee  at  the  time  the  suit 
was  commenced,  and  could  alone  bring  the  suit.    The  face  of 
the  paper  must  govern  the  question  as  to  negotiable  paper,  and 
not  the  ownership.    (2  JEfiZZ,  457.)    No  other  drafts  are  admis- 
sible on  the  trial  than  those,  copies  of  which  are  annexed  to 
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the  declaration.  There  is  a  variance  between  the  declaration 
and  the  proof.  The  drafts  introduced  bore  an  endorsement 
which  was  not  given  with  the  copies  served.  The  endorsement 
is  a  material  portion  of  the  bill.  For  the  same  reason  the  drafts 
produced  were  inadmissible  under  the  money  counts ;  true  copies 
not  having  been  served  with  the  declaration.  {Lawn  of  1832, 
ek.  276,  83.) 

O.  F.  Camstockf  for  the  plaintiff.  The  suit  being  against 
the  acceptor  alone,  the  case  does  not  fall  within  the  act  of 
1832,  regulating  suits  on  notes,  &c. ;  and  therefore  it  was  not  ne- 
cessary to  annex  to  the  declaration,  or  serve,  a  copy  of  the  draft, 
endorsement,  &c.  As  a  mere  bill  of  particulars  the  copy  of  the 
draft  as  furnished  was  sufficient.  The  objection  to  the  witness 
Lathrop  was  placed  specifically  on  the  ground  that  being  a 
stockholder  in  the  plaintiff's  bank,  he  was  a  party  to  the  suit. 
The  objection  on  this  ground  was  not  well  taken,  and  no  other 
ground  can  now  be  taken.  (1  HUl^  609.  19  Wend.  361, 364. 
17  Id.  142, 143.)  On  the  trial  of  the  cause  the  plaintiff's  coun- 
sel had  a  right  to  strike  out  the  special  endorsement  of  S.  H. 
Lathrop,  so  as  to  leave  it  an  endorsement  in  blank.  This  be- 
ing so,  it  obviates  the  2d,  3d  and  4th  objections  made  on  the 
trial.  (2  ££//,  140.  18  John.  52.  15  Id.  247.  18  Id.  230.) 
The  draft  being  endorsed  in  blank,  it  can  be  sued  in  the  name 
of  any  person  whatever.  Moreover  the  title  was  shown  to  be 
in  the  plaintiff. 

By  the  Court,  Gbidley,  J.  I.  It  is  not  a  question  before 
us  whether  the  witness  Lathrop  was  incompetent  on  the  ground 
of  interest  The  objection  was  ''  that  he  was  a  stockholder,  in 
Luther  Wright's  Bank,  the  plaintiff  in  the  suit,  and  therefore 
a  party J^  It  is  clear  that  he  was  not  a  party.  Had  the  objec- 
tion been  upon  the  ground  of  interest,  that  interest  might  have 
been  removed  by  an  assignment  of  his  stock,  or  by  an  indem- 
nity as  to  costs.    (17  Wend.  142.    19  Id.  364.    1  HtU,  609.) 

II.  There  was  no  error  in  allowing  the  special  endorsement 
(which  was  shown  to  have  been  made  for  the  mere  purpose  of 
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collection)  to  be  stricken  out  upon  Che  trial.  That  right  has 
been  sanctioned  too  long  to  be  now  drawn  in  question.  (2  fiiS, 
140.    18  John.  Rep.  62,  230.    15  Id.  2i7.    1  JDento,  60B.) 

IIL  Regarding  the  copies  of  the  drafts  appended  to  the  decla- 
ration as  a  mere  bUl  of  particulars,  vre  do  not  see  how  the 
defendant  could  have  been  misled  by  the  omission  of  the  en- 
dorsements upon  them.  Though  a  stricter  rule  may  be  applied 
to  cases  where  a  copy  is  required  to  accompany  the  declaration, 
under  the  act  of  1832,  yet,  this  suit  being  against  the  acceptor 
alone,  does  not  fall  within  that  class  of  cases.  The  copies  of 
the  drafts  in  this  case  were  bills  of  particulars,  therefore,  and 
nothing  more. 

lY.  The  most  important  question  arising  upon  this  bill  of 
exceptions,  is  whether  the  suit  can  be  maintained  in  the  name 
of  the  plaintiff.    The  drafts  being  drawn  in  favor  of  Lathrop 
as  cashier,  were  in  law  drawn  in  favor  of  the  bank.    {See  1 
Denio,  608.)    They  were  the  property  of  the  old  bank  when 
the  new  association  was  formed ;  and  were  transferred  to  it,  as 
we  presume,  as  a  part  of  Luther  Wright's  share  of  the  capital 
of  the  new  bank.    It  is  true  that,  if  not  collected,  the  new  asso- 
ciation was  not  to  bear  the  loss.    That,  however,  is  not  incon- 
sistent with  the  idea  that  the  legal  interest  in  the  paper  was  in 
the  new  bank.    The  transfer  to  the  new  association  may  be 
compared  to  the  transfer  of  securities  to  a  creditor,  as  collateral 
security,  to  be  prosecuted,  and  applied  in  pa3rment  when  col- 
lected ;  but  the  collection  to  be  at  the  risk  of  the  asngnor.    No 
one  ever  doubted  that  in  such  a  case  the  creditor  was  the  owner 
of  the  paper  thus  assigned,  and  that  he  might  sue  it  in  his  own 
name.    We  regard  the  right  of  the  new  association  to  prose* 
cute  the  drafts  in  its  own  name  as  standing  on  precisely  the 
same  ground.    We  have  come  to  this  conclusion  upon  the  tes- 
timony of  the  witness  Lathrop,  given  in  chief,  and  have  disre- 
garded that  drawn  out  on  the  voir  dire,  which  was  addressed 
solely  to  the  court,  and  is  not  general  evidence  in  the  cause. 
It  is  not  perceived,  therefore,  how  this  action  can  be  defeated, 
even  if  it  should  be  conceded  that  a  banking  association  cannot 
be  an  endorsee  of  a  draft  for  the  mere  purpose  of  coUectioD^ 
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but  most  have  an  actual  and  boneficial  interest  in  the  security, 
to  be  entitled  to  maintain  an  action  in  its  own  name,  upon  it. 
The  case  amounts,  substantially,  to  an  assignment  of  the  drafts 
to  the  new  bank,  with  a  guaranty  of  collection.  We  are  there- 
fore not  called  upon  to  consider  the  question  referred  to,  though 
it  was  strenuously  urged  upon  the  argument. 
The  motion  for  a  new  trial  is  denied  with  costs. 


Same  Te&m.    Before  the  some  Justices. 
Sutton  vs.  H.  A.  Dillate  and  F.  C.  Dillaye. 

Knowledge  of  a  ptrtkal^  fiict,  acqqured  by  an  agent,  in  the  ooniae  of  budneii,  ■ 

the  knowledge  of  the  principal. 
After  the  dinolation  of  a  paitnenbip  one  of  the  partners  cannot  bind  the  other  by 

an  agiecnient  to  collect  moneys,  in  theoopartneiship  name,  for  a  third  person  hav- 

ing  knowledge  of  the  dissolution. 
Soch  an  agreement  has  no  necessary  or  legitimate  connexion  with  the  winding  np 

of  the  boftnesflwf  the  copartnership. 
Parol  evidence  cannot  be  gpven  of  tho  contents  of  a  judgment  leconL 

Error  to  the  Madison  common  pleas.  George  W.  Sutton 
sued  Henry  A.  Dillaye  and  Fredarick  C.  Dillaye  before  a  justice 
of  the  peace.  The  summons  WiSLS  served  on  F.  C.  Dillaye  only ; 
and  he  alone  appeared.  The  declaration  was  in  writing,  and 
stated,  in  the  first  count,  that  on  the  30th  of  October,  1844,  the 
plaintiff  delivered  to  the  defendants  a  certain  unpaid  promissory 
note,  made  by  one  Lucien  B.  Warner,  dated  January  8th,  1844, 
for  the  sum  of  $16,  with  interest,  to  be  collected  by  the  defen- 
dants for  a  reasonable  reward,  and  the  proceeds  paid  over  to 
the  plaintiff  when  collected.  Averment  that  the  defendants 
did  collect  and  receive  the  moneys  due  upon  the  note,  but  had 
refiised  to  pay  the  same  to  the  plaintiff.  The  second  count 
4dleged  that  the  defendants  having  been  partners  as  merchants 
and  dealers  in  dry  goods,  at  the  town  of  De  Ruyter,  under  the 

Vol-  nL  67 
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name  of  H.  A.  &  F.  C.  Dillaye,  were  engaged  in  and  about  the 
collection,  adjustment  and  settlement  of  their  partnership  busi- 
ness, and  haying  demands  due  and  unpaid  against  Lucien  B. 
Warner,  not  sufficiently  large  to  sue  (x  collect  in  the  supreme 
court  without  subjecting  themselves  to  the  payment  of  their 
own  costs,  did,  for  the  purpose  of  making  their  demands  suffi- 
ciently large  to  be  sued  and  collected  in  that  court,  take  and 
receive  from  the  plaintiff  a  certain  unpaid   promissory  note, 
the  property  of  the  plaintiff,  made  by  said  Warner  and  payable 
to  one  Joshua  Smith  or  bearer,  dated  January  8th,  1844,  for  the 
sum  of  $16  with  use ;  so  that  the  defendants  might  put  such 
note  with  their  demands  against  Warner,  and  sue  for  or  collect 
the  same  as  aforesaid ;  and  that  the  defendants  promised  and 
agreed  to  account  to  the  plaintiff  for  the  amount  of  such  note, 
and  to  pay  the  same  over  to  him  when  collected  or  received. 
Averment  that  the  defendants  did  collect  the  note,  but  refused 
to  pay  over  the  proceeds.    The  common  money  counts  were 
added.    The  defendant  F.  C.  Dillaye  pleaded  the  general  issue, 
and  gave  notice  of  set-off,  and  that  he  would  give  in  evidence 
that  if  any  agreement  was  entered  into  between  the  parties,  the 
same,  as  regarded  that  defendant,  was  void  by  the  statute  of 
frauds ;  that  if  Heqry  A.  Dillaye  obtained  any  note  for  the 
purpose  spoken  of  in  the  plaintiff's  declaration,  it  was  after  the 
defendants  had  dissolved  partnership ;  and  that  the  same  waa 
known  to  the  public  and  also  to  the  plaintiff;  that  F.  C.  Dil- 
laye never  had  any  thing  to  do  with  the  obtaining  of  such  note 
from  the  plaintiff,  and  never  gave  any  authority  to  Henry  A. 
Dillaye,  or  any  other  person,  to  obtain  the  same,  and  never  re- 
ceived any  thmg  upon,  or  in  payment  of,  such  note,  nor  sued 
thereon ;  and  that  if  the  note  was  ever  received  by  the  defen- 
dants the  plaintiff  had  received  his  pay.    The  cause  waa  tried 
by  a  jury.    On  the  trial  the  plaintiff  proved  that  the  defendants 
were  partners  in  the  mercantile  business  in  the  town  of  De 
Ruy ter,  for  several  years  previous  to  1843 ;  that  the  partnership 
was  dissolved  in  the  fall  of  1843.    Charles  Farrington  testified 
that  he  was  a  clerk  for  the  defendants  in  1842 ;  they  were  then 
in  partnership  under  the  name  of  H.  A.  &  F,  G.  Dillaye ;  that 
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in  the  fall  of  1844  the  witness  was  a  clerk  for  the  plaintiff.  A 
paper  was  then  produced,  the  signature  to  which  he  swore  was 
in  the  hand-writing  of  the  defendants.  The  defendants'  coun- 
sel objected  to  the  reading  of  the  paper ;  but  the  justice  decided 
it  to  be  admissible  for  the  purpose  of  charging  H.  A.  Dillaye. 
TBe  witness  further  testified  that  the  pape(  was  presented  at 
Sutton's  store  in  the  fall  of  1844,  by  a  little  boy.  The  paper 
was  then  read  in  evidence,  and  is  in  these  words :  '^  If  you  want 
to  include  your  note  against  Lucien  B.  Warner,  in  our  suit,  you 
will  please  send  it  by  the  bearer,  as  we  are  going  to  sue  him. 

H.  A.  &  F.  C.  Dillaye." 
^hat  the  note  was  accordingly  sent  by  the  boy.  The  witness 
testified  as  to  the  contents  of  the  note  mentioned  in  the  paper ; 
he  was  a  clerk  of  Sutton's  at  the  time  the  note  was  delivered, 
and  was  in  the  habit  of  receiving  money.  The  witness  was  then 
asked  if  he  knew,  at  the  time,  that  the  defendants  had  dissolved 
partnership.  The  question  was  objected  to,  and  the  objection 
sustained.  The  witness  testified  that  he  thought  the  plaintiflT 
knew  that  fact  at  the  time.  Charles  B.  Colton,  a  clerk  in  the 
plaintiff's  store,  testified  to  a  conversation  between  Sutton  and 
F.  C.  Dillaye,  at  Sutton's  store,  about  the  first  of  May,  1846. 
Sutton  asked  him  if  he  could  pay  that  money  now.  Dillaye 
said  it  was  Henry  A.  Dillaye's  matter  and  did  not  belong  to 
him,  as  Henry  was  settling  up  the  old  concerns.  Sutton  charged 
Dillaye  with  having  the  money  since  last  fall. .  Dillaye  asked 
Sutton  how  he  knew  it.  Sutton  said,  by  one  of  his  neighbors. 
Dillaye  said,  we  have  not  had  the  money  but  a  little  while ;  and 
as  he  was  going  out  of  the  door,  after  an  angry  conversation, 
Dillaye  turned  to  Suttoti  and  said,  ''  if  you  have  any  more  notes 
to  collect  send  them  up,  and  we'll  collect  them  for  you." 
Benj.  Birdsall  testified  that  he  was  a  clerk  for  H.  A.  &  F.  G. 
Dillaye^  That  notice  of  the  dissolution  of  the  partnership  was 
given  by  posting  up  printed  notices  in  various  places  in  town, 
in  October,  1843 ;  that  the  notices  were  stuck  up  in  the  store, 
at  the  two  taverns,  and  witness  thought  at  all  the  groceries ;  but 
not  in  any  other  way,  to  his  knowledge,  except  verbally ;  that 
the  plaintiff  and  the  defendants  had  exchanged  goods  with  each 


532  CASES  IN  LAW  AND  KaUITY  [Jtrtr  4 


Sotton  V,  DilUye. 


Other  previous  to  the  dissolution.  Alanson  Coats  was  also  ex- 
amined as  a  witness,  and  testified  to  the  contents  of  a  judgment 
record  in  the  supreme  court,  in  which  judgment  the  note  against 
Warner  was  included «  This  testimony  was  objected  to  by  the 
defendants.  The  defendant  F.  C.  Dillaye  moved  for  a  nonsuit^ 
which  motion  was  denied  ;  and  the  jury  found  a  verdict  for  the 
plaintiff  for  $16'  And  judgment  was  rendered  for  that  sum 
by  the  justice.  On  certiorari  the  common  pleas  reversed  that 
judgment. 

Dttane  Brown^  for  the  plaintiff  in  trtoti 

S.  A.  Dillaye^  for  the  defendants  in  error 

By  the  Courts  Gridlet,  J.  It  cannot  be  maintained  that 
F.  C.  Dillaye  was  responsible  upon  the  undertaking  of  his 
brother  to  collect  the  plaintiff's  note,  and  account  for  the  moneys 
collected.  It  is  true  that  the  proposition  to  collect  the  note  was 
signed  in  the  name  of  the  copartnership  firm  ;  but  it  is  equally 
true  that  the  transaction  occurred  a  year  after  the  partnership 
was  dissolved,  and  after  the  plaintiff  must  have  had  notice  of 
the  dissolution.  He  was  a  neighboring  merchant  in  a  small 
village,  and  the  notice,  given  in  the  manner  stated  by  Birdsall, 
must  have  reached  him.  Besides,  the  plaintiff's  knowledge  of 
the  dissolution  was  proved  by  his  own  witness,  Farrington. 
Again ;  it  was  offered  to  be  proved  by  showing  that  Farrington, 
his  clerk  and  agent,  who,  in  his  behalf,  parted  with  the  note 
on  the  proposition  to  receive  and  collect  it,  ^as  aware  of  the 
dissolution  when  he  placed  the  note  in  the  hands  of  H.  A.  Dil- 
laye.  This  offer  was  ernmeoiisly  rejected  ;  for  the  knowledge 
of  the  agent  is  the  knowledge  of  the  principal.  And  for  this 
reason  alone  the  judgment  of  the  justice  was  properly  reversed. 
(2  ERU^  464.  Jeffrey  v.  Bigelaw,  13  Wend,  518.)  I  assume, 
however,  for  the  purpose  of  this  argument,  that  the  plaintiff  had 
knowledge  of  the  dissolution :  and  then  it  seems  to  me  clear, 
1st.  That  H.  A.  Dillaye  had  no  right  after  the  partnership  was 
dissolved,  to  bind  his  late  copartner,  by  an  agreement  to  collect 
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taiondy^  in  the  oopartn^rahip  name,  for  a  third  person.  Sueh 
an  agreement  had  no  necessary  or  legitimate  connejcion  with 
the  winding  up  of  the  old  business.  (2  John.  302.  3  Id.  636. 
National  Bank  r.  Ncrtm,  1 JEBU^  572.)  2d1y.  That  the  action 
cannot  be  maintained  upon  the  ground  that  the  proceeds  of  the 
note  went  into  the  copartnership  funds,  and  were  used  for  th^ 
benefit  of  the  firm.  That  H.  A.  Dillaye  had  borrowed  noted 
and  collected  them  in  the  same  suits  in  which  he  had  prose^ 
cuted  demands  belonging  to  the  late  firm,  imposed  no  obliga« 
tion  upon  the  other  copartner  whose  name  had  been  improperly 
used.  The  latter  part  of  the  proposition  is  not  proved.  There 
is  no  evidence  that  any  part  of  the  proceeds  of  the  note  in  ques- 
tion was  ever  applied  for  the  benefit  of  the  firm.  The  alleged 
confessions  of  F.  C.  Dillaye  do  not  establish  this  position.  They 
were  the  taunting  and  ironical  remarks  of  a  man,  uttered  in 
the  midst  of  a  conversation  in  which  he  was  denying,  in  the 
strongest  terms,  that  he  had  the  slightest  connelrion  with  the 
transaction  out  of  which  the  plaintiff's  claim  arose,  or  that  the 
money  had  ever  been  used  for  the  benefit  of  the  firm  of  which 
he  had  been  a  member.  The  entire  scope  of  his  remarks  was, 
that  he  was  a  total  stranger  to  the  transaction,  and  that  the  mat- 
ter was  the  individual  and  exclusive  concern  of  his  brother.  He 
treated  the  claim  which  the  plaintiflf  made  upon  him  with  scorn, 
and  denounced  it  as  an  insult,  alleging  as  a  reason  that  it  was 
" Harr^fs  concern"  and  not  his.  It  would  be  strange  indeed, 
if  under  such  circumstances,  he  should  intentionally  admit  that 
he  had  any  part  in  the  collection  of  the  note,  or  in  the  use  of 
the  money.  But  he  did  not.  The  remarks  relied  on  as  ad< 
missions,  are  obviously  itonical^  and  are  a  far  more  forcible  re- 
pudiation of  his  own  liability  than  would  have  been  a  simple 
denial  of  it.  They  may  not  have  been  made  in  the  best  temper 
or  taste ;  but  to  construe  them  as  ad/missions^  would  be  to  tor- 
ture them  into  a  meaning  directly  opposite  to  that  which  they 
were  intended  to  express^ 

The  process  in  this  case  was  served  on  F.  C.  Dillaye  only. 
This  would  seem,  therefore,  to  be  an  attempt  to  collect  of  him 
a  demand  which  was  the  proper  debt  of  his  brother  to  pay ;  and 
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who,  moreover,  had  never  been  called  on  to  pay  it,  00  fiaur  as  any 
light  is  thrown  upon  that  point  by  the  evidence  in  the  cause. 

There  was  another  error  which  appears  to  ue  to  present  an 
unquestionable  ground  for  reversing  the  judgment  of  the  justice ; 
and  that  consists  in  permitting  the  witness,  Coats,  to  testify  to 
the  contents  of  a  judgment  record,  notwithstanding  an  objec- 
tion duly  made. 

Upon  the  whole,  we  think  that  the  judgment  of  the  common 
pleas  should  be  affirmed. 


6ih  fS  Same  Term.    Before  the  same  Justices, 

Pardee  vs.  Van  Anken  and  others. 
Yan  Anken,  special  guardian,  &c.  vs.  Pardee  and  others. 

Where  a  mortgage  is  given  to  the  special  guardian  of  an  infant,  Hot  the  benefit  of  the 
latter,  the  special  guardian  is  the  proper  person  to  file  a  bill  fi>r  (he  redemptioo  and 
assignmentof  a  senior  mortgage  upon  the  same  premises. 

A  junior  mortgagee  may  file  a  bill  in  equity  against  the  holder  of  a  senior  mortgage, 
to  redeem,  and  to  compel  an  assignment  of  the  senior  mortgage,  after  tendering 
the  amount  due  thereon,  alid  demanding  an  assignment;  where  a  uUisfacUon  of 
the  senior  mortgage  would  not  be  as  beneficial  to  the  plaintiff  as  an  astignmiiU 
thereof 

The  right  of  a  junior  mortgagee  to  an  assignment  of  a  senior  mortgage  springs  directly 
firom  the  general  right  of  redemption ;  which  is  a  correspondent  right  to  that  of 
fi>recloeure.    Per  Gtridlet,  J. 

Every  person  who  has  any  ligbt  to^  interest  in,  or  lien  upon,  the  lands  embraced  in 
a  mortgage  which  is  liable  to  be  foreclosed,  is  entitled  to  a  redemption.    Ptr 

GjUOLET,  J. 

The  owner  of  the  ^e^  of  the  equity  of  redemption  redeems  the  land  itself;  and  the 
decree  in  such  cases  directs  the  mortgaged  to  cohvey  all  his  light  and  title  to  the 
premises  to  the  redeeming  party.  The  owner  of  a  junior  incumbrance  redeems 
not  the^fremises  strictly  speaking,  but  the  senior  incumbrance.  And  he  is  enti> 
tied,  not  to  a  conveyance  of  the  premises,  but  to  an  assignment  of  the  secuxitj. 
Per  Gridlet,  J. 

In  Equity.    Original  and  cross  bills.    The  original  bill  was 
filed  to  foreclose  a  mortgage,  which  bad  been  executed  by  one 
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Fuller,  a  former  owner  of  the  premises  in  question,  (which  con- 
sisted of  a  large  and  valuable  farm  in  the  county  of  Onondaga,) 
and  was  the  oldest  lien  on  the  premises.  After  the  execution 
of  this  mortgage,  Fuller  conveyed  the  premises  (subject  to  said 
mortgage,)  to  Edward  Morey  and  the  father  of  William  C.  Morey, 
as  tenants  in  common.  The  father  of  William  died,  leaving 
Betsey  Morey  his  widow,  and  William  G.  his  only  heir.  Subse- 
quently, William  C.  Morey  being  an  infant,  all  his  interest  in 
the  premises  was  sold  by  order  of  the  court  of  chancery,  to  Ed- 
ward Morey,  and  by  a  like  order  of  that  court,  the  purchase  price 
was  secured  to  said  infant  by  a  bond  of  the  purchaser  and  a 
mortgage  on  Edward's  moiety,  in  addition  to  that  of  the  infant, 
executed  to  Tan  Anken,  the  special  guardian  of  the  infant, 
instead  of  the  clerk  of  the  court.  Edward  also  executed  to 
Yan  Anken,  for  the  benefit  of  the  infant,  an  agreement  to  pay 
off  the  senior  mortgage  of  Fuller  and  to  save  the  infant  harm- 
less therefrom. 

Before  the  fiUng  of  the  original  bill,  Van  Anken,  in  behalf  of 
the  infant,  tendered  the  entire  amount  of  the  Fuller  mortgage 
to  Pardee,  and  demanded  an  assignment  of  it,  stating  the  rea- 
sons why  it  was  asked,  and  offering  to  be  at  all  the  expense  of 
the  assignment  Pardee,  after  taking  time  to  consider  the 
proposition,  declined  to  make  the  assignment,  but  offered  to  re- 
ceive the  money  due  and  to  execute  a  satisfisiction  piece  upon 
his  mortgage.  He  then  filed  his  bill  of  foreclosure,  and  the 
cross-bill  was  filed  to  redeem  and  to  compel  an  assignment. 

G.  F.  Comstock  ^  S.  B.  Jewettj  for  Pardee,  insisted  1.  That 
a  payment  and  satisfaction  of  the  mortgage  would  afford  the 
infant  all  the  protection  that  an  assignment  would.  (4  John. 
Ch.  370.  3  Paige,  122.  2  Story,  1022.  2  John.  Ch.  603. 
1  Story,  ih  493,  4.  2  Oyioen,  118,  195.  10  John.  595,  603. 
1  Cowen,  122.  6  Id.  202.  6  flStt,  272.  4  John.  Rep.  43.) 
2.  That  the  special  guardian  could  not  demand  or  receive  an 
assignment  for  the  infant;  his  power  being  only  to  sell  the 
land  of  the  infant,  and  to  take  security,  &c.  (2  R.  S.  194. 
Rules  161,  147,  148.) 
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^.  A.  Goodwin^  for  Van  Ankeu. 

By  the  Court,  Gridley,  J.  The  pressure  of  our  varioua 
duties  compels  us,  for  want  of  time,  to  state  in  a  very  brief  and 
informal  maimer,  the  conclusions  at  wbich  w^  have  arrived  in 
this  cause. 

I.  We  think  that  the  special  guardian  being  the  mortgagee, 
for  the  benefit  of  the  infant,  in  a  mortgage  junior  to  that  held 
by  the  complainant  in  the  first  of  the  above  entitled  suits,  was 
the  proper  party  to  file  a  bill  for  the  redemption  and  assignment 
of  the  senior  mortgage ;  not  as  special  guardian  merely,  but 
as  the  mortgagee,  representing  the  interests  of  the  infant  with 
respect  to  the  mortgage.  A  bill  for  a  foreclosure  and  sale  of  the 
premises  would  be  properly  filad  in  his  name,  and  so,  we  think, 
would  be  a  bill  filed  for  a  redemption  and  assignment.  It  is 
true  that  by  the  general  rules  of  the  court  of  chancery,  the 
mortgage  executed  on  the  sate  of  the  infant's  interest  in  the 
premises  in  question  should  have  been  made  to  the  clerk  of  the 
court ;  but  it  is  equally  true  that  by  the  statute  (2  R.  S,  195,  i  185) 
the  mode  of  investment  of  the  proceeds  of  the  sale  was  in  the 
discretion  of  the  court  of  chancery.  And  that  court  has  the 
power  to  depart  from,  or  dispense  with,  those  rules,  as  it  did  in 
this  instance.  (1  Paige,  351.  9  M,  391.)  The  defendant 
Pardee  has  no  concern  with  the  question  whether  the  infent 
had  funds  of  his  own  with  which  to  make  the  redemption ; 
whether  they  were  advanced  by  the  mortgagee,  or  whether,  ia 
that  event,  he  will  be  reimbursed  by  order  of  the  court  of  chan- 
cery. It  is  enough  for  him  that  the  senior  mortgagee  tendered 
the  money  due  on  the  mortgage  held  by  him,  and  demanded 
its  redemption  for  the  more  perfect  protection  of  the  rights  of 
the  infant  under  the  junior  mortgage. 

II.  We  are  also  of  the  opinion  that  the  defendant  Pardee 
was  bound,  in  equity,  to  grant  the  redemption  and  assign  the 
mortgage.  It  is  argued,  and  authorities  are  cited  to  show,  that 
by  payment  and  satisfaction  of  the  mortgage,  the  junior  in- 
cumbrancer would,  as  surety,  be  subrogated  to  all  the  rights  of 
the  principal  cr^itor,  so  that  an  assignment  would  be,  for  that 
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reason,  unnecessaiy.  We  believe,  however,  and  shall,  under  a 
subsequent  bead,  attempt  to  show,  that  the  infant,  whose  interest 
the  junior  mortgagee  represents,  has  rights  which  cannot  be 
fully  protected  without  an  assignment  of  the  mortgage.  The 
right  to  an  assignment  of  the  mortgage,  in  our  judgment,  can 
be  maintained  upon  several  grounds. 

(1.)  It  springs  directly  from  the  general  right  of  redemption, 
which  is  a  correspondent  right  to  that  of  foreclosure.  (2  Story's 
Eq.  i  1024.)  Every  person  who  has  any  right  to,  interest  in, 
or  lien  upon  the  lands  embraced  in  a  mortgage  which  is  liable 
to  be  foreclosed,  is  entitled  to  a  redemption.  The  owner  of  the 
fee  of  the  equity  of  redemption  redeems  the  land  itself,  and  the 
decree  in  such  case  directs  the  mortgagee  to  convey  all  his  right 
and  title  to  the  premises  to  the  redeeming  party,  and  to  deliver 
over  all  deeds,  writings,  ice.  relating  to  the  same.  The  owner 
of  a  junior  incumbrance  redeems  not  the  premises,  strictly 
speaking,  but  the  senior  incumbrance  ;  and  then  he  is  entitled, 
not  to  a  convet^ance  of  the  premises,  but  to  an  assiffnm^nt  of 
the  security.  The  difference  in  the  nature  of  the  relief  granted, 
in  the  two  cases,  depends  on  the  difference  in  the  nature  of  the 
interest  in  the  premises  held  by  the  redeeming  party,  which 
confers  on  him  the  right  to  redeem.  It  is  said  in  2  Story^s 
Equity,  §  1023,  "  that  all  persons  who  have  acquired  any  in- 
terest in  the  lands  mortgaged  have  a  clear  right  to  disengage 
the  property  from  all  incumbrances,  in  order  to  make  their  own 
claims  beneficial  or  available."  '^  Hence,"  he  says,  "  a  tenant 
for  life,  Slc.  and  indeed  any  other  person  being  an  incumbran- 
cer, or  having  a  legal  or  equitable  title,  or  lien  thereon,  may 
insist  on  a  redemption  of  the  mortgage  in  order  to  the  due  en- 
forcement of  their  claims  and  interests  respectively  in  the  land. 
And  when  any  such  person  does  so  redeem,  he  or  she  becomes 
substituted  to  the  rights  and  interests  of  the  original  mortgagee 
in  the  land  exactly  as  in  the  civil  law."  The  civil  law  required 
an  assignment  or  a  cession  of  the  debt  or  security,  on  payment 
by  the  party,  to  be  made  to  him  even  though  that  security  were 
a  bond  only.  (1  Story,  §  494.  Evans?  Pothier,  n.  276,  280, 
282,  429,  430.     1  Stor.  Eq.  i  500.)    The  manner  in  which,  by 
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the  rules  of  the  civil  law,  one  party  became  substituted  to  the 
rights  of  another  in  a  bond,  mortgage,  or  other  security,  was 
by  decreeing  an  ctasignmeni or  " cessum,^  as  it  was  termed,  of 
the  security  redeemed.  {See  1  Story,  hh  494,  499,  500,  536, 6 ; 
Enansf  Pothier,  n.  275,  280,  281,  428,  429,  430.)  It  seem% 
therefore,  that  upon  this  well  established  principle  of  equity, 
the  assignment  of  the  mortgage  should  have  been  made. 

(2.)  The  senior  mortgage  should  be  (Msignedj  for  other  and 
special  reasons  applicable  to  this  particular  case  and  to  the  par- 
ticular relation  which  the  parties  to  this  suit  bear  towards  each 
other.  The  conveyances,  by  which  the  fee  of  the  lands  em- 
braced in  the  mortgage  has  been  successively  transmitted  to 
the  present  holder,  all  bearing  on  their  face  the  condition  that 
they  were  made  subject  to  the  Fuller  mortgage,  it  follows  that 
those  lands  were  the  primary  fund  for  the  satisfaction  of  that 
incumbrance.  {Jumel  v.  Jumel,  7  Paige,  591.)  Again  ;  not 
only  was  the  same  condition  contained  in  the'  conveyance  by 
the  special  guardian  of  the  infant's  interest  in  a  moiety  of  the 
fiirm  to  Edward  Morey,  but  the  latter  executed  to  the  special 
guardian  an  agreement  under  seal,  covenanting  to  pay  off  the 
Fuller  mortgage,  and  to  save  harmless  dll  persons  interested  in 
the  premises.  Now,  upon  this  statement  it  is  clear,  that  as  be- 
tween Van  Anken  the  mortgagee,  who  represents  the  in&nl, 
and  Edward  Morey,  the  moiety  of  the  premises  which  originally 
belonged  to  Edward  Morey,  should  in  equity  be  first  applied  to 
the  payment  of  the  Fuller  mortgage,  and  that  the  personal  lia- 
bility of  Edward  Morey  was  a  fund  primary  even  to  Edward's 
moiety  of  the  land.  The  junior  mortgagee,  representing  the  in- 
fant's rights,  may  therefore  be  regarded  in  the  light  of  a  surety^ 
a9  to  the  lands  originally  owned  by  the  infant  and  which  were 
embraced  in  that  mortgage,  while  the  individual  moiety  of  Ed- 
ward and  more  especially  the  personal  liability  of  Edward,  con- 
stituted the  principal  Amd  for  the  payment  of  the  Fuller 
mortgage.  Such  was  the  equitable  relation  existing  between 
diose  parties,  and  all  the  rights  jgrowing  out  of  this  rriation 
of  principal,  surety  and  creditor  would  be  capable  of  being  en- 
forced at  the  suit  of  Yan  Anken,  were  he,  as  the  representative 
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of  the  interesU  of  the  infaDt,  the  assignee  and  holijkr  of  the 
venior  mortgage.  He  would  be  entitled  to  foreclose  such  raort« 
gage  against  Edward  Morey,  and  to  have  a  personal  decrejc 
against  him  for  any  deficiency  that  might  remain  due  after  ap- 
plying the  proceeds  of  the  sale  of  the  mortgaged  premises. 
(2  R.  S.  191,  §{  162,  153, 154.  9  Paige,  436,  463.)  So  too  he 
Would  be  entitled  to  a  decree  that  Edward  Morey  perform  his 
covenant,  and  save  the  infant  harmless  by  paying  off  the  senior 
incumbrance.  In  addition  to  this,  it  would  be  ordered,  in  the 
decree  of  sale,  that  Edward  Morey's  original  moiety  should  be 
first  sold.  (Star.  Eq.  »  849,  730.  6  John,  Ch.  Rep^  398,  406. 
10  Paige,  595.) 

We  are  now  prepared  to  inquire  what  rights  exist  on  the  part 
of  the  surety,  against  the  creditor,  which  a  court  of  equity  will 
enforce.  Mr.  Justice  Story  says,  in  his  Equity  Jurisprudence, 
{vol.  1,  §  499,)  that  "  courts  of  equity  have  gone  further  in  their 
[sureties']  favor,  and  held  them  entitled,  upon  payment  of  the 
debt  due  from  their  principal  to  the  creditor,  to  have  the  full 
benefit  of  all  the  collateral  securities,  both  of  a  legal  and  equi- 
table nature,  which  the  creditor  has  taken  as  an  additional 
pledge  of  his  debt.  Thus,  for  example,  if  at  the  time  when 
the  bond  of  the  principal  and  surety  was  given,  a  mortgage 
was  made  by  the  principal  to  the  creditor  as  an  additional 
security  for  the  debt ;  then  if  the  surety  pays  the  debt,  he  will 
he  entitled  to  have  an  assignment  of  that  mofigage,  and  to 
stand  in  the  place  of  the  mortgageeP  See  also  the  strong  lan- 
guage used  by  the  lord  chancellor  in  the  case  of  Hodgson  v. 
Shaw,  (3  Myl  ^  Keene,  190,  192.)  So  too  in  Halsey  v.  Reed, 
(9  Paige,  453,)  it  was  held  that  where  the  owner  of  land  in- 
cumbered by  a  mortgage,  sells  a  part  of  the  land  to  a  purchaser, 
who  assumes  the  payment  of  the  whole  mortgage,  and  the 
owner  of  the  residue  is  obliged  to  pay  off  the  incumbrance,  the 
latter  is  entitled  to  an  assignment  of  it,  to  enable  him  to  obtain 
satisfaction  out  of  the  land  of  the  person  who  has  assumed 
such  payment.  If  this  be  law,  then  is  Pardee  bound,  on  being 
paid  his  debt,  to  assign  the  senior  mortgage  to  the  junior 
mortgagee,  to  enable  him  to  obtain  satisfaction  out  of  the  moi* 
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ety  of  Edward  Morey,  and  to  enforce  against  the  latter  his  per* 
sonal  covenant  of  indemnity.     In  Chesebrough  v.  MiUard,  (1 
John.  Ch,  409,  414,)  the  late  Chancellor  Kent  held,  upon  a  full 
consideration  of  the  English  authorities,  that  if  a  bond  creditor 
should  exact  the  whole  of  his  demand  against  one  of  the  sure- 
ties, that  surety  was  entitled  to  be  substituted  in  his  place,  and 
to  a  cession  of  his  rights  and  securities,  as  if  he  were  a  pur- 
chaser against  the  principcd  debtor^  or  his  co-sureties,  although, 
in  the  particular  case  under  his  consideration,  the  surety  was 
not  so  situated  as  to  claim  such  right.    In  King  v.  BcMwin^ 
(2  John.  Ch.  560,)  the  principle  was  laid  down  as  clear  law, 
that  a  surety  was  entitled,  either  to  call  on  the  creditor  by  the 
aid  of  the  court  of  chancery  to  enforce  his  demand  against  the 
principal  debtor,  or  to  pay  the  debt  himself,  when  due,  and  on 
such  payment  to  be  substituted  in  the  place  of  the  creditor.    In 
Hayes  v.  Ward,  (4  John.  Ch.  123,)  it  is  laid  down  that  a  surety 
who  pays  the  debt  is  entitled  to  be  put  in  the  place  of  the  cred- 
itor, and  to  all  the  means  and  to  every  remedy  which  the  cred- 
itor possesses,  to  enforce  payment  from  the  principal  debtor.   In 
Burnet  v.  Denniston,  (5  John.  Ch.  35,)  it  was  decided  that  a 
subsequent  judgment  or  mortgage  creditor  was  entitled  to  re- 
deem of  a  senior  mortgagee,  by  paying  up  the  amount  due  on 
his  mortgage.     This  case  repudiates  the  English  doctrine  of 
tacking,  and  also  shows  what  is  meant  by  redeeming-  from  a 
senior  mortgagee.    On  the  37th  page  of  this  report,  it  appears 
that  the  junior  mortgagee  tendered  the  amount  of  the  senior 
mortgage  and  demanded  an  assignment  of  it ;  and  on  the  40th 
and  41st  pages  the  chancelloi"  declares  the  right  of  the  junior 
incumbrancer  to  redeem  perfect ;  and  he  holds  the  subsequent 
sale  on  the  mortgage  irregular  and  void.     In  7  John.  Ch.  213, 
the  chancellor  affirms  the  right  to  an  assignment  under  similar 
circumstances,  by  a  very  strong  implication,  although  he  for 
special  reasons  denied  the  application  in  that  case.    {See  aiso^ 
to  the  same  point,  1  Ves.  sen.  339  ;  1  Atk.  135  ;  2  Vem.  608 ; 
11  Ves.  22.) 

It  may  be  remarked  here,  that  the  doctrine  laid  down  in  secU 
499,  a,  b,  &c.  of  Story's  Equity  Jurisprudence,  whether  it  be 
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the  law  of  this  state  to  the  extent  there  expressed  or  not,  forms 
no  objection  to  a  decree  in  this  case.  That  doctrine  denies  the 
right  of  a  co-obligor  who  is  a  surety  in  a  personal  obligation^  as 
a  bond',  to  pay  up  the  debt  and  be  subrogated  to  the  rights  of 
the  creditor  against  the  principal  debtor,  whether  he  takes  an 
assignment  of  the  security  himself,  and  whether  such  assign- 
ment be  made  to  himself  or  a  third  person.  Judge  Story  obvi- 
ously favors  this  doctrine,  notwithstanding  he  admits  the  civil 
law  to  be  otherwise,  that  the  cases  in  England  are  conflicting, 
and  that  the  current  of  authority  in  the  state  of  New* York  is 
against  it.  I  repeat,  however,  that  the  case  at  bar  steers  clear 
of  the  principle  in  question.  The  security  in  the  case  before  us 
consists  of  a  mortgage  as  well  as  of  a  bond,  and  Judge  Story 
himself  holds  that  the  doctrine  does  not  apply  to  a  mortgage. 
{1  Stor,  Eq.  §  499.)  Again  ;  neither  the  infant  nor  the  junior 
mortgagee  is  a  co-obligor  of  the  bond ;  and  neither  owed  the 
debt,  nor  was  personally  bound  to  pay  it.     (9  Paige,  90.) 

(3.)  There  is  another  consideration,  which  would  induce  a 
court  of  equity,  in  a  case  like  this,  to  order  an  assignment  instead 
of  a  satisfaction  of  the  mortgage.  It  is  the  undoubted  object  of 
the  court,  in  enforcing  the  right  of  redemption,  and  in  subrogating 
sureties  to  the  rights  of  the  creditor  against  the  principal  debtor, 
to  afford  full  and  adequate  protection  to  the  parties  entitled 
to  such  redemption  or  subrogation,  so  far  as  that  object  can  be 
accomplished  consistently  with  the  security  of  the  creditor. 
Now,  in  some  cases  a  satisfaction  of  the  security  would  afford 
ample  relief,  as  when  a  redemption  is  sought  of  a  mortgage 
which  forms  the  only  outstanding  lien  on  the  premises.  While 
in  other  cases  nothing  short  of  an  assignment  which  shall  keep 
the  lien  alive  will  afford  adequate  protection  to  the  junior  in- 
cumbrancer, as  where  there  are  intermediate  liens  between  the 
senior  incumbrance  and  that  held  by  the  redeeming  party.  In 
such  a  case,  if  the  older  mortgage  is  satisfied,  the  lien  is  extin- 
guished  at  law,  and  the  redeeming  party  is  left  to  the  compli- 
cated and  imcertain  remedy  of  an  equitable  substitution  to 
protect  himself  against  the  intermediate  incumbrances.  Again ; 
the  satisfaction  of  the  senior  mortgage  leaves  the  redeeming 
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owner  of  the  junior  mortgage  exposed  to  the  danger  of  9  total 
loss  of  the  security  thus  paid  off,  provided  the  owner  of  the 
equity  of  redemption  should  sell  the  premises  to  a  purchaser, 
who  bought  in  good  faith  and  upon  evidence  of  the  satisfaclion 
of  the  prior  mortgage.  In  this  very  case,  had  Edward  Morey 
sold  the  premises  to  a  bona  fide  purchaser,  the  next  hour  after 
the  complainant  Van  Anken  had  paid  the  Fuller  mortgage  and 
satisfied  it  of  record,  the  rights  of  the  infant  woqld  have  been 
irretrievably  gone« 

The  facts  of  this  case  furnish  another  difilculty  in  the  way  of 
adequate  relief,  by  way  of  satisfaction  of  the  Fuller  mortgage. 
In  a  suit  for  foreclosure,  brought  by  Pardee,  the  junior  mortgagee 
could  not  legally  settle  his  subordinate  and  conflicting  rights, 
with  and  against  Edward  Morey ;  (9  Paige^  538 ;)  nor  could  he 
compel  Pardee  to  enforce  his  claims  against  Edward  Morey  upoo 
a  foreclosure  of  the  mortgage.     (10  Paige,  597.)  The  chancel' 
lor  in  this  case  remarks,  that  there  was  no  good  reason  why  the 
party  (whose  relation  to  the  holder  of  the  senior  mortgage  was 
similar  to  that  of  Van  Anken  to  Pardee)  did  not  pay  his  bond, 
and  take  an  assignment  of  the  bond  and  morigagej  and  pro- 
ceed against  the  land,  and  the  subsequent  grantees  thereof,  for 
his  indemnity.    So  in  this  case,  the  proper  way  was  for  the  prior 
mortgagee  to  have  paid  Pardee's  mortgage  and  taken  an  as- 
signment of  it ;  and  then  sought  his  equitable  relief  against 
Edward  Morey,  either  to  compel  a  sale  of  his  moiety  of  the  land 
in  the  first  instance,  or  against  him  personally  for  any  deficien- 
cy, or  to  compel  him  to  perform  his  covenant  to  pay  ofi*  the 
mortgage.    It  is  no  answer  to  this  argument,  that  Edward 
Morey  is  supposed  to  be  insolvent.    There  may  be  a  revolution 
in  his  fortunes  at  any  moment     He  may,  by  devise,  bequest  or 
a  fortunate  speculation,  become  able  to  respond  to  the  full 
amount  of  his  obligations.     His  insolvency  is  an  accident,  wliicb 
exists  to-day,  and  may  not  exist  tomorrow.    It  certainly  fur- 
nishes no  reason  why  the  defendant  Pardee  should  refuse  to  put 
the  junior  mortgagee  in  a  condition  to  enforce  all  the  rights 
which  the  law  has  given  him  against  Edward  Morey. 
We  are  of  the  opinion,  therefore,  that  a  satisfaction  of  the 
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Fuller  mortgage  would  not  afford  adequate  relief  to  the  infant, 
and  that  Pardee  was  bound  in  equity  to  have  received  the 
amount  of  his  debt  when  it  was  tendered,  and  to  have  assign- 
ed  the  mortgage  at  the  proper  costs  and  charges  of  the  junior 
mortgagee. 


Same  Term.    Befcre  the  same  Justices. 
Tracy  vs.  Rathbun  and  others. 

A  njoinder,  hy  one  of  leveral  defeodantfl,  to  a  replication  averring  a  new  promiw  bj 
the  defendants  within  six  years,  that  ke^  the  defendant^  did  not  make  a  new  prom- 
ise, withoat  denying  that  the  other  defendants  did  so,  is  bad  on  special  di»- 
murrer. 

SUhoell  ▼.  Hasbrouck,  (I  BiUf  561,)  to  the  contrary,  overruled. 

If  a  demurrer  states  the  fact  on  which  the  objection  raised  by  it  is  founded,  and 
calls  the  attention  of  the  pleader  to  the  point  in  which  the  pleading  is  defective,  it 
is  sufficient ;  without  saying,  in  words,  that  the  pleading  is  argumentative,  or  is 
incapable  of  trial  by  reason  of  the  party's  pleading  the  law  instead  of  the  faiet 

Demurrer  to  rejoinder.  A  synopsis  of  the  pleadings  is  con- 
tained in  the  opinion  of  the  court, 

Matteson  4*  Doolittle,  for  the  plaiqtiff. 

A.  Z,  MeCarty^  for  the  defendant  Rathbua 

By  the  Court,  Gridlet,  J.  The  pleadings  in  this  cause 
were  as  follows :  1.  A  declaration  against  all  the  defendants 
apon  a  joint  indebtedness  for  merchandise,  4pc.  and  a  promise 
Co  pay  the  plaintiff,  &c.  2.  Two  pleas  by  Rathbun  alone,  (im- 
pleaded, dtc.)  first,  non-assumpsit ;  secondly,  a  special  plea  that 
he  the  said  defendant  did  not  promise  at  any  time  within  six 
years,  fte.    3.  A  replication,  averring  that  after  the  expiration 
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of  six  years,  and  within  six  years  next  before  the  coinmence^ 
ment  of  the  suit,  (viz.  dtc.)  the  defendants  assented  to,  rtUi- 
Jiedj  renewed,  and  confirmed  the  promise  in  the  declaration 
mentioned.  4.  Rejoinder,  that  he  the  said  defendant  did  not 
assent  to,  nor  ratify,  nor  renew,  nor  confirm  the  said  promise. 
6.  Demurrer,  assigning  as  a  special  cause  that  the  rejoinder 
purports  to  answer  the  replication,  but  does  not,  for  that  it  al- 
leges that  he  the  defendant  did  not  assent  to,  ratify,  &c.  instead 
of  alleging  that  all  the  defendants  did  not  assent  to,  ratify,  re- 
new and  confirm  the  said  promise.  The  question  presented 
for  our  decision  upon  this  demurrer  is,  whether  the  defendant 
Rathbun's  rejoinder  is  good  in  form  and  substance.  It  has  been 
supposed  by  the  defendant's  counsel  that  the  case  of  Stilwell  t. 
Hasbrouck,  (1  Htllj  561,)  is  decisive  against  the  demurrer  and 
in  favor  of  the  rejoinder.  In  my  opinion  it  is  not.  It  does  not 
even  profess  to  decide  that  such  a  mode  of  pleading  is  good  tit 
form  ;  and  it  is  not  an  authority  except  in  a  case  where  the 
pleadings  are  the  same  with  those  in  the  cause  decided. 

One  would  suppose  that  the  pleadings  in  the  case  before  us 
were  framed  with  the  intention  of  raising  an  issue  of  law  ;  and 
of  presenting  for  the  decision  of  the  court  the  question  whether, 
when  the  statute  of  limitations  had  run  six  years  against  a  joint 
promise  founded  on  a  joint  indebtedness,  a  renewal  of  the  prom- 
ise by  one  of  the  joint  debtors  would  revive  it  against  all.  If 
the  defendant,  in  his  rejoinder,  had  expressly  admitted,  as  a 
matter  of  fact,  that  all  the  other  joint  debtors  bad  ratified  and 
renewed  the  promise  stated  in  the  declaration,  and  alleged  as  a 
defence,  applicable  to  himself,  notwithstanding  such  renewal 
by  his  co-defendants,  that  he  did  not  personally  ratify  and  re- 
new ihem,  it  is  presumed  that  no  counsel  would  be  hardy 
enough  to  deny  that  a  demurrer  to  such  plea  would  present 
that  precise  legal  question  for  decision.  If  it  would  not,  then 
there  is  no  way  of  stating  the  facts  in  such  a  case  so  as  to  raise 
that  question  upon  the  pleadings  for  the  decision  of  the  court 
To  do  this,  however,  is  the  very  office  of  special  pleading. 

Now  I  maintain  that  by  the  well  established  rules  of  special 
pleading,  the  rejoinder  in  this  case  just  as  clearly  admits  the 
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ratification  and  renewal  of  the  alleged  promise  by  the  other 
joint  debtors,  as  if  the  admission  had  been  expressed  in  words 
on  the  face  of  the  pleading.  The  replication  had  averred  a 
renewal  by  cdl  the  defendants.  To  this  the  defendant  Rath- 
bun  answers  in  substance.  "  You  ought  not  to  recover  against 
me^  because  I  deny  that  /  personally  renewed  the  promise  in 
question."  This,  by  the  rules  of  special  pleading  to  which  I 
have  alluded,  is  an  admission  by  Rathbun  of  the  fact  of  the  re- 
new^ by  the  other  defendants ;  because,  he  does  not  deny  such 
fact.  Every  fact  alleged  in  a  previous  pleading,  and  not  de- 
nied in  the  answer  to  it,  is  in  law  admitted,  and  cannot  there- 
after be  disputed.  Mr.  Chitty  says,  (I  Chit.  PL  650,  7th 
Am.  ed.)  "  It  is  a  rule  that  every  pleading  is  taken  to  confess 
such  traversable  matter  of  fact  alleged  on  the  other  side  as  it 
does  not  traverse.  So  also,  {Id  p.  644,)  the  pleader  "  confesses 
those  facts  which  are  not  expressly  denied."  And  he  gives  an 
instance  to  show  how  strictly  this  rule  is  applied ;  showing  that 
it  is  deemed  to  be  an  admission  on  the  record  that  precludes 
the  party  from  giving  evidence  to  contradict  the^act  so  con- 
fessed, with  the  view  of  raising  a  presumption  of  another  fact, 
bearing  on  an  indepedent  issue. 

Now  let  us  see  how  this  plain  rule  of  pleading  is  sought  to 
be  evaded  and  subverted.     It  is  said  that  because  the' renewal 

« 

of  a  promise  by  one  joint  debtor,  is  in  law  a  renewal  by  all, 
(the  very  point  presented  for  decision  by  the  demurrer,)  the  de- 
nial  that  Rathbun  renewed  the  promise  is  a  denial  that  all  re- 
newed. This,  it  is  seen,  will  give  Rathbun  the  certainty  of 
success,  upon  the  demurrer,  whether  the  law  is  for  him,  or 
against  him.  His  argument  to  the  court  is  this  :  '^  If  the  rule 
be  established,  as  I  claim  it  should  be,  that  a  renewal  by  my 
co-defendants  is  not  a  renewal  against  me,  then  I  demand 
judginent  on  that  ground.  But  if  it  shall  be  determined  that 
a  renewal  by  one  is,  in  law,  a  renewal  by  aU,  then,  I  insist, 
that  when  I  denied  any  renewal  by  myself,  such  denial  shall 
be  construed  as  a  denial  that  any  one  of  the  defendants  ratified 
and  renewed  the  promise  alleged  in  the  declaration,  and  there- 
fore that  the  rejoinder  is  a  full  answer  to  the  replication,  and 
Vol.  III.  69 
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creates  an  issue  of  fact  in  the  cause.  It  will  follow,  upon  this 
reasoning,  that  the  demurrer  is  erroneously  taken,  and  must  be 
overruled."  It  will  thus  be  seen,  that  if  it  be  determined  that 
a  renewal  bygone  is  not  a  renewal  by  ail,  then  the  defendant 
succeeds  on  that  ground :  and  if  it  be  determined  that  a  re- 
newal by  oqe  i«  a  renewal  by  aZZ,  then  he  will  succeed,  because 
the  court  will  construe  his  denial  that  he  renewed  the  promise, 
as  a  deqial  thqi(  he  or  any  other  defendant  renewed  them. 

I  caa  only  say,  that  before  such  an  argument  can  be  success- 
fully addressed  to  me,  I  must  see  a  case  in  pqint  which  com- 
pels me  to  yield  a  submission  to  this  doctrine  upon  the  stem 
principle  of  "  stare  decisis."  My  reasons  are  these :  (1.)  To 
adopt  the  doctrine  contended  for,  we  must  violate  the  well  set- 
tled rule  of  pleading  which  declares  that  what  is  stUeged  in  a 
pleading  aqd  not  denied  in  the  answer  to  it,  is  admitted.  (2.) 
To  change  the  denial  of  a  renewal  by  Rathbuq,  pleaded  as  a 
fact,  into  a  denial  of  a  renewal  by  any  one  of  four  co-defendants, 
as  a  matter  of  law,  is  in  direct  hostility  to  several  other  well 
settled  rules  for  the  guidance  of  courts  in  the  construction  of 
pleadings.  It  is  the  office  of  pleading  to  state /oc/^,  and  facts 
wdy.  (1  Ch,  PL  572,  3.)  We  are  therefore  bouqd  to  regard 
this  denial  as  a  mo^tter  of  fact ;  and  the  fact  thus  pleaded  is, 
that  Raihbun  did  not  hiviself  personally^  by  his  o^n  act,  renew 
the  promise.  This  I  assert  to  be  the  fair  and  natural  interpre- 
tation of  this  denial.  But,  we  are  not  left  to  this  rule  of  con- 
struction alone ;  for  there  is  another  which  ordains  that  where 
a  pleading  is  open  to  two  constructions,  that  shall  be  adopted 
by  the  court  which  is  most  s^roqgly  against  the  pleader.  (1  C%. 
PL  271.)  In  the  face  of  this  rule  of  construction,  are  we  at 
liberty  to  hold  (upon  a  derpurrer  to  this  rejoinder  founded  on 
the  amission  of  any  denial  that  the  other  defendants  renewed,) 
that  a  denial,  by  this  defendant,  in  its  very  terms  restricted  to 
himself,  shall  be  enlarged  and  amplified  into  a  denial  of  a  re- 
newal by  the  other  defendants?  (3.)  Such  a  construction  wiU 
involve  the  absurdity  of  enabling  the  defendant  to  insist  upon 
two  opposite  legal  doctrines,  and  to  succeed  on  this  demurrer 
whichever  shall  be  adopted.    If  the  counsel  could  satisfy  the 
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court  that  the  other  defendants  qould  not  renew  the  promise  so 
as  to  charge  his  client,  then  he  would  have  judgiiient  on  the 
law  of  the  case,  by  giving  the  rejoinder  its  obvious  interpreta- 
tion. If  he  should  fail  in  this,  then  he  succeeds  by  enlarging 
his  individual  denial,  into  a  denial  for  all  the  defendants — a 
construction  not  warranted  by  the  words  of  the  rejoinder,  and 
in  direct  conflict  with  the  settled  rules  of  interpretation ;  wheth- 
er we  apply  the  popular  or  legal  rules  of  construction  to  the 
pleading  in  question.  (4.)  If,  however,  this  restricted  denial  is 
to  be  construed  as  a  denial  applicable  to  all  of  the  defendants, 
then  it  must  be  done  by  considering  the  defendant  as  pleading 
the  law  and  not  the /oc^,  and  of  arriving  at  the  desired  conclu- 
sion by  argument,  and  not  by  a  direct  and  plain  averment. 
The  pleading  is  therefore  bad  in  form,  and  liable  to  objection 
on  a  special  demurrer.  This  defect  of  form  is  reached  by  the 
special  cause  of  demurrer  assigned.  It  states  the  fact  on  which 
the  objection  is  founded,  and  calls  the  attention  of  the  pleader 
to  the  point  in  which  the  pleading  is  defective ;  and  in  my 
judgment  that  is  enough,  without  saying,  in  words,  that  the 
rejoinder  was  argumentative,  or  was  incapable  of  trial,  by  means 
of  the  defendant  pleading  the  law  instead  of  the  fact  When 
the  demurrer  points  out  and  specifies  the  defect  complained  of, 
that  is  enough,  without  christening  it  by  name. 

It  is  a  matter  of  some  surprise  that  the  doctrine  contend*ed 
for  by  the  defendant's  counsel  should  ever  have  found  favor 
with  the  court  The  point  could  not  have  been  considered  by 
Justice  Cowen  with  his  usual  care,  in  the  case  cited  from  1 
JEEll^  561.  And  the  principle  must  have  been  confounded  with 
that  which  would  prevail  in  actions  of  tort,  where  each  defen- 
dant stands  upon  his  own  merits,  and  is  not  afiected  by  the  acts 
of  his  co-defendants ;  or  with  that  which  is  applied  to  a  case 
where  a  plaintiff  declares  upon  a  joint  contract,  and  where  the 
plea  of  non-assumpsit  by  one  defendant,  denying  that  he  prom- 
ised, would  be  a  perfect  defencej  But  the  case  at  bar  is  far 
different  The  fatal  distinction  for  this  defendant  is,  that  upon 
the  question  of  reviving  a  promise  barred  by  the  statdte  of 
limitations,  it  is  immali^rial  whether  he  personally  renewed  the 
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original  promise  or  not,  providejd  any  of  his  co-debtors  had  done 
sa    {See  16  John.  Rep.  3 ;  4  Cowen's  Rep.  494 ;  7  Wend. 
441.)    Indeed,  so  well  settled  is  this  principle,  that  the  courts 
have  for  many  years  refused  to  hear  an  argument  upon  it. 
There  must  be  judgment  for  the  plaintiff  on  the  demurrer. 


Same  Term.     Before  the  same  Justices. 
Vallance  vs.  King. 

The  pioviiions  of  the  revued  Btatates  relating  to  excise,  and  the  regulation  of  tavenis 
and  groceries,  are  not  repealed  by  the  act  of  May  14, 1846,  in  cases  where  the 
electors  of  a  town  have  determined  by  vote,  in  pursuance  of  that  act,  that  no  Yt- 
cense  shall  be  granted  for  the  sale  of  liquor. 

Although  a  circuit  judge  commits  an  error  in  admitting  testimony,  yet,  if  in  the  pro- 
gress of  the  trial  such  testimony  becomes  immaterial,  and  the  court,  upon  an  ap- 
plication to  set  aside  the  verdict,  on  a  case,  can  see  that  the  error  of  the  jw^ 
could  not  have  injured  the  party,  it  will  not  grant  a  new  trial  for  that  reason. 

The  rules  respecting  the  admission  of  evidence  are  the  same  in  civil  as  they  are  in 
criminal  cases. 

A  mere  abstract  decision,  in  favor  of  the  admission  of  evidence,  although  erroneous, 
is  no  ground  for  a  new  trial,  unless  evidence  was  actually  given  under  it 

An  exception  does  not  lie  to  the  refusal  of  a  judge,  at  the  circuit,  to  charge  several 
matters  in  one  continuous  proposition,  if  any  part  of  the  entire  series  of  points 
proposed  is  wrong. 

Counsel  have  a  right  to  submit  their  propositions  to  the  judge  separately,  and  to  require 
hun  to  pass  upon  them  separately.  But  if  counsel  submit  a  proposition  consistiiig 
of  several  points,  the  judge  is  not  bound  to  select  such  parts  as  would  be  admisst- 
ble  if  standing  alone,  and  to  pass  upon  them  separately,  unless  requested  to  do  sa 
He  performs  all  the  duty  incumbent  upon  him  when  he  decides  upon  the  entire 
proposition  as  made. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  as  over- 
seer of  the  poor  of  the  town  of  Springport,  to  recover  penalties 
incurred  by  the  defendant  for  violations  of  the  excise  law& 
The  Ist,  4th  and  6th  counts  of  the  declaration  were  for  viola- 
tions of  the  16th  section  of  the  title  of  the  revised  statutes  rela- 
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ting  to  excise,  and  the  regulation  of  taverns  and  groceries ; 
(1  R,  S.  680 ;)  the  2d,  5th  and  7th  counts  were  for  violations 
of  the  16th  section  of  that  title ;  and  the  3d,  8th  and  9th  counts 
were  for  violations  of  the  5th  section  of  the  act  relating  to  excise, 
alia  licensing  retailers  of  intoxicating  liquors,  passed  May  14, 
1845.  {Laws  cf  1845,  p.  322.)  The  defendant  pleaded  nil 
debet  The  cause  was  tried  at  the  Cayuga  circuit  in  March, 
1847,  before  Whiting^  Cir.  Judge.  The  plaintiff  offered  to 
prove  by  the  town  clerk,  and  the  records  of  the  town,  that  at 
an  election  held  in  the  town  of  Springport,  in  1845,  it  was  de- 
cided by  tlie  electors  that  no  license  should  be  granted  for  the 
sale  of  liquors  in  that  town.  This  testimony  was  objected  to 
by  the  defendant  as  inadmissible  under  the  pleadings ;  the  dec- 
laration not  alleging  that  such  an  election  had  been  held.  But 
the  circuit  judge  admitted  the  evidence.  The  defendant's 
counsel  objected  to  any  evidence  being  given  under  the  3d,  8th 
and  9th  counts  of  the  declaration  ;  for  the  reason  that  in  those 
counts  no  reference  was  made  to  the  revised  statutes,  or  to  any 
statute  giving  a  penalty,  except  the  5th  section  of  the  act  of 
1845.  The  judge  sustained  the  objection,  and  the  plaintiff  ex- 
cepted. The  defendant  objected  to  the  plaintiff's  proving  more 
than  one  offence  under  any  one  count ;  but  the  court  overruled 
the  objection.  The  plaintiff  proved  the  sale  of  liquor  by  the 
defendant  on  two  occasions ;  and  rested*  The  defendant  then 
moved  for  a  nonsuit,  which  motion  was  denied.  The  defen- 
dant then  requested  the  court  to  chai^  the  jury  that  there  was 
no  proof  that  would  s^ply  to  any'^coant  in  the  declaration,  ex- 
cept those  framed  for  a  violation  of  the  16th  section  of  the  title 
of  the  revised  statutes  relating  to  excise,  ^fcc  and  that  but  one 
penalty  could  be  recovered  under  each  count,  upon  that  section. 
And  that  there  was  no  evidence  to  show  that  the  defendant 
ever  ^old  any  liquor,  or  that  any  was  sold  with  his  knowledge 
or  consent,  or  by  his  directions.  The  judge  refused  so  to  charge 
the  jury,  bu^  charged  them,  in  substance,  that  if  they  believed 
the  defendant  had  sold  liquor,  or  had  permitted  others  to  sell  it 
for  his  benefit,  he  was  liable ;  and  that  if  the  jury  found  a  sale 
under  such  circumstances,  thev  should  find  a  verdict  of  $25  for 
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each  sale.     The  jury  found  a  verdict  of  $50  for  the  plaintiff. 
The  defendant,  upon  a  case,  now  moved  for  a  new  trial 

D.  Wright^  for  the  plaintiff. 

Clark  4*  Underwood^  for  the  defendant. 

By  the  Cimrt,  Gridley.  J.  There  are  two  counts  (the  2d 
and  5th,)  in  the  declaration  in  this  cause,  founded  on  a  viola- 
tion of  the  16th  section  of  the  old  excise  act ;  (1  JR.  «S.  680 ;) 
and  under  these  counts  the  plaintiff  is  entitled  to  retain  his  ver- 
dict for  two  penalties,  if  no  error  was  committed  by  the  court 
or  jury,  upon  the  trial  of  the  cause,  which  requires  Us  to  grant 
a  new  trial.  It  is  argued,  by  the  defendant's  counsel,  that  ia 
a  case  when  the  electors  of  a  town  had  voted  ''  no  license,^^  the 
provisions  of  the  revised  statutes  were  repealed  except  so  far  as 
to  fix  the  amount  of  the  penalty  to  be  recovered  under  the  act 
of  1845.  We  held  otherwise,  however,  at  the  last  Oswego 
term,  upon  the  authority  of  an  adjudication  of  the  late  supreme 
court.  The  same  point  is  also  substantially  decided  in  the 
case  of  Hodgman  v.  The  People^  decided  in  January,  1847, 
but  not  yet  reported*  This  leads  us  to  inquire  whether  there 
was  any  error  committed  by  the  judge,  upon  the  trial,  whicb 
requires  us  to  set  the  verdict  aside. 

(1.)  The  admission  of  the  town  records  i«  alleged  to  have 
been  erroneous ;  and  if  the  3d,  8th  and  9th  counts  of  the  dec- 
laration had  been  stricken  out  at  that  stage  of  the  trial,  or  if  the 
objection  had  been  placed  on  the  ground  that  the  evidence  was 
inadmissible  under  the  other  counts  in  the  declaration,  the  ob- 
jection would  have  been  good,  and  the  evidence  ought  to  have 
been  excluded.  The  objection,  however,  we  think  was  placed 
upon  untenable  grounds.  The  second  section  of  the  act  of 
1845,  provides  for  entering  the  result  of  the  election  upon  the 
records  of  the  town,  and  the  book  was  competent  evidence. 
{See  1  R.  S.  343,  k\  12,  16.)  And  it  was  unnecessary  that  the 
special  allegation  contemplated  by  the  objection,  should  have 
been  inserted  in  the  declaration.     But  if  the  judge  committed  an 
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error  in  ibis  respect,  it  became  imtncLterial  in  the  progress  of 
the  cause — the  recovery  having  been  under  the  provisions  of 
the  revised  statutes^  and  no  ofler  being  made  to  prove  a  license. 
This  being  an  application  to  set  aside  the  verdict  upon  a  cc»«, 
a  new  trial  should  not  be  granted  when  the  court  can  see  that 
the  error  of  the  judge  could  not  have  injured  the  defendant 
(3  HUl,  214.    2  Id.  205.     I  Denio,  524.) 

(2.)  It  is  insisted  that  the  judge  decided  erroneously  in  hold- 
ing that  more  than  one  offence  could  be  proved  under  one 
count  The  case  of  Hpdgman  v.  The  People,  before  cited, 
and  17  Wend,  ATS,  are  authorities  to  show  that,  upon  an  in- 
dictment, this  would  have  been  a  fatal  error*  Nor  is  the  gen- 
eral proposition  to  be  denied  that  the  rules  relating  to  the 
admission  of  evidence  are  the  same  in  civil  as  they  are  in  crim- 
inal cases.  But  it  has  been  established  that  under  the  provis- 
ions of  the  revised  statutes,  several  penalties  may  be  recovered 
upon  the  same  declaration,  (3  SUl,  527.)  And  in  6  Hillj 
618,  it  was  decided  that  the  same  words  in  an  action  of  slander 
might  be  proved  to  have  been  uttered  at  different  times  and 
places,  though  laid  in  a  single  count  only.  {See  also  The  Peo- 
ple V.  McFadden,  13  Wend,  396.)  But  we  do  not  deem  it 
necessary  to  decide  this  point ;  for  a  mere  abstract  decision  in 
favor  of  the  admission  of  evidence,  unless  evidence  was  actually 
given  under  it,  is  no  ground  for  a  new  trial.  It  does  not  appear 
that  a  greater  number  of  independent  offences  were  given  in 
evidence  under  this  decision  than  there  were  counts  to  which 
they  were  applicable.  The  jury  found  that  there  were  only 
two  offences  proved,  and  we  have  already  seen  that  there  were 
two  sufficient  counts  under  which  the  plaintiff  was  entitled  to 
recover.  Thfs  defendant,  therefore,  could  not  have  been  injured 
by  this  decision,  and  the  authorities  already  cited  forbid  us  to 
grant  a  new  trial  for  such  an  error. 

(3.)  We  think  the  judge  was  right  in  refusing  to  nonsuit  the 
plaintiff.  There  was  evidence  enough  to  justify  him  in  sub- 
mitting it  to  the  jury. 

(4.)  The  judge  was  requested  to  charge  several  matters  in 
one  continuous  proposition,  which  he  refused  to  do,  and  there 
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was  an  exception  for  such  refusal  to  charge,  that  is,  for  his  re- 
fusal to  charge  the  whole  matter  thus  proposed,  and  not  for 
refusing  to  charge  any  one  part  of  the  proposition  pointed  out 
as  objectionable.  Now  the  judge  was  right  in  his  refusal,  if 
any  part  of  the  entire  series  of  points  proposed  was  wrong. 
The  judge  decides  upon  the  entire  proposition  put  forth  by  the 
counsel ;  and  is  not  bound  to  select  such  parts  of  the  whole 
proposition  as  would  be  admissible,  if  standing  alone,  and  to 
pass  upon  them  separately,  unless  requested  so  to  do.  He  per- 
forms all  the  duty  required  of  him  when  he  decides  upon  the 
entire  proposition  as  the  counsel  chooses  to  present  it.  The 
counsel  has  a  right  to  submit  his  propositions  separately,  and 
to  require  the  judge  to  pass  upon  them  separately ;  but  he  has 
not  done  so  here,  and  as  we  think,  for  that  reason,  can  take 
nothing  by  his  general  exception.  (See  the  cases  collected  in 
2  Cowen  ^  HUVs  ISotes,  p,  270.)  The  judge  was  right,  we 
beUeve,  in  refusing  to  charge  that  there  was  no  evidence  of  any 
sale  by  or  with  the  defendant's  knowledge. 

(5.)  The  charge  itself,  so  far  as  it  went,  was  unobjectionable. 
It  was  substantially  a  charge  that  the  plaintiff  must  recover,  if 
at  all,  under  the  16tl)  section  of  the  act  relating  to  excise,  in 
the  revised  statutes.  And  the  jury  found  but  two  such  sales — 
a  number  that  does  not  exceed  the  number  of  counts  for  a  vio- 
lation of  that  section.  The  objection  that  the  judge  charged 
the  jury  that  they  might  find  a  verdict  upon  their  "  belief" 
merely,  is  hypercritical.  The  judge  must  be  taken  to  have 
meant  a  '' belief"  founded  on  the  evidence;  and  so  the  jury 
must  have  understood  him. 

(6.)  We  have  already  anticipated  the  only  remaining  ques- 
tion that  can  be  raised  here  ,*  and  that  is  upon  the  sufficiency 
of  the  evidence  to  uphold  the  verdict.  We  have  carefully  ex- 
amined the  testimony  in  the  case,  and  have  no  doubt  that 
enough  was  extracted  from  the  witnesses,  reluctant  as  they 
manifestly  were,  to  warrant  the  jury  in  finding  all  the  facts 
necessary  to  support  the  verdict. 

Upon  the  whole,  therefore,  though  the  judge  may  have  com- 
mitted some  errors  upon  the  trial,  we  do  not  think  those  errors 
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were  important,  or  that  the  defendant  could  have  been  preju- 
diced by  them.  And  as  the  motion  is  made  upon  a  cascj  in- 
stead of  a  bill  of  exceptions,  the  verdict  must  stand,  and  the 
motion  be  denied. 


Same  Term.    Before  the  same  Justices. 
Yallance  vs.  Everts. 

The  offence  of  ielling  ■pirituoiu  Hqoon,  in  TbUtion  of  the  exeiee  lawi,  may  be  ee- 
Ubliihed  bj  dzeiimetantial  evidence.  And  the  ftet  that  the  defendant  kept  liquor 
in  hk  groooy  itore,  to  eell,  ia  eompetent  evidence  for  that  pupoae  in  an  action 
agaimt  him  to  recover  the  penahy. 

This  was  an  action  of  debt,  brought  by  the  plaintiff  as  over- 
seer of  the  poor,  to  recover  penalties  incurred  by  the  defendant 
for  violations  of  the  excise  laws.  The  pleadings  were  similar 
to  those  in  VaUance  v.  Kingj  {antey  p.  648.)  The  cause  was 
tried  at  the  Cayuga  circuit  in  March,  1847,  before  Whiting, 
Gir.  Judge.  The  plaintiff  introduced  as  a  witness  David 
Everts,  jun.  and  asked  him  the  following  question :  "  Did  the 
defendant  keep  liquors  of  different  kinds  in  his  grocery,  to  sell?^ 
This  question  was  objected  to  by  the  defendant's  counsel  as 
improper,  and  the  objection  was  sustained  by  the  court,  and  the 
evidence  excluded.  The  plaintiff  excepted,  and  the  jury  hav- 
ing found  a  verdict  for  the  defendant,  the  plaintiff,  for  this  and 
other  reasons  not  necessary  to  be  mentioned,  filed  a  bill  of  ex- 
ceptions, and  moved  for  a  new  trial. 

David  Wright,  for  the  plaintiff. 

Clark  4*  Underwood,  for  the  defendant. 
Vol.  III.  70 
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By  the  Court,  Gridlby,  J.  In  ibis  case  it  is  impossibktA 
avoid  the  granting  of  a  new  trial  The  judge  erred  in  reject- 
ing the  question  '^whether  the  defendant  kept  liquor  in  his 
grocery  to  sell."  The  offence  of  selling  spirituous  liquors  in 
violation  of  the  eiccise  laws  may  be  established  by  circumstan- 
tial evidence,  and  the  fact  offered  to  be  proved  and  rejected, 
was  competent  in  that  aspect  of  the  case.  The  like  kind  of 
evidence  is  constantly  received  upon  trials,  even  for  capital  of- 
fences. The  very  point  has,  however,  been  decided  in  the  case 
of  Hulbert  v.  The  People,  The  decision  was  pronounced  isx 
January,  1846,  and  is  not  reported.  I  have,  however,  perused 
the  opinion  of  the  late  Chief  Justice  Bronson,  and  it  adjudicates 
the  very  question  presented  in  this  cause  for  our  determinaticHL 

There  must  be  a  new  trial,  with  costs  to  abide  the  event 
And  whatever  questions  arise  out  of  the  repeal  of  the  act  of 
1846,  must  be  settle  in  another  place ;  they  cannot  be  disposed 
of  on  this  motion. 

New  trial  granted. 


Same  Term.     Before  the  same  Justices. 
Wright  vs,  Douglass. 

In  an  action  of  ejectment  the  plaintiff  claimed  title  under  a  aberiff's  sale  vpoo  a 
judgment  in  his  favor  against  the  Towanda  Bank,  recovered  open  an  attwrhiiiHil 
iaaued  against  the  bank  as  a  foreign  corporation.  To  show  the  title  to  the  preoi- 
ises  in  the  bank  at  the  time  they  were  seized  by  virtue  of  his  attachment,  ths 
plaintiff  proved  the  recovery  of  a  judgment  by  the  bank  against  Dennis,  the  fonMr 
owner,  the  sale  of  such  premises  upon  an  execution  issued  thereon,  and  the  purdissB 
thereof  by  the  bank,  at  the  sheriff's  sale,  and  the  execution  of  a  ceztifieafte  by  the 
sheriff  to  the  bank,  as  such  purchaser,  dated  June  6,  1838.  The  plaintiff  then 
gave  in  evidence  a  deed  of  the  premises  finom  the  sheriff  ta  the  bank,  dated  De- 
cember 16, 1845,  after  the  commencement  of  the  suit;  but  there  was  no  proof  of 
the  delivery  of  thb  deed  to  the  bank,  or  to  any  person  having  authority  to  aecepi 
it  on  behalf  of  the  bank.    In  addition  to  this,  it  appealed  the  bonk  itwif  had| 
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deotod  to  tbuidon  the  inchoate  titte  it  had  Bcqiurad  by  the  ■heriflT'e  esttfoaie, 
uiid  had  aoDgbt,  by  a  different  method,  to  obtain  a  beneficial  intemt  in  the  |iNin> 
iMf  I  and  to  convey  that  interat,  together  with  an  outBtandiog  tniat  eatate,  to  an- 
other creditor,  the  defendant,  in  satiaftction  of  a  just  debt  The  bank  had  mam- 
over  become  insolvent,  and  had  ceased  fVom  all  bosineaB  opentlooe  some  yean 
before  the  daDe  of  the  instrmnent ; 

Beid  that  the  deed  conid  not  be  apheld  as  having  been  deti^vered  either  to  the 
grantee,  or  to  any  agent  «Qthorized  to  accept  it  on  behalf  of  the  bank,  so  as  to  vest 
the  title  in  the  bank,  by  relation,  at  the  time  when  the  attachment  was  served ; 
but  that  it  most  be  regarded  as  having  been  procmed  by,  and  delivered  to,  the 
plaintiff,  without  the  knowledge  or  consent  of  the  bank,  or  of  the  defendant,  to 
whom  the  nghta  and  interests  of  the  bank  in  the  premises  had  been  transferred. 

Beld  also,  that  it  wasx^mpetent  for  the  Bank  of  Towanda  and  Dennis  to  agree  to 
abandon  the  sheriff's  oertificato  and  to  adopt  a  direct  mode  Y>f  acquiring  a  title  to 
the  premises  by  a  conveyance,  and  for  the  bank  to  transmit  that  title  to  any  cred- 
itor, in  payment  of  a  just  debt  And  that  no  one  could  questioii  the  legality  of 
such  a  proceeding  except  a  creditor  who  stood  in  a  situation  to  challenge  the 
transaction  as  a  fraud  upon  his  rights. 

And  Dennis  having  executed  a  deed  of  the  premises  to  Dana,  the  attorney  and 
trustee  of  the  Bank  of  Towanda,  on  the  4th  of  December,  1839,  which  it  appeared 
from  the  evidence  was  executed  by  the  consent  and  procurement  of  the  bank,  and 
that  the  bank  furnished  the  consideration,  viz.  the  debt  due  from  Dennis  to 
the  becnk ; 

Seld  Jurlker^  that  this  was  a  new  arrangement  which,  as  between  Dennis  and  the 
bank,  subverted  the  title  derived  under  the  sheriff's  certificato.  That  such  deed 
was  inconsistent  with  the  title  derived  under  the  sheriff 's  sale,  and  must  be  held 
to  be  evidence  that  such  title  was  abandoned,  by  a  mutual  agreement  of  the  par- 
ties ;  that  thenceforth  the  bank  possessed  no  right  or  interest  in  the  premises  by 
virtue  of  the  s'heriff's  certificate;  and  that  consequently  the  plaintiff  could  not 
acquire  any  title  based  on  such  certificate. 

'Beid  alsoy  that  the  bank  having  furnished  the  funds  which  constituted  the  consider- 
ation of  the  conveyance,  the  deed  from  Dennis  to  Dana  created  a  resulting  trust 
in  favor  of  the  bank — ^it  not  appearing  that  any  trust  was  expressed  on  its  face — 
and  that  it  conveyed  the  entire  estate  in  the  land  to  Dana,  by  virtue  of  the  51st 
section  «ftbe  article  of  the  revised  statutes  relative  to  uses  and  trusts,  subject  only 
to  the  provisions  of  the  53d  section  of  that  article ;  and  that  to  entitle  himself  to 
recover,  the  plaintiff  must  bring  himself  within  the  provisbns  of  the  52d  section,  by 
showing  that  he  was  a  creditor  of  the  bank,  at  the  date  of  the  deed. 

Sdd  fnrtker^  that  the  fact  that  the  plaintiff's  claim  was  founded  on  bank  notes  is- 
sued by  the  Towanda  Bank,  bearing  various  dates  from  1835  to  1841,  without 
any  proof  to  show  when  such  notes  were  issued  by  the  bank,  or  when  the  plain- 
tiff received  them,  or  how  largo  a  portion  of  the  indebtedness  constituting  the 
plaintiff's  judgment  arose  upon  notes  bearing  date  before  the  execution  of  the  deed, 
furnished  no  evidence  that  the  plaintiff  was  a  creditor  of  the  bank  at  the  date  of 
the  deed. 

By  the  terms  of  the  d9d  section  of  the  article  of  the  revised  statutes  relative  to  uses 
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and  tniftiy  when  a  gnnt  m  made  to  one  pcnon  and  the  coottdentioo  ie  paid  hjr 
another,  a  tnut  resulta  in  fiivor  oi  aU  the  crediion  of  the  penon  paying  the  con- 
sideration. Itdoes  not  make  the  convejance  void  in  toio,  as  the  statate  of  firands 
does,  bat  only  pro  taaUo^  to  the  extent  that  may  be  necessary  to  satisfy  the  jost 
demands  of  soch  crsditofs. 

Accordingly,  a  creditor  of  the  person  paying  the  consideration  cannot  obtain  a  jndg- 
ment  at  law  for  an  indebtedness,  a  part  of  which  arose  qfier  the  conveyance,  and 
by  a  sale  lor  the  satirfaction  of  the  whole  judgment  transfer  the  title  of  the  whob 
of  the  premises  embraced  in  the  conveyance.  On  the  contrary  the  creditors  most 
seek  their  remedies  in  equity,  wheie  alone  the  rights  of  ail  parties  can  be  properily 
adJQsted. 

The  beneficial  interest  of  a  cestui  gue  trust  in  lands  cannot  be  sold  on  a  jodgment 
and  execation  at  law. 

Under  the  act  of  1843,  relative  to  proceedings  by  attachment  against  foreign  corpo- 
rations, by  which  provision  is  made  for  seizing  the  trust  property  of  such  corpora- 
tions in  this  state,  the  attachment  must  be  executed  by  leaving  a  copy  thereof  with 
the  trustee. 

Where  a  statute  has  prescribed  a  personal  service  of  process  as  the  oommenoeaisnt 
of  any  legal  proceeding,  the  directions  of  the  statute  must  be  obeyed,  if  a  penooal 
service  is  possible ;  or  the  court  or  oflicer  will  not  acquire  jurisdidion  owr  the 
person  of  the  defendant 

Ejectment  cannot  be  maintained  unless  the  plaintiff  has  the  legal  estate  in  Hie 
premises. 

This  was  an  action  of  ejectment  brought,  to  recover  the  north 
half  of  lot  No.  130,  in  George  Scriba's  fish  pond,  or  location  in 
Constantia,  Oswego  county,  and  was  tried  before  Judge  Grid- 
ley,  at  the  Oswego  circuit,  in  December,  1846.  The  defendant 
admitted  that  he  was  in  possession  at  the  commencement  of  the 
suit.  The  plaintiff's  counsel,  for  the  purpose  of  proving  title 
in  the  plaintiff,  produced  and  read  in  evidence  the  following 
documentary  evidence.  (1.)  Exemplification  of  a  deed  from 
John  McYickar  and  wife  to  Eben  J.  Dennis,  of  the  premises  in 
question,  dated  August  1, 1835,  duly  acknowledged  and  reconl- 
ed  in  Oswego  county  clerk's  ofBce,  December  28th,  1836.  (2.) 
Exemplification  of  a  judgment  record  in  the  supreme  court,  in 
favor  of  the  Towanda  Bank,  against  Eben  J.  Dennis,  in  asBump- 
sit ;  judgment  docketed  October  23,  1837,  for  $2098,43.  (L) 
Exemplification  of  a  test.  fi.  fa.  upon  this  judgment  to  the 
sheriff  of  Oswego  county,  tested  23d  of  October,  1837,  returna- 
ble on  the  first  Monday  of  January  thereafter,  with  directions 
to  levy  the  amount  of  the  judgment  and  interest ;  with  the 
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sheriff's  return  endorsed,  of  a  levy  upon  the  premises  in  ques- 
tion— referring  to  the  above  deed  from  John  McYiekar  and  wife 
to  E.  Dennis  as  recorded.  The  levy  was  made  on  the  4th  of 
December,  1837.  The  sheriff  returned  that  he  had  made 
^1618,37,  and  wutta  bona  as  to  residue.  (4.)  Exemplification 
of  a  certificate  of  sale  from  the  sheriff  of  Oswego,  dated  6th  of 
June,  1838,  made  out  and  subscribed  in  duplicate,  and  filed  in 
the  office  of  the  clerk  of  Oswego,  on  the  22d  of  June,  1838, 
showing  that  the  premises  in  question  were  sold  under  the  above 
execution  in  due  form  on  the  6th  of  June,  1838,  at  public  auc- 
tion, in  the  town  of  Constantia,  describing  the  premises,  and 
whereof  Dennis  was  seised  on  the  23d  of  Octoberi  1837,  to  the 
Towanda  Bank,  who  became  the  purchaser,  at  ^1600 ;  and 
that  the  purchaser  would  be  entitled  to  a  deed.  (6.)  Deed  from 
Jonathan  Case,  late  sheriff  of  Oswego,  reciting  the  above  exe- 
cution and  sale  and  certificate,  and  that  16  months  had  expired 
and  no  redemption  had  been  made,  and  convejang  the  prem- 
ises in  question  to  the  Towanda  Bank.  Deed  dated  16th  of 
December,  1846,  acknowledged  but  not  recorded.  (6.)  Elxem- 
plification  of  an  act  of  the  general  assembly  of  Pennsylvania 
incorporating  the  Towanda  Bank,  to  be  located  in  Towanda, 
Pennsylvania.  (7.)  Exemplification  of  letters  patent  from  the 
governor  of  Pennsylvania,  constituting  the  said  bank  a  body  cor- 
porate, until  November  1, 1849.  (8.)  Exemplified  copy  of  an  at- 
tachment issued  out  of  the  supreme  court  of  this  state,  in  favor 
of  James  Wright,  (plaintiff  in  this  suit,)  against  the  Towanda 
Bank,  directed  to  the  sheriff  of  the  county  of  Oswego,  reciting 
that  the  said  James  Wright,  a  resident  of  Tioga  county,  had 
made  application  in  writing  to  John  J.  Taylor,  supreme  court 
commissioner  of  that  county,  for  the  issuing  and  allowance  of 
an  attachment  against  the  Towanda  Bank,  a  corporation  cre- 
ated under  the  laws  of  Pennsylvania ;  that  he  had  presented 
his  petition  and  affidavit,  &c.  verifying  the  fact  and  circum- 
stances, &c.  and  commanding  the  sheriff  of  Osw^o  to  attach 
the  estate,  real  and  personal,  of  the  Towanda  Bank,  and  par- 
ticularly the  premises  in  question,  which  were  described  in  the 
attachment ;  the  attachment  being  in  due  form,  tested  May  1, 
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1843,  aad  returnable  on  the  1st  Monday  of  July  following. 
The  commisBioner's  order  for  the  attachment  was  endorsed  up- 
an  the  attachment,  dated  26th  of  June,  1843,  and  the  sheriff 
of  Oswego,  Norman  Rowe,  by  Edwin  Chase,  his  deputy,  return- 
ed upon  this  attachment  that  he  had  attached  the  said  prem- 
ises, describing  them.  (9.)  Exenq>lification  of  a  judgment  record 
in  the  attachment  suit,  in  the  supreme  court,  in  favor  of  James 
Wright  against  the  Towanda  bank.  Judgment  docketed  18th 
cS  November,  1843,  for  damages  and  costs,  $1861,69.  The  re- 
cord set  forth  the  proceedings  by  attachment,  under  the  statute, 
against  the  Towanda  Bank  as  a  foreign  corporation,  and  was 
founded  upon  divers  promissory  notes  issued  by  the  Towanda 
Bank,  presented  for  payment  and  not  paid.  The  particular 
notes  were  set  forth  in  the  notice  accompanying  the  biU  or  de- 
claration ;  which  were  of  various  denominations  and  of  different 
dates  from  1836  to  1841,  and  judgment  was  entered  by  de&ult 
after  due  proof  of  service  of  notice  as  required  by  the  order  of 
the  court  and  the  provisions  of  the  statute.  (10.)  Exemplifica- 
tion of  an  execution  under  this  judgment,  directed  to  the  sher- 
iff of  Oswego,  for  $1861,69,  tested  a6th  of  December,  1843. 
Endorsed  as  received  30th  of  December,  1843,  and  as  made  in 
full,  by  N.  Rowe,  late  sheriff,  B.  Chase,  deputy,  by  sale  of  real 
estate.    There  was  also  the  following  endorsement : 

"  Feb'y  24,  1844.  Reed,  payment  in  fall,  by  purchase  of 
real  estate ;  500  acres  of  land  in  Constantia,  sold  this  day  to 
me,  by  virtue  of  the  within  execution,  for  $1924. 

James  Wright,  by  Alex.  Brooks." 

(11.)  Certificate  of  sale  by  Norman  Rowe^  late  sheriff,  K 
Chase,  late  deputy,  dated  24th  of  February,  1844 ;  showing  the 
sale  of  the  premises  in  question  under  the  execution  last  men- 
tioned, for  $1924,  and  the  purchase  thereof  by  James  Wrightj 
(by  Alex.  Brooks,)  and  that  Wright  would  be  entitled  to  a  deed 
in  15  months,  unless  the  premises  were  redeemed.  (12.)  Deed 
from  Norman  Rowe,  late  sheriff  of  Oswego,  to  James  Wright 
for  the  same  premises,  (by  E.  Chase,  late  deputy,)  dated  30th 
of  August,  1845,  reciting  the  execution,  the  levy  upon  the  prem- 
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ifles  in  question,  and  the  sale  and  certificate,  and  that  the  15 
months  had  expired  without  redemption.  Deed  duly  acknowl- 
edged and  recorded  29th  of  September,  1845.  (13.)  Exempli- 
fication of  a  deed  dated  August  15,  1843,  and  recorded  in  Qs* 
wego  county  clerk^s  office  on  the  21st  of  August,  1843,  between 
Amasa  Dana  of  the  first  part,  the  Towanda  Bank,  by  C«  L. 
Ward  their  president,  of  the  second  part,  and  William  B,  Doug- 
lass, cashier  of  the  Bank  of  Ithaca,  of  the  third  part,  for  the 
premises  in  question.    Of  this  deed  the  following  is  a  copy : 

^'  This  indenture,  made  the  fifteenth  day  of  August,  1843, 
between  Amasa  Dana  of  Ithaca,  in  the  county  of  Tompkins 
and  state  of  New- York,  trustee  for  the  Towanda  Bank,  of  the 
first  part;  the  said  Towanda  Bank,  by  C.  L.  Ward  their  presi- 
dent and  authorized  agent,  of  the  second  part ;  and  William 
B.  Douglass,  cashier  of  the  Bank  of  Ithaca,  of  the  third  part, 
witnesseth :  Whereas,  all  that  certain  piece  or  parcel  of  land 
situate,  lying  and  being  in  Constantia,  d&c.  [describing  the 
premises,]  containing  five  hundred  acres  of  land  including  the 
pond,  has  been  conveyed  to,  and  the  title  thereof  vested  in,  the 
said  party  of  the  first  part  o^  the  trustee  and  for  the  use  of  the 
party  of  the  second  part,  and  a  mortgage  on  the  said  land  given 
by  Eben  Dennis  to  John  McVickar  for  about  the  sum  of  #2286, 
has  also  been  assigned  to  the  said  party  of  the  first  part,  and  is 
held  as  a  security  to  protect  the  title  to  the  said  land ;  and  the 
said  party  of  the  second  part  wishing  and  directing  the  said 
land,  and  the  said  mortgage  thereon,  conveyed  and  transferred 
by  the  said  party  of  the  first  part  to  the  said  party  of  the  third 
part — now  therefore,  this  indenture  witnesseth,  that  the  said 
parties  of  the  first  and  second  part  in  consideration  of  the  sum 
of  two  thousand  dollars  to  the  said  party  of  the  second  part  in 
hand  paid,  the  receipt  whereof  is  hereby  acknowledged,  have 
granted,  bargained,  sold,  6cc.  and  by  these  presents  do  grant, 
bargain,  dpc.  unto  the  said  party  of  the  third  part,  his  heirs  and 
assigns,  all  and  singular  the  said  piece,  parcel  or  tract  of  land 
herein  above  described,  with  the  said  mortgage  above  mention- 
ed, together,''  d&c.  (with  a  covenant  of  warranty  from  the  party 
of  the  secoad  part) 
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(14.)  The  certificate  of  Henry  S.  Walbridge,  judge  of  Toxnp- 
kins  couQty  court  and  counsellor  of  the  supreme  court,  which  was 
admitted  in  evidence  by  stipulation  between  the  attorneys  of 
the  plaintLBT  and  defendant,  "  with  the  like  eflfect  as  if  the  said 
H.  S.  Walbridge  was  personally  present  and  sworn  upon  the 
trial  and  testified  to  the  facts  stated  in  his  certificate."  Tiiis 
certificate  set  forth  the  presenting  of  a  petition  to  him,  on  the 
28th  of  June,  1843,  by  Amasa  Dana  on  behalf  and  in  the  name 
of  the  Ithaca  Bank,  for  an  attachment  against  the  Towanda 
Bank  as  a  foreign  corporation ;  the  proceedings  which  were 
thereupon  had ;  and  the  issuing  of  two  attachments,  the  one 
directed  to  the  sheriff  of  the  county  of  Oswego,  and  the  other  to 
the  sheriff  of  the  county  of  Tioga ;  the  return  of  such  attach- 
ments to  the  judge,  by  the  sheriffs,  on  the  12th  of  July,  1843 ; 
and  the  sending  of  the  same,  with  the  other  papers,  to  the  clerk's 
office  at  Geneva,  to  be  filed.  And  that  on  the  27th  of  October, 
1843,  Mr.  Dana  paid  the  judge  his  fees,  stating,  or  giving  him 
to  understand,  that  nothing  further  was  to  be  done. 

(16.)  Exemplification  of  the  attachment  issued  by  the  said 
H.  S.  Walbridge  in  favor  of  the  Bank  of  Ithaca,  against  the 
Towanda  Bank,  directed  to  the  sheriff  of  Oswego,  and  directing 
him  to  attach  the  estate  real  and  personal  of  the  Towimda 
Bank.  This  attachment  was  not  under  the  seal  of  the  supreme 
or  any  court,  but  was  signed  by  the  said  Walbridge  as  judge, 
and  under  his  own  seal.  Upon  this  attachment  there  was  en- 
dorsed a  return  of  N.  Howe,  as  sheriff  of  Oswego,  by  L.  P. 
Baker,  deputy,  that  he  had  levied  upon  or  seized  the  premises 
in  question — describing  them — and  appraising  them,  with  the 
assistance  of  Eben  J.  Dennis  and  N.  Webb,  as  appraisers.  The 
attachment  was  filed  and  returned  July  24,  1843.  (16.)  Ex- 
emplified copy  of  bond  given  in  the  attachment  proceedings  be- 
fore Judge  Walbridge.  (17.)  Sundry  letters  from  Wm.  B. 
Douglass,  signed  as  cashier,  addressed  to  John  A.  Collier,  plain- 
tiff's counsel.  William  B.  Storm,  a  witness  for  the  plaintiff 
testified  that  he  was  formerly  the  cashier  of  Towanda  Bank ; 
that  be  went  into  the  bank  in  1835,  and  left  it  in  1841.  He 
had  seen  Eben  J.  Dennis,  who  was  endorser  of  a  note  dia- 
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counted  at  the  Towanda  Bank,  and  protested  for  non-payment. 
The  note  was  sent  to  Bruyn  &,  Dana,  attorneys,  of  Ithaca,  for 
collection,  and  was  prosecuted  to  judgment  and  execution,  and 
the  real  estate  of  Dennis  bid  in  for  the  debt.  There  was  an 
outstanding  mortgage  on  the  property,  upon  which  the  Towanda 
Bank  paid  about  $1900,  and  when  witness  left  the  bank  there 
was  about  $500  or  $600  due.  Witness  was  on  the  premises 
in  Constantia,  in  1841.  E.  J.  Dennis  was  in  possession,  or  said 
to  be.  Witness  went  there  on  behalf  of  the  Towanda  Bank ; 
that  he  never  saw  this  outstanding  mortgage.  He  did  not  see 
the  money  paid  on  the  mortgage.  The  $1900  was  remitted  to 
Mr.  Dana  from  1837  to  1841,  he  thinks  in  1840,  for  the  purpose 
of  applying  on  this  mortgage.  Witness  left  an  account  of  this 
money  in  the  Towanda  Bank.  The  plaintiff's  counsel  then 
introduced  the  testimony  of  William  ElweU  and  Christopher 
L.  Ward,  of  Towanda,  Pennsylvania,  taken  under  a  commis- 
sion issued  in  this  cause.  William  ElweU  testified,  among 
other  things,  that  he  was  an  attorney  at  law.  He  was  elected 
director  in  the  Towanda  Bank,  in  December,  1843  or  1844.  In 
May,  1844,  the  bank  made  a  partial  assignment  of  its  effects  to 
D.  Bullock,  S.  C<  Mason  and  witness.  The  bank  was  organ- 
ized and  commenced  issuing  notes  in  January,  1835,  and  con- 
tinued to  do  ordinary  banking  business  till  January,  1842, 
when  it  stopped  payment ;  after  which  they  failed  to  redeem 
their  notes,  of  which  they  had  a  large  amount  in  circulation. 
The  bank  was  insolvent  when  it  stopped  payment  in  1842. 
There  is  still  a  large  amount  of  the  notes  of  the  bank  outstand- 
ing or  in  circulation.  C.  L.  Ward  testified,  that  he  was  an  at- 
torney at  law,  residing  at  Towanda.  Witness  was  elected 
president  and  director  of  the  Towanda  Bank,  on  or  about  the 
12th  of  May,  1841.  The  bank  was  organized  in  January, 
1835,  and  did  all  ordinary  banking  business.  It  appears  by 
the  bill  book  of  the  bank  that  a  bill  drawn  by  Luther  Anthony 
for  $2000,  at  ninety  days,  endorsed  by  Eben  J.  Dennis  and 
James  Cleaveland,  was  discounted.  It  fell  due  31st  of  May, 
1837,  and  was  protested  for  non-payment  and  notice  given  to 
endorsers.  Of  the  parties  witness  only  knew  Dennis.  That  it 
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appears  from  the  receipt  book  of  the  bank  for  notes  sent  for  col- 
lection, that  the  note  above  referred  to  was  receipted  for  collec- 
tion on  the  17th  day  of  August,  1837,  by  Bruyn  A  Dana, 
who  then  resided  at  Ithaca.  Mr.  Dana  informed  witness  that 
the  Towanda  Bank  had  an  interest  in  the  property  on  which 
Dennis  resided  on  Oneida  lake,  Oswego  county.  That  the 
witness  afterwards  obtained  from  L.  B.  Gosman  a  sheriff's  cer- 
tificate of  a  sale  of  the  property.  Cannot  recollect  distinctly 
as  to  the  description  of  the  property  in  the  sheriff's  certificate, 
but  it  was  situated  on  the  north  bank  of  Oneida  lake.  Witness 
understood  from  Mr.  Gosman,  or  Mr.  Dana,  that  the  prc^rty 
embraced  in  the  certificate  was  the  interest  of  the  Towanda 
Bank.  (Gosman  was  partner  of  Dana.)  Witness  has  heard 
that  Mr.  McYicker,  of  New- York,  had  a  mortgage  on  this  prop- 
erty, the  amount  or  date  of  which  he  does  not  know.  Mr. 
Storm,  a  former  cashier  of  the  bank,  in  accounting  to  witness 
for  a  deficiency  in  his  cash  account,  stated,  among  other  mat- 
ters, that  he  had  "  advanced  on  a  Mr.  McYicker's  mortgage, 
and  to  further  secure  L.  Anthony's  debt  to  the  bank,"  the  sum 
of  $1904,81.  This  appears  from  a  memorandum  given  at  the 
time  his  cash  account  was  examined,  and  the  witness  derived 
his  knowledge  of  this  payment  only  from  the  above  memoran- 
dum. This  was  counted  as  so  much  cash  which  should  have 
been  in  bank,  and  so  remains.  No  other  entry  of  this  pay- 
ment on  the  books  of  the  bank.  It  appears  from  the  book  of 
partial  payments  kept  by  the  bank,  that  $644  had  been  re- 
ceived on  account  of  the  Anthony  debt,  but  by  whom  paid  does 
not  appear.  Witness  received  a  letter  from  8.  B.  Gosman,  June 
1,  1841,  in  which  he  stated  that  Mc  dicker  required  a  further 
payment  on  his  mortgage.  Witness  replied  to  it  June  18, 1841, 
and  enclosed  a  draft  on  the  Bank  of  Owego  for  $500,  to  him, 
to  apply  on  the  mortgage.  The  draft  was  subsequently  re- 
turned to  witness,  paid.  On  the  5th  of  November,  1841,  as  ap- 
pears by  the  books  of  the  bank,  witness  remitted  to  him  a 
certificate  of  deposit  for  $143,11,  in  the  Rochester  Savings 
Bank,  and  a  check  on  the  Bank  of  Owego  for  $400,  which  was 
subsequently  returned  paid.    These  remittances  to  Gosman 
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were  made  by  witness  as  president  of  the  Towanda  Bank,  to 
apply  on  the  McYicker  mortgage.  After  these  payments^  should 
think  there  was  not  much  if  any  thing  due.  Under  the  gen- 
eral authority  of  a  resolution  of  the  directors  of  the  Towanda 
Bank,  in  relation  to  the  assets  and  claims  of  the  bank  in  the 
state  of  New- York,  the  witness  made  a  settlement  with  the 
Bank  of  Ithaca,  by  which  it  appeared  that  the  former  was  in- 
debted to  the  latter  about  $1700;  to  secure  which  witness 
agreed,  on  the  part  of  the  Towanda  Bank,  to  assign  and  have 
transferred  all  the  interest  of  the  Towanda  Bank,  in,  and  to  the 
Dennis  property,  so  called,  to  William  B.  Douglass,  in  trust  to 
pay  the  aforesaid  amount,  with  interest  and  charges,  and  to  ac- 
count for  the  balance  of  the  proceeds  on  the  sale  of  the  prop- 
erty to  the  Towanda  Bank,  or  its  assigns ;  in  pursuance  of 
which  agreement  witness  executed  a  release  or  deed  of  the  in- 
terest of  the  Towanda  Bank  in  the  aforesaid  property,  in  which 
deed  or  release  Mr.  Dana  united.  Witness  does  not  recollect 
of  any  thing  being  said  about  the  McYicker  mortgsige  in  any 
way.  No  other  consideration,  except  as  above  stated,  passed 
at  the  time,  to  the  witness'  knowledge,  among  the  parties.  This 
was  done  on  or  about  the  I6th  of  August,  1843.  This  settle- 
ment was  subsequently  confirmed  by  the  directors  of  the  To- 
wanda Bank,  by  a  resolution.  Witness  had  heard,  previous 
to  the  conveyance  to  Douglass,  that  certain  parties  residing  in 
Pennsylvania  had  gathered  a  considerable  amount  of  the  notes 
of  the  Towanda  Bank,  which  had  been  left  or  given  to  Mr. 
Wright  to  institute  proceedings  against  the  property  of  the  To- 
wanda Bank.  Witness'  information  as  to  the  property  to  be  at- 
tached pointed  to  other  property  t()an  that  embraced  in  the  as- 
signment to  William  B.  Douglass.  The  assignment  was  not 
made  to  prefer  any  creditor  of  the  Towanda  Bank,  or  to  get  rid 
of  the  operation  of  any  existing  attachment  or  lien  against 
the  Towanda  Bank ;  nor  had  witness  any  conversation  with 
Mr.  Douglass  or  Mr.  Dana  upon  the  subject  of  any  existing 
attachment.  The  witness  never  understood  from  the  plaintiff, 
that  the  claim  on  which  his  judgment  was  founded  was  for  cir- 
culating bills  of  the  bank ;  nor  does  he  know  when  the  plain- 
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tiflf  received  the  bills,  nor  when  payment  was  demanded.  The 
plaintiflf  here  rested  ;  and  the  defendant's  counsel  moved  for  a 
nonsuit  upon  the  following  grounds :  First,  that  the  proceed- 
ings under  the  attachment  in  favor  of  the  plaintiff  against  the 
Towanda  Bank  were  void,  because  it  was  not  served  upon 
Amasa  Dana  as  trustee,  as  required  hj  the  second  section  of 
the  act  to  amend  the  law  in  relation  to  suits  against  foreign 
corporations,  passed  April  11,  1842.  Second^  because  the  evi- 
dence introduced  by  the  plaintiff  was  not  sufficient  to  prove 
title  in  the  plaintiff  to  the  premises  in  question.  The  judge  re- 
fused to  nonsuit  the  plaintiff,  and  the  defendant's  counsel  except- 
ed. The  defendant's  counsel  then  introduced :  IsL  A  deed 
for  the  premises  in  question  from  Eben  J.  Dennis  to  Amasa 
Dana,  consideration  $1,  dated  4th  of  December,  1839,  acknowl- 
edged or  proved  the  2nd  of  August,  1842,  and  recorded  in  Os- 
wego county  clerk's  office  the  30th  of  October,  1846.  2nd.  A 
mortgage  from  Eben  J.  Dennis  to  John  McYicker,  dated  1st  of 
August,  1836,  of  the  premises  in  question,  conditioned  for  the 
payment  of  $2286,  and  interest  annuaUy ;  the  mortgage  be- 
ing expressed  to  be  given  for  the  purchase  money.  The  mort- 
gage was  duly  acknowledged  and  recorded  in  Oswego  county 
clerk's  office,  28th  of  December,  1836.  3d.  An  assignment  of 
said  mortgage  from  John  McYicker  to  Amasa  Dana,  indorsed 
upon  said  mortgage,  dated  11th  of  December,  1841,  and  duly 
acknowledged  on  that  day,  but  not  recorded.  It  was  admitted 
that  the  whole  amount  paid  by  A.  Dana  to  J.  McYicker  was 
from  the  moneys  advanced  by  the  Towanda  bank.  Upon  this 
evidence  it  was  agreed  that  a  verdict  be  taken  for  the  plaintiff, 
for  the  premises  in  question,  subject  to  the  opinion  of  the  su- 
preme court,  upon  a  case  to  be  made. 

/.  A.  Collier,  for  the  plaintiff.  The  plaintiff  showed  a  regular 
judgment  against  the  Towanda  Bank,  a  foreign  corporation, 
and  a  title  under  it,  and  by  the  attachment,  judgment,  execu- 
tion and  sheriff's  deed  he  acquired  the  whole  interest,  whatever  it 
was,  of  the  Towanda  Bank,  which  was  the  proper  subject  of 
levy  and  sale.    At  the  time  of  issuing  and  service  of  the  at- 
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tachment,  the  title  to  the  premises  was  either  vested  in  the 
Towanda  Bank  or  it  was  held  by  Amasa  Dana,  their  attorney, 
as  trustee,  and  for  the  benefit,  and  to  the  use  of  the  Towanda 
Bank,  and  in  either  case  the  property  was  liable  to  be  attached 
and  sold  under  the  plaintiff's  judgment  and  execution.  As 
between  the  plaintiff  and  the  Towanda  Bank,  the  effect  of  the  at- 
tachment and  sale  was  to  substitute  the  plaintiff  in  the  place  of  the 
Towanda  Bank.  The  bank  had  previously  purchased  the  prem- 
ises in  their  own  name,  and  the  time  of  redemption  had  expired, 
and  they  were  therefore  entitled  to  a  deed  from  the  sheriff. 
When  that  deed  was  executed,  it  had  relation  back  to  the  time 
when  the  fifteen  months  expired ;  and  this  title  passed  to  the 
plaintiff.  (3  CaiTies,  198.  4  Cowen,  602.  9  Id.  84,  85,  602. 
3  Id.  75,  80.  2  John,  520.  15  Id.  309.  4  HUl,  171.  11  Ves. 
559,  20  John.  5.  1  HUl,  107,  110.  22  Wend.  121,  125. 
5  fSZZ,  525.  9  Cowen,  73.  18  John.  94.)  When  the  convey- 
ance was  made  to  Dana,  by  the  judgment  debtor  of  the  To- 
wanda Bank,  if  it  had  any  effect  as  against  the  plaintiff  (which 
is  denied,)  the  right  to  the  possession  and  profits  was  intended 
to  be  vested  in  the  Towanda  Bank,  by  whom  the  whole  con- 
sideration was  paid,  and  Dana  held  as  a  mere  trustee,  and  by  the 
statute  of  uses  and  trusts,  no  estate  vested  in  the  trustee,  but  it 
vested  in  the  bank  as  a  legal  estate.  At  any  rate  it  was  to 
be  deemed  fraudulent  as  against  the  plaintiff  who  was  a  cred- 
itor, and  particularly  as  the  deed  was  not  recorded.  (1  R.  L. 
728, 5§  52,  53.  Id.  730,  §  65,  5  Cowen,  485.)  By  the  express 
terms  of  the  statute,  "lands,  tenements  and  real  estate,  holden 
by  any  one  in  trust,  or  for  the  use  of  another,  shall  be  liable  to 
debts,  judgments,  decrees,  executions  and  attachments  against 
the  person  to  whose  use  they  are  holden."  And  "all  trust 
property  real  or  personal"  is  by  the  act  of  1842,  made  liable  to 
be  "attached,  levied  upon  and  sold."  (2  R.  S.  368,  §  26 ;  459, 
§§  15,  16.  1  Id.  727,  §§  45,  47,  49.  Laws  of  1842,  ch.  U7,  §  1. 
9  Paig^e,  216, 238.  A  Wend.  ^62.  1  jR.  L.  74.  2  Wend.  570.) 
The  Towanda  Bank,  Dana  and  the  defendant  all  being  parties 
to  the  deed  under  which  the  defendant  claims,  and  it  being  by 
that  deed  expressly  declared  that  Dana  held  the  property  as  trus- 
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tee,  and  to  the  use  and  for  the  benefit  of  the  Towanda  Bank,  and 
both  the  bank  and  Dana  being  grantors,  all  the  parties  an 
estopped  from  denying  the  title  of  the  Towanda  Bank.    Nor  is  it 
material  that  it  be  shown  how  Dana  acquired  the  title.  It  is  suffi- 
cient that  he  confessedly  held  as  the  mere  trustee.    (9  Wend, 
209.    3  Id.  99.    3  John.  Ch.  174.    3  John,  331.    14  Id.  22L  10 
Id.  223,  i,292.    12  Id.  357.   2i  Pick.  32i.)    So  is  the  defendant 
estopped  by  the  proceedings  on  the  part  of  the  Bank  of  Ithaca,  to 
which  the  defendant  and  Dana  were  both  parties,  and  under 
which  the  premises  were  levied  upon  as  the  property  of  the  To- 
wanda Bank,  thereby  recognizing  their  title.     (8  John.  347.    11 
Id.  228.)     The  property  was  bound  from  the  time  of  the  levy 
under  the  attachmetit ;  and  the  defendant  having  taken  lus 
deed  since  the  levy,  he  acquired  no  title  under  it  as  against  the 
plaintiff,  but  takes  subject  to  the  plaintiff's  lien,  even  if  the  deed 
to  him  were  not  otherwise  objectionable.    (2  R.  S.  459,  i  16. 
Jrf.  460, 461,  »  21,  24.    6ffia,362.    7  Pa«g-c,  216, 218.    Laws 
of  1842,  ch.  197,  §  4,  pp.  227,  228.)    It  was  not  necessary  to 
serve  any  copy  of  the  attachment  upon  Dana  as  trustee.    The 
provisions  of  the  2d  section  of  the  act  of  1842,  apply  only  to 
"  trust  property, /tiwfe,"  or  personal  funds  in  the  hands  of  trus- 
tees, and  have  no  application  to  real  estate,  held  in  trust,  or  held 
fraudulently.    Besides ;  this  objection  goes  merely  to  the  regu- 
larity of  the  proceedings,  which  could  not  be  brought  into  con- 
troversy or  questioned  in  this  collateral  way;    nor  was  the 
defendant  in  a  position  to  make  the  objection.     The  deed  from 
Dana  and  the  Towanda  Bank  to  the  defendant  was  void. 
(1.)  Because  the  Towanda  Bank  being  insolvent,  or  having 
suspended  payment,  could  not  legally  convey  or  give  a  prefer- 
ence to  another  creditor.     (2.)  A  trust  or  interest  was  reserved 
to  the  Towanda  Bank  to  whom  the  surplus  was  to  be  paid  af- 
ter paying  the  amount  due  to  the  Bank  of  Ithaca.     (3.)  The 
defendant  took  the  title  as  trustee  and  for  the  benefit  of  the  Bank 
of  Ithaca ;  which  is  prohibited  by  statute.     The  conveyance 
should  have  been  directly  to  the  bank,  by  its  corporate  name. 
(1  R.  S.  691,  §  10.     Id.  603,  §  4.    Id.  457,  §  2.    5  IRU,  221. 
25  Wend.  648, 650.   14  John.  458,  462, 464, 5.  4  Wend.  100.  B 
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Cowen,  647.  9  Id.  73,  86,  6.  6  HUl,  438,  442.  20  John.  5, 
442.  1  R.  8. 591,  i  7.  Id.  599,  §  54.)  The  tide  therefore  re- 
mained in  the  grantors,  the  Towanda  Bank,  or  Dana  as  trus- 
tee, and  passed  to  the  plaintiff  by  the  sale  under  his  judgment. 

B.  D.  Noxotij  for  the  defendant.  The  defendant  was  enti- 
tled to  a  nonsuit,  upon  the  grounds  taken  on  the  trial.  Dana 
received  the  absolute  fee  of  the  premises  in  question  by  deed  from 
Dennis  the  owner,  on  the  4th  of  December,  1839,  free  and  clear 
from  any  trust:  unless  the  plaintiff t£^a«  at  that  time  a  creditor 
of  the  Towanda  Bank.  He  was  not  such  a  creditor  unless  he 
held  the  notes  of  the  bank  at  that  time ;  of  which  there  was 
and  is  no  evidence.  {VR.  S.  728,  i§  51, 52.)  The  judgment  in 
&vor  of  the  plaintiff  against  the  Towanda  Bank  was  void,  and 
could  not  be  a  lien  on  the  premises  in  question  in  the  hands  of 
Dana ;  because  no>^opy  of  the  attachment  was  left  with  Dana, 
who  the  plaintiff  insists  was  a  trustee  of  the  property  by  him 
claimed.  This  is  a  jurisdictional  fact,  and  the  omission  was 
fetal  to  the  judgment.  ( 2  jR.  iS'.  459,  §§  15,  21.  Laws  o/1842, 
p.227,  §§1,  2.  1£^,  111.  4M86,  7.)  If  a  resulting  trust 
was  established,  the  plaintiff  could  not  sell  the  premises  under 
his  execution ;  his  remedy  was  in  chancery  to  obtain  satisfac- 
tion of  his  debt ;  because  the  trust  results  in  favor  of  the  credi- 
tors^ not  in  favor  of  the  ban/c.  The  creditors  become  the  ces- 
tuis  que  trust,  and  Dana  th^  trustee ;  and  the  creditors  are 
not  required,  directed  or  authorized  to  sell  their  own  property 
on  an  execution  against  the  bank.  A  mere  equitable  interest, 
as  that  arising  to  a  purchaser  at  a  sheriff's  sale  under  and  by 
virtue  of  the  sherifi^s  certificate,  cannot  be  sold  on  execution 
against  such  purchaser,  so  as  to  vest  any  title  or  interest  in  the 
purchaser  under  such  execution.  The  first  debtor's  tide  is  not 
divested.  The  deed  from  the  sheriff  of  Oswego  to  the  Towanda 
Bank,  produced  by  the  plaintiff,  acknowledged  but  not  recorded, 
bearing  date  16th  of  December,  1845,  is  not  proved  to  have  been 
delivered  to  the  bank,  and  the  presumption  of  delivery  does 
not  arise ;  besides,  it  was  made  by  the  sheriff  long  after  the  is- 
sue in  this  cause  was  joined,  and  cannot  be  considered  in  evi- 
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deoce  in  the  cause ;  al  least  against  the  defendant  Again ; 
the  title  of  the  bank  under  that  deed  was  never  sold;  and 
Dennis  had  long  before  conveyed  to  Dana  in  satisfaction  of  the 
judgment.  The  mortgage  from  Dennis  to  McYicker  is  a  perfect 
defence  to  the  defendant ;  he  being  the  assignee  thereoi^  and  in 
possession  of  the  premises. 

By  the  Court j  Gridley^  J.  It  is  indispensable  to  the  plain- 
tiff's right  to  recover  that  he  should  establish  in  himself  a  1^ 
title  to  the  premises  in  question  at  the  time  when  this  suit  was 
commenced.  The  title  under  which  he  claims  is  derived  un- 
der  a  sheriff's  deed,  executed  upon  a  sale  under  a  judgment, 
obtained  in  a  suit  commenced  against  the  Towanda  Bank,  as 
a  foreign  corporation,  wherein  the  attachment  was  served  by  a 
levy  on  the  premises,  on  the  26th  day  of  June,  1843.  If  then, 
the  Towanda  Bank  held  the  legal  title  to  the  premises  on  that 
day,  the  plaintiff's  right  to  recover  is  probably  made  out  (6 
mU,  362.) 

To  establish  this  fact,  the  plaintiff  proved  a  judgment  in 
favor  of  the  bank,  against  one  Eben  J.  Dennis,  the  common 
and  admitted  source  of  title  of  both  parties,  and  a  sale  under 
the  judgment,  with  a  sheriff's  certificate,  executed  to  the  bank 
as  the  purchaser,  bearing  date  June  6th,  1838.  In  addition 
to  this,  the  plaintiff  gave  in  evidence  a  sheriff's  deed,  reciting 
the  sale  to  the  bank,  and  dated  on  the  16th  of  December,  1845. 
If  this  deed  is  an  available  instrument  for  the  plaintiff,  convey- 
ing the  title  of  Dennis  to  the  bank,  then,  notwithstanding  its 
recent  date,  it  would  probably  be  good  by  relation ;  and  for  all  the 
purposes  of  this  suit,  would  prove  the  legal  title  to  have  been  in 
the  bank,  when  the  premises  were  levied  on  by  the  plaintiff's 
attachment.  But  the  validity  of  this  deed,  as  an  operative  in- 
strument, is  disputed  by  the  defendant  on  two  grounds. 

1st.  It  is  said  that  there  is  no  proof  of  a  delivery  of  it  to  the 
bank,  or  to  any  person  having  authority  to  accept  it  on  behalf 
of  the  bank.  The  deed  bears  date  since  the  commencement  of 
this  suit,  and  is  produced  by  the  plaintiff,  a  creditor  who  is  seek- 
ing to  collect  a  debt  against  the  bank  by  a  hostile  proceeding. 
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In  addition  to  this,  it  would  seem  that  the  bank  itself  had 
elected  to  abandon  the  inchoate  title  it  had  acquired  by  the 
sherifT's  certificate ;  and  had  sought,  by  a  different  method,  to 
obtain  a  beneficial  interest  in  the  premises,  and  to  convey  that 
interest,  together  with  an  outstanding  trust  estate,  to  another 
creditor  in  satisfaction  of  a  just  debt.  When  we  consider  these 
facts  in  connexion  with  the  circumstance  that  the  bank  itself 
became  utterly  insolvent,  and  ceased  from  all  business  opera^ 
tions  some  years  before  the  date  of  the  instrument,  it  is  impossi- 
ble to  uphold  this  deed  as  having  been  delivered,  either  to  the 
grantee,  or  to  any  agent  whose  authority  to  accept  it,  on  behalf 
of  the  grantee,  can  be  fairly  presumed.  It  was  doubtless  pro- 
cured by  and  delivered  to  the  plaintiff  without  any  knowledge 
or  consent  of  the  bank,  or  of  the  defendant  to  whom  the  rights 
and  interests  of  the  bank  in  the  premises  had  been  transferred. 
What  relief  might  be  granted  in  a  court  of  equity  in  a  case  where 
the  rights  of  third  parties  were  not  concerned,  and  where  a  judg- 
ment debtor  fraudulently  refused  to  receive  a  deed  from  a  sher- 
iff, under  circumstances  like  the  present,  is  a  very  different 
question.  We  are  here  ia  a  court  of  law,  and  not  in  a  court  of 
equity.  The  rights  of  third  persons  are  concerned,  and  were 
acquired  prior  in  time  to  the  service  of  the  plaintiff's  attach- 
ment. And  we  are  not  prepared  to  say,  from  any  evidence  be- 
fore us,  that  those  rights  and  interests  which  are  now  represented 
by  the  defendant,  are  not  equally  worthy  of  the  protection  of 
a  court  of  equity  as  those  of  the  plaintiff.  It  was  ceilainly 
competent  for  the  Bank  of  Towanda  and  Dennis  to  agree  to 
abandon  the  sheriff's  certificate ;  and  to  adopt  a  direct  mode  of 
acquiring  a  title  to  the  premises  by  a  conveyance,  and  for  the 
bank  to  transmit  that  title  to  any  creditor  in  payment  of  a  just 
debt.  No  one  can  question  the  legality  of  such  a  proceeding, 
except  a  creditor  who  stands  in  a  situation  to  challenge  the 
transaction  as  a  fraud  upon  his  rights.  But  it  is  not  pretended 
that  the  demand  of  the  Bank  of  Ithaca  was  not  a  just  debt ; 
and  the  right  to  pay  one  creditor  in  preference  of  another  can- 
not be  disputed.  We  do  not  think,  for  these  reasons,  that  the 
plaintiff  had  any  power  to  accept  this  deed  for  the  bank,  so  as  to 
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vest  the  title  in  the  bank  by  relation  at  the  time  when  the  at- 
tachment was  served.  The  deed  therefore  not  having  been 
legally  delivered^  has  no  validity  or  operative  effect  whatever. 
But,  2dly.  There  is  another  objection  to  the  validity  of  any 
title  derived  under  this  deed.  And  this  arises  upon  the  legal 
effect  of  the  deed  executed  by  Eben  J.  Dennis  to  Amasa  S. 
Dana,  the  attorney  and  trustee  of  the  bank,  on  the  4th  day  of 
December,  1830.  I  think  that  we  are  bound  to  conclude  from 
the  evidence,  that  this  deed  was  so  executed  by  the  consent  and 
procurement  of  the  bank,  and  that  the  bank  furnished  the  con- 
sideration, which  was  the  debt  due  from  Dennis  to  the  bank. 
This  was  a  new  arrangement  which,  as  between  Dennis  and 
the  bank,  subverted  the  title,  (such  as  it  was,)  which  was  de- 
rived under  the  certificate  of  the  sheriff.  It  was  utterly  incon- 
sistent with  that  title,  and  must  be  held  to  be  evidence  that  it 
was  abandoned  by  a  mutqal  agreement  of  the  parties.  If  this 
be  so,  then  the  bank,  after  the  4th  of  December,  1839,  possessed 
no  right  or  interest  or  estate  in  the  premises,  by  virtue  of  tho 
certificate  of  the  sheriff;  ai^d  by  necessary  consequence,  it  was 
impossible  for  the  plaintiff  to  acquire  any  legal  or  other  title 
based  on  such  certificate  of  sale. 

The  conclusion  to  which  I  have  oon^e  on  this  branch  of  the 
case  renders  it  necessary  to  inquire  whether  the  plaintiff  has 
acquired  the  title  that  was  conveyed  by  Dennis  to  Dana  by 
the  deed  of  December  4th,  1839  ;  and  whether  the  title  so  ac- 
quired (if  he  in  fact  acquired  any,)  was  a  legal  estate.  In 
conducting  this  inquiry,  the  first  question  which  arises,  is  whc^ 
estate  was  conveyed  to  Dana  under  the  deed  of  Dennis  ?  The 
counsel  of  the  plaintiff  has  argued  that  by  virtue  of  the  47th 
and  49th  section  of  the  act  entitled  "  of  uses  and  trusfs^^^  (1  R,  S. 
728,)  the  bank  took  the  whole  estate,  as  though  the  conveyance 
had  been  made  directly  to  the  bank,  and  therefore  that  the  ser- 
vice of  the  attachment  created  a  lien  on  the  legal  estate  in  the 
premises,  which  was  consummated  in  the  plaintiff  when  he 
finally  received  his  deed  from  the  sheriff  fi)unded  upon  a  sale 
of  the  premises  under  a  judgment  obtained  in  the  attachment 
suit,  and  bearing  date  August  30,  1845.    Those  sections  how- 
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ever,  are,  by  the  very  terms  of  the  BOth  section  of  the  act,  de- 
clared not  <<  to  extend  to  trusts  arising  or  resulting  by  isnpli- 
xxUion  of  law.^  We  have  already  said  that  we  regarded  the 
deed  in  question  as  creating  a  resulting  trust,  the  bank  having 
furnished  the  funds  which  constituted  the  consideration  of  the 
conveyance.  That  deed  itself  is  not  in  evidence ;  and  the  re- 
cital contained  in  the  deed  of  the  16th  of  August,  1843,  does 
not  necessarily  show  that  the  trusts  therein  mentioned  were 
expressed  on  the  face  of  the  conveyance.  If  the  conveyance  of 
the  4th  of  December,  1839,  created  a  resulting  trusty  it  con- 
veyed the  entire  estate  in  the  land  to  Dana,  by  Virtue  of  the 
6l8t  s(tetion,  subject  only  to  the  provisions  of  the  62d  section  of 
the  act  And  it  seems  to  me  reasonable  to  hold^  that,  if  the 
plaintiff  had  intended  to  insist  that  the  trust  arising  on  the  deed 
in  question  was  not  a  resulting  trust,  and  that  the  d(&ed  was 
00  framed  as  to  bring  it  within  the  provisions  of  the  47th  and 
48th  sections  of  the  act,  thus  conveying  the  legal  title^  as  well 
as  the  beneficial  interest  in  the  preniises,  to  the  bank,  h6  should 
have  put  that  deed  in  evidence.  As  already  intimated,  the  re- 
cital in  the  tripartite  deed  of  August,  1843,  may  w^ll  be  con- 
strued to  express  the  trust  which  the  parties  recognized  as  being 
raised  by  the  deed;  rather  than  the  actual  provisions  of  the 
instrument  In  a  case  where  the  words  actually  employed  by 
the  parties  to  the  deed  are  so  important,  nothing  should  be  left 
to  an  implication  arising  from  an  uncertain  recital  contained  in 
another  conveyance.  And,  especially  would  it  be  wrong  to 
hold  it  proved  by  the  recital  that  the  absent  deed  conveyed  a 
legal  estate  to  the  bank,  when  the  recital  itself  declares  that 
the  legal  title  was  conveyed  to  the  nominal  grantee  Dana,  and 
when  the  deed  in  which  the  recital  is  found  is  entirely  irrecon- 
cilable with  the  idea  that  the  bank  held  the  legal  estate  in  the 
premises.  That  absent  deed,  if  produced,  might  be  found  to 
express  either  no  trust  at  all  upon  its  face,  or  if  it  created  ex- 
press trusts,  the  same  might  be  valid  under  the  provisions  of 
the  fifty-fifth  section  of  the  act  I  shall  therefore  assume 
for  the  present  that  the  deed  executed  by  Dennis  to  Dana  cre- 
ated a  resulting  trust,  and  that  by  virtue  of  the  61st  section  of 
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the  act  before  cited,  Mr.  Dana  took  the  whole  interest  in  the 
premises,  subject  to  the  provisions  of  the  52d  section. 

I.  It  will  follow,  therefore,  that  to  entitle  the  plaintiff  to  re- 
cover, he  must  bring  himself  within  the  provisions  of  that  sec- 
tion, which  reads  as  follows  :  "  Every  such  conveyance  shall  be 
presumed  fraudulent  as  against  creditors,  at  thcU  time,  of  the 
person  paying  the  consideration  ;  and  where  a  fraudulent  in- 
tent is  not  disproved,  a  trust  shall  result  in  favor  of  such  cied- 
itors  to  the  eattent  that  may  be  necessary  te  satisfy  their  just 
demands"    It  is  apparent  that  the  plaintiff,  in  the  attempt  to 
bring  the  case  within  this  section,  is  met  by  several  grave  diffi- 
culties.   (1.)  There  is  no  satisfactory  proof  that  the  plaintiff 
Was  a  creditor  of  the  bank  on  the  4th  of  December,  1839.    The 
only  evidence  of  that  fact  is  that  his  claim  was  founded  on  bank 
notes  of  all  denominations  bearing  various  dates  from  1835  to 
1841.    Now  it  nowhere  appears,  when  the  plaintiff  received  any 
one  of  these  notes  ;  nor  wheji  they  were  put  forth  by  the  bank. 
Their  dates  furnish  fw  satisfactory  evidence  of  this  fieict  ]  for, 
judging  by  the  well  known  practice  of  banking  institutions,  it 
is  quite  as  probable  as  othei'wise,  that  all  the  biUs  bearing  date 
before  the  execution  of  the  deed,  had  been,  after  their  first  issue, 
returned  to  the  bank  and  re-issued  to  customers,  in  the  ordina- 
ry Course  of  banking  business,  after  the  4th  of  December,  1839. 
If,  therefore,  it  be  assumed  that  the  rights  of  the  numerous  for- 
mer holders  of  these  bank  notes,  as  creditors,  under  the  section 
in  question,  have  been  transmitted  to  the  plaintiff,  the  case  is 
still  without  adequate  proof  that  any  one  of  these  notes  was  ac- 
tually issued  and  outstanding  on  the  4th  of  December,  1839. 
(2.)  Again,  if  this  difficulty  were  obviated,  we  have  no  evidence 
to  show  how  large  a  portion  of  the  indebtedness  which  consti- 
tuted the  plaintiff's  judgment  arose  upon  notes  bearing  date  66- 
fore  the  execution  of  the  deed.     It  is  a  part  of  the  case  that 
some  bore  date  in  the  years  1840  and  1841.     Now,  confessedly, 
as  to  that  part  of  the  judgment  founded  on  notes  of  this  descrip- 
tion, the  statute  gives  the  plaintiff  no  lien  upon,  nor  rights 
against,  the  land  conveyed  to  Dana.    It  is  therefore  entirely  un- 
certain whether  the  trust  which  results  to  the  plaintiff  attaches 
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to  the  premises  in  question  to  the  extent  of  one  dollar  or  one 
thousand.  (3.)  The  presumption  of  a  fraudulent  intent  may 
he  disproved  by  the  very  terms  of  the  act.  {See  i  52,  and 
10  Paige,  570.)  And  it  may  well  be  argued,  that  the  presump- 
tion of  fraud  is  ^'  disproved!^  by  the  circumstances  under  which 
the  deed  was  given,  the  trustee  being  the  attorney  of  the  bank, 
and  the  bank  a  foreign  corporation ;  and  the  absence  of  any 
proof  of  embarrassment  existing  at  the  time  which  would  ren- 
der a  fraudulent  intention  to  place  its  property  in  the  name  of 
other  parties  fairly  presumable  against  the  bank.  (4)  It  can 
hardly  be  admitted  that  under  the  provisions  of  the  52d  section 
of  the  act,  the  title  of  Dana  could  be  divested  by  an  execution 
sale  for  the  satisfaction  of  the  whole  judgment,  when  it  is  man- 
ifest that  the  land  is  liable  for  only  a  part  of  it.  By  the  very 
terms  of  the  statute,  '<  a  trust  results  in  favor  of  all  the  creditor^* 
of  the  person  paying  the  consideration.  It  does  not  make  the 
conveyance  void  in  toto,  as  the  statute  of  frauds  does ;  but  only 
pro  tantOy  to  the  extent  that  may  be  necessary  to  satisfy  the 
just  demands  of  such  creditors.  It  is  not  therefore  a  case 
where  one  creditor  can  get  a  judgment  at  law  for  an  incfebted- 
ness,  a  part  of  which  arose  after  the  conveyance — and  by  a  sale 
for  the  satisfaction  of  the  whole  judgment,  transfer  the  title  of 
the  whole  of  the  premises  embraced  in  the  conveyance.  On 
the  contrary,  the  creditors  must  seek  their  remedies  in  equity, 
where  alone  the  rights  of  all  parties  can  be  properly  adjusted. 
And  so  I  understand  the  chancellor  to  hold,  though  for  another 
reason,  which  will  be  mentioned  hereafter,  in  the  lOth  PatgCj 
567  to  571. 

II.  Suppose,  however,  that  I  am  mistaken  in  regarding  the 
entire  estate  in  the  premises,  both  legal  and  equitable,  vested  in 
Dana  under  the  deed  from  Dennis,  by  virtue  of  the  51st  section 
of  the  statute  bofere  cited.  Admitting  that  the  plaintiff  is  e^ 
topped  by  the  tripartite  deed  of  August,  1843,  from  denjring 
that  the  bank  held  a  beneficial  interest  in  the  premises — still  it 
was  a  beneficial  interest  only.  It  was  not  the  legal  estate  ; 
for  this,  the  same  instrument  which  is  made  the  foundation  of 
the  supposed  estoppel,  expressly  declares.    Nor  is  this  at  all 
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improbable ;  for  the  d^d  of  December,  1839,  as  has  b^en  al- 
ready suggested,  may  have  created  a  trust  estate,  valid  under 
the  55th  section  of  the  act,  in  Dana,  while  the  beneficial  estate 
was  in  the  bank.    But  there  can  be  but  little  doubt  that  the 
bank  furnished  the  entire  purchase  price  of  the  premises— and 
it  has  been  supposed  by  the  counsel  of  the  plaintiff,  that  such 
an  interest  is  subject  to  execution  and  attachment    It  is  indeed 
enacted,  (2  R,  S.  368,  §  26,)  that  lands,  &c.  held  in  trust  oi 
for  the  use  of  anothef  shall  be  liable  to  debts,  judgments,  exe- 
cutions and  attachments  against  the  person  to  whose  use  they 
are  holden ;  but  it  is  nevertheless  expressly  stated  that  this  lia- 
bility  is  to  be  made  effectual  by  the  provisions  contained  in  the 
first  chapter  of  the  second  part  of  the  revised  statutes,  the  very 
provisions  we  have  been  considering.    So  too,  formerly,  where 
there  was  a  resulting  trust,  the  cestui  que  trust  having  furnish- 
ed the  consideration  money  for  the  land,  such  interest  of  the 
cestui  que  trust,  though  an  equitable  estate^  might  be  sold  on 
execution.    But  that  was  dobe  by  virtue  of.  the  statute,  29M 
Charles  2,  ch.  3,  $  80,  adopted  in  this  state  in  1  jR.  L.  1813,  p. 
74,  i  4.    No  such  provision,  however,  is  found  io  the  revised 
statutes,  or  has  been  enacted  since.    Of  course,  such  an  inter- 
est, that  is,  the  beneficial  interest  of  a  cestui  que  trust  of  lands 
cannot  now  be  sold  on  a  judgment  and  execution  at  law.    \SeR 
10  Paige,  567  to  571,  before  cited ;  3  irf.  481 ;  4  «.  578 ;  17 
John,  Rep.  362 ;  18  Wend.  248,  9,) 

III.  I  have  thus  far  regarded  the  plaintiff  as  having  proceed- 
ed under  the  provisions  of  the  revised  statutes  in  seizing  and 
selling  the  premises  in  question  as  the  legal  estate  of  the  Bank 
of  Towanda.  By  the  act  of  1842,  however,  {Sess,  Laws  of 
1842,  p.  227,)  provision  was  made  for  seizing  trust  property, 
real  and  personal,  in  proceedings  by  attachment  against  foreign 
corporations^  But  it  is  provided  in  the  2d  section  of  this  act 
that  when  a  party  seeks  to  attach  trust  property,  he  must  exe- 
cute the  attachment  by  "  leaving  a  true  and  attested  copy  of 
the  writ  v>ith  the  trustee.^^  This  mode  of  service  is  prescribed 
by  the  statute,  for  the  best  of  reasons.  The  trustee  being  with- 
in the  jurisdiction  of  the  state  can  be  reached  by  personal  ser- 
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vice.  He  is  moreover  the  representative  of  the  beneficial  owner 
of  the  property,  and  may  be  interested  as  well  as  the  cestui  qtie 
trust  in  the  defence  of  the  suit.  Should  he  omit  to  defend  the 
suit,  or  to  give  notice  of  its  commencement  to  the  beneficial 
owner  of  the  property,  he  would  probably  incur  a  liability  over 
to  such  owner,  for  all  damages  sufiered  by  his  omission  to  do 
so.  Such  a  service  is  the  most  effectual  mode  of  notifying  the 
party  most  deeply  interested  in  the  defence  of  the  action. 
Hence  the  propriety  of  requiring  a  personal  service  of  the  pro- 
cess on  the  trustee.  It  is  the  policy  of  our  law  that  no  man 
shall  be  divested  of  his  property  without  a  notice  of  the  pro- 
ceeding by  which  that  object  is  sought  to  be  accompUshed.  He 
is  entitled  to  his  day  in  court  to  answer  bis  adversary.  And 
when  a  personal,  service  is  possible,  and  when  the  statute  has 
prescribed  that  mode  of  service  of  process  as  the  commencement 
of  any  legal  proceeding,  the  directions  of  the  statute  must  be 
obeyed,  or  the  court  or  officer  does  not  acquire  jurisdiction  over 
the  person  of  the  defendant  [See  15  John,  Rep.  141 ;  Cawen 
and  HUFs  Notes,  998;  5  Wend.  156.)  If  I  am  right  in  this 
conclusion,  the  service  of  the  attachment  was  not  such  as  to 
give  the  plaintifiT  any  rights  under  the  act  of  1842. 

But  suppose  this  concl<|sion  to  be  erroneous,  aad  that  the 
plaintiff*  did  obtain  a  lien,  by  the  service  of  his  attachment,  upon 
the  equitable  interests  of  the  bank  in  the  premises ;  and  that  he 
acquired  by  purchase,  at  the  sale  upon  his  execution,  the  precise 
interest  which  the  bank  held  when  the  attachment  was  served ; 
yet  by  the  very  terms  of  the  act  (see  ^  subdifyision  of^^of 
the  act  of  1842,)  the  sheriff  could  convey  to  him  only  an  equi- 
table interest ;  the  precise  interest  which  the  bank  itself  pos- 
sessed when  the  process  was  served.  He,  therefore,  has  not  yet 
acquired  the  legcd  estate  ;  and  without  that|  h®  cannot  succeed 
in  this  action. 

We  have  not  examined  the  questions  arising  upon  the  as- 
signment of  the  mortgage  mentioned  in  the  case,  believing, 
that  for  the  reasons  already  given,  the  defendant  is  entitled  to 
judgment. 

Judgment  for  the  defendant 
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Chenango  General  Term,  January,  1848.     ShankkauL, 
H.  Cfraf/j  Masouj  and  Morehouse,  Justices. 

Powers  vs.  Ingraham. 

Where  a  penBon  enters  into  poeseasion  of  the  land  of  another,  with  hb  Baeent,  under 
a  contract  to  purchase  the  same,  the  vendor  may  maintain  ejectment  against  him, 
after  de&olt  in  either  of  the  payments  stipalated  in  the  contract,  iMthoat  the  pte- 
▼iouB  service  of  a  notice  to  quit 

Where  there  is  no  dispute  about  the  facts,  the  law  arising  from  them  is  to  be  decUnd 
by  the  court. 

The  service  of  a  notice  to  quit  ia  not  in  law  an  admission  of  a  subsisting  tenancy; 
especially  where  such  notice  is  served  at  the  same  time  with  a  declaration  and 
notice  in  ejectment 

Error  to  the  Cortland  common  pleas.  Ingraham  brought 
an  action  of  ejectment  against  Powers  in  the  court  below,  to 
recover  lot  No.  47  in  the  town  of  Solon.  On  the  trial  it  appeared 
that  the  plaintiff  below  was  the  owner  of  the  premises,  and  that 
on  the  6th  day  of  April,  1837,  he  contracted  by  deed  to  sell  the 
lot  to  Powers  for  $300,  payable  as  follows :  $30  on  the  20th  of 
March  then  next,  and  $50  on  the  20th  day  of  March  in  each  of  the 
four  succeeding  yeai*s,  and  the  remainder  on  the  20th  of  March, 
1843,  with  annual  interest  on  all  the  payments.  Powers  was 
to  clear  the  enclosed  land  within  three  years,  and  was  to  reserve 
the  timber  on  the  west  part  of  the  lot  except  three  acres.  The 
interest  on  the  principal  sum  was  paid  from  time  to  time  up  to 
January  25,  1841,  and  on  that  day  $114  was  paid  towards  the 
principal.  A  payment  of  $3,50  was  made  August  14,  1841, 
and  $10  August  24th,  1842.  The  defendant  was  in  possession 
of  the  premises  on  the  7th  of  March,  1845,  when  the  suit  was 
commenced,  and  continued  in  possession.  It  appeared  on  the 
part  of  the  defendant  that  at  the  same  time  of  serving  the  de- 
claration the  witness  served  a  notice  which  he  received  from 
the  plain  tijBT's  attorney,  as  follows : 

"  To  Mr.  Alva  Powers  of  Solon.  Sir,  you  are  hereby  re- 
quired to  remove  from  and  quit  the  premises  which  you  hold 
of  roe,  situate  in  said  town  of  Solon  in  the  county  of  Cortland, 
and  on  which  you  now  reside,  within  one  month  after  service 
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of  this  notice.  Dated  the  28th  day  of  February,  1846.  Toura, 
d&c.    Nathaniel  W.  Ingraham,  by  H.  S.  Conger,  Att'y." 

A  nonsuit  was  moved  for  on  four  grounds :  1.  That  the  de- 
fendant was  entitled  to  notice  to  quit,  under  the  statute.  2.  Be- 
cause the  suit  was  brought  before  the  expiration  of  the  notice 
served.  3.  That  the  right  of  eutry  did  not  accrue  until  afiter 
the  commencement  of  the  suit  4  That  the  service  of  notice 
to  quit  was  an  admission  that  a  tenancy  existed.  The  court 
ruled  against  him  on  all  these  grounds.  The  defendant  then 
showed  that  in  October  or  November,  1844,  the  parties  met  at 
the  office  of  W.  H.  Shankland  for  the  purpose  of  consummating 
their  contract  by  the  defendant's  pajring  the  balance  due  on  it, 
and  receiving  a  deed.  An  arrangement  had  before  then  been 
made  between  the  defendant  and  Mr.  Shankland,  that  the  latter 
would  loan  him  the  amount  necessary  for  that  purpose*  The 
amount  due  was  liquidated  and  a  conveyance  prepared,  the 
latter  before  the  parties  arrived^  The  defendant  wanted  a 
larger  loan,  which  Mn  Shankland  decUned ;  the  parties  retired 
for  consultation,  and  on  their  return  the  plaintiff  said  <<he  had 
got  over  his  pinch  for  money  at  that  time,  and  had  concluded 
to  go  without  it  at  that  time,  and  when  he  should  need  he 
would  give  the  defendant  notice^  The  plaintiff  said  he  had 
copcluded  to  let  the  contract  lie  as  it  was,  a  while  longer. 
The  defendant  said  he  was  willing  it  should  remain  so  if  the 
plaintiff  was  willing,  and  that  when  the  plaintiff  should  want 
the  money  he  should  wish  Mr.  Shankland  to  let  him  have  it." 
The  defendant  then  asked  the  court  to  chaise  that  if  the  jury 
should  find  from  the  evidence  that  there  was  a  parol  agreement 
or  understanding  between  the  plaintiff  and  defendant,  in  the 
fidl  of  1844,  that  the  defendant  might  remain  in  possession  of 
the  land  until  the  plaintiff  gave  him  notice  to  leave,  this  action 
would  not  he  until  such  notice  was  given,  and  that  the  feet  of 
the  existence  of  such  agreement  should  be  submitted  to  the 
jury.  2d.  That  a  parol  license  to  occupy  for  a  year  would  be 
good  without  being  in  writing,  or  until  revoked,  and  no  action 
of  trespass  or  ejectment  would  lie  in  such  case  till  the  liceoae 
was  revoked.    The  court  refused  so  to  charge,  but  chaiged  the 
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iury  and  gave  their  opinion  that  if  there  was  a  parol  agreement 
made  between  the  plaintiff  and  defendant,  thai  the  defendant 
might  remain  in  possession  of  the  premises  in  question  till  the 
pluntiff  gave  him  notice  to  leave,  it  would  be  void  in  law,  and 
the  action  of  ejectment  could  be  maintained  without  giving 
notice  to  the  defendant  to  leave :  that  there  was  no  question 
of  fisict  for  the  jury  to  pass  upon,  and  directed  them  to  find  for 
the  plaintiff.  To  which  there  was  an  exception.  And  the 
jury  having  found  a  verdict  for  the  plaintiff,  the  defendant 
brought  bis  writ  of  error. 

R,  O,  RejfnoldSj  for  the  plaintiff  in  error. 

H.  S,  Conger^  for  the  defendant  in  error. 

Bjf  the  Caurtj  Morehouse,  J.  The  principal  question  in 
this  cause  is,  whether  the  defendant  was  entitled  to  notice  to 
quit.  The  doctrine  respecting  notices  to  quit  is  as  old  as  the 
Year  Books,  and  had  its  origin  in  the  manifest  injustice  of 
turning  a  tenant  out  of  possession  of  land  after  he  had  sown  it, 
without  reasonable  notice  to  quit  Six  months  or  half  a  year 
was  the  time  fixed  by  practice,  subject  to  modifications  fn»n 
the  nature  of  the  letting,  agreement  of  the  parties,  special  cus- 
tom, and  the  discretion  of  the  court,  determined  by  the  circum- 
stances of  the  case.  (7  T.  R.  81.  1  Esp,  Rep.  94.  Peak^a 
Rep,  5.  Rising  v.  Stannardj  17  Molss.  282.  Ellis  v.  Paige^ 
1  Pick.  43.)  The  defendant  claims  that  he  is  a  tenant  at  wiU, 
or  by  sufferance,  in  a  sense  entitling  him  to  a  notice.  Tenant 
at  will  is,  where  lands  or  tenements  are  let  by  one  man  to 
another,  to  have  and  to  hold  to  him  at  the  will  of  the  lessor,  by 
force  of  which  lease  the  lessee  is  in  possession.  In  this  case 
the  lessee  is  called  tenant  at  will,  because  he  hath  no  sure  or 
certain  estate ;  for  the  lessor  may  put  him  out  at  what  time  it 
pleaseth  him.  ( Co.  Lit.  65,  a.)  Such  tenant  was  not  entitled  to 
notice  to  quit,  but  the  law  gave  him  the  ripened  com  which  he  had 
sown,  and  fi'ee  entry,  egress  and  regress  to  cut  and  carry  it  away. 
This  tenancy  at  will  was  attended  with  so  many  inconveniences 
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that  the  courts  in  England  early  raised  an  implied  contract  for 
a  year,  and  added  that  the  tensuit  could  not  be  removed  at  the 
end  of  the  year  without  six  months'  previous  notice.  {Doe  v. 
Porter,  3  T.  R.  13.)  Tenancies  at  will,  there  are  held  to  be 
estates  from  year  to  year  merely  for  the  sake  of  notice  to  quit. 
As  to  every  other  purpose  they  are  regarded  as  mere  tenancies 
at  will.  {Phillips  v.  Covert,  7  John.  1.  Bradley  v.  Covel,  4 
Cowen,  349.  Jadeson  v.  Salmon,  4  Wend.  327.)  An  estate 
at  sufferance  is  created  by  the  laches  of  the  owner  or  landlord, 
and  his  assent,  express  or  implied,  that  the  tenant  might  con- 
tinue in  possession,  or  the  acceptance  of  rent,  converts  an  estate 
at  sufferance  into  an  estate  at  will  or  a  tenancy  from  year  to 
ylBar.  {Rowan  v.  Lytle,  11  Wend.  616.)  A  tenant  is  defined 
to  be  one  that  holds  or  possesses  lands  or  tenements  by  any 
kind  of  title,  either  in  fee,  for  life,  for  years,  or  at  will,  or  upon 
sufferance.  The  defendant  was  therefore  a  tenant  at  will  or 
upon  sufferance ;  (the  latter  he  could  not  be  if  in  possession 
with  the  assent  of  the  plaintiff;)  and  he  insists  that  as  such  he 
was  entitled  to  notice  pursuant  to  1  R.  S.  745,  §  7.  That  sec- 
tion provides,  that  "  whenever  there  is  a  tenancy  at  will  or  by 
sufferance,  created  by  the  tenant's  holding  over  his  term  or 
otherwise,  the  same  may  be  determined  by  the  landlord's  giving 
one  month's  notice  in  writing  to  the  tenant,  requiring  him  to 
remove  therefrom."  This  is  substantially  the  provision  in  the 
act  of  1820 ;  {Laws  of  1820,  p.  ITT ;)  except  that  one  mofitKs 
notice  was  substituted  for  three  months.  In  the  case  of  Phil- 
lips  V.  Aldridi,  (13  John.  106,)  the  court  recognize  the  rule 
that  a  notice  to  quit  is  not  necessary  when  the  relation  of  land- 
lord and  tenant  does  not  exist.  In  view  of  that  intimation  the 
late  revisers  of  our  statutes,  in  order  to  declare  the  relation  and 
ascertain  the  rights  of  parties  situated  like  the  present,  reported 
to  the  legislature  a  section  as  follows.  "  Persons  entering  upon 
land,  under  a  contract  for  the  purchase  thereof,  with  the  con- 
sent of  the  vendor,  shall,  after  any  default  in  the  pa3rment 
of  any  principal  sum,  or  of  any  instalment  stipulated  to  be  paid 
in  such  contract,  be  deemed  tenants  at  will."  (2  R.  S.  698.) 
It  was  not  enacted ;  and  when  we  consider  how  prominent 
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fliaiplicity  and  certainty  were,  among  the  objects  of  the  legida- 
ture  in  that  revision,  we  cannot  but  infer  that^ey  intended 
that  persons  entering  under  a  contract  to  purchase  should  not 
be  deemed  tenants  at  will  in  cases  where  there  was  nothiag 
upon  which  to  found  the  presumption  of  the  relation  of  land- 
lord  and  tenant  but  the  fact  that  the  purchaser  continued  in 
possession  after  default  in  a  payment  stipulated  in  the  contract. 
This  point,  however,  is  entirely  clear  by  express  adjudicatioQ. 
In  Jackson  v.  MiUer^  (7  Cowen^  747,)  the  cases  on  the  subject 
of  notices  to  quit,  from  1804  to  1827,  are  collated  and  compared 
by  Chief  Justice  Savage.  It  would  be  a  work  of  supererogation 
to  review  them.  The  chief  justice  concludes  by  laying  down 
the  principle,  that  a  tenancy  at  will  created  by  an  entry  under 
a  contract  to  purchase,  is  an  exception  to  the  general  rule,  that 
tenancies  at  will  are  to  be  considered  tenancies  from  year  to 
year  iperely  for  the  sake  of  notice  to  quit ;  and  he  affirms,  that 
in  all  the  cases  he  found  in  our  own  books  notice  has  been  held 
to  be  unnecessary  where  the  tenancy  at  will  was  created  by  an 
entry  under  a  contract  to  purchase.  In  Jackson  v.  ManarisJ^ 
(6  Weni,  96,)  the  question  came  before  the  court  entirely  un- 
embarrassed. The  language  of  the  court  is,  "  Notice  to  quit 
was  not  necessary.  The  defendant  was  quasi  tenant  at  will, 
but  as  between  vendor  and  vendee,  no  notice  to  quit  is  neces- 
sary.'' This  case  is  recognized  in  Wright  v.  Moore^  (21  Wend. 
230.)  That  was  a  case  in  which  the  defendant  took  possessioB 
by  the  terms  of  the  agreement. 

It  is  contended  that  what  psissed  in  Mr.  Shankland's  office 
between  the  parties  changed  their  relation  to  each  other,  and 
that  the  defendant  was  thenceforth  in  possession  of  the  premises 
under  a  license  given  on  that  occasion.  There  is  nothing  in 
the  proof  favoring  such  an  assumption,  ^'  The  plaintiff  said 
he  had  got  over  his  pinch  for  money  at  that  time ;  he  had  con- 
cluded to  let  the  contract  lie  as  it  was,  a  while  longer.  The 
defendant  said  he  was  willing  it  should  remain  so  if  the  plain- 
tiff was  willing."  The  language  of  the  parties  precludes  in- 
dulgence in  presumption.  It  would  be  not  violence  merely, 
but  a  total  perversion  of  the  plainest  sense  of  the  most  £uniliar 
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terms  io  our  language,  to  interpret  that  colloquy  as  a  cancella* 
tion  of  the  then  existing  contract,  and  the  institution  of  a  new 
one.  There  being  no  dispute  about  facts,  the  law  arising  from 
them  was  properly  declared  and  disposed  of  by  the  court. 
{Jackson  v.  Betts,  9  Cowen,  208.) 

Another  point  is,  that  the  plaintiff  having  served  a  notice  to 
quit,  it  was  in  law  an  admission  of  a  subsisting  tenancy.  My 
attention  has  been  called  to  several  cases  upon  this  point. 
That  of  Braum  v.  Storey  ^  (1  Man.  ^Cfran.  117;  39  Eng. 
Com.  Law  Rep.  372,)  was  this.  A,,  after  mortgaging  in  fee 
to  B.,  demised  to  C.  and  then  sold  to  B.  the  equity  of  redemp- 
tion. B.  gave  noticeof  the  mortgage,  and  required  C.  to  pay  to 
him  the  rent  to  accrue  and  not  to  A.  It  was  held  that  the  notice 
was  sufficient  to  establish  the  affirmative  of  an  issue  taken  upon 
the  allegation  that  B.  demised  to  C.  for  one  year  from  th^  date 
of  the  notice.  Tindal,  C.  J.  says  in  that  case  that  the  relation 
of  landlord  and  tenant  cannot  be  created  without  the  consent 
of  both  parties.  The  mortgagor,  after  gi^g  the  mortgage, 
created  a  tenancy*  The  mortgagee  might  recover  in  ejectment 
without  giving  notice  to  quit,  or  he  might  adopt  the  act  of  the 
mortgagor  in  granting  the  lease.  In  this  case  he  chose  the 
latter  by  giving  notice,  which  the  tenant  did  not  repudiate  but 
elected  to  continue,  and  tendered  the  rent  accruing  after  the 
notice.  It  was  held  also  that  it  was  a  question  for  the  jury,  if 
its  submission  had  been  asked,  to  determine  whether  the  tenant 
assented  \fi  the  tenancy  implied  in  the  notice,  and  upon  the 
ground  that  there  could  be  no  demise  without  an  assent  by 
both  parties.  Scott  v.  Miller,  (2  Carr  ^*  Payne,  318  ;  12  Com. 
Law  Rep.  163,)  was  a  case  in  which  the  lessor  of  the  plaintiff 
gave  notice  to  the  defendant  requiring  her  to  quit  premises 
which  she  held  as  his  tenant  from  year  to  year,  a  short  time 
before  bringing  the  action.  The  notice  was  held  equivalent  to 
a  receipt  for  rent,  and  a  waiver  therefore  of  a  precedent  for- 
feiture. Brierly  v.  Palmer,  (16  East,  63,)  was  an  ejectment 
against  a  lessee  of  tithes.  The  original  lessee  held  under  an 
agreement  creating  a  tenancy  from  year  to  year.  He  assigned 
to  the  defendant  Ist  March,  1810,  and  on  the  22d  March  the 
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plaintiff  gave  him  notice  to  quit  at  the  following  Old  Michael- 
mas. In  March,  1811,  he  gave  the  like  notice  to  the  defendant, 
the  assignee.  There  was  evidence  showing  that  the  defendant 
was  in  possession  of  the  tithes  to  October,  1811,  but  no  proof  of 
such  possession  after  the  expiration  of  the  notice  to  quit.  Thens 
was  no  evidence  that  the  defendant  had  any  knowledge  of  any 
other  notice  to  quit  than  the  one  served  on  him.  There  could 
be  no  delivery  of  the  subject  matter,  and  it  was  held  that  the 
first  notice  to  quit  was  waived  by  the  second.  In  Newby  v. 
Jackson^  (1  Bam.  ^  Cress.  448 ;  8  Com.  Law  Rep.  126,)  there 
was  an  agreement  between  the  parties  that  the  lessor  of  the 
plaintiff  should  sell  the  premises  to  the  defendant  if  it  should 
turn  out  that  he  had  title  to  them,  and  it  was  stipulated  that 
the  defendant  should  have  possession  from  the  date  of  the  agree- 
ment. The  court  held  that  that  created  a  tenancy.  In  all 
these  cases,  therefore,  there  existed  a  tenancy  upon  which  the 
decisions  as  to  the  necessity  or  effect  of  notices  was  predicated. 
The  notice  in  this  case  was  served  with  the  declaration  and 
notice  annexed  in  the  ejectment  suit,  and  as  an  admission  or 
acknowledgment  of  the  party  they  should  be  taken  together. 
The  defendant  could  not  have  understood  the  plaintiff,  as 
admitting  by  that  notice  to  quit,  that  he  was  not  entitled  to 
possession  of  the  premises  until  the  expiration  of  it,  or  that  he 
intended  to  waive  his  right  to  proceed  instantly  to  turn  him 
out  of  possession  by  ejectment.  Williams  v.  Humphreys^  (2 
Easty  237,)  held  that  a  party  proceeding  by  ejectment  giving  a 
second  notice  to  quit  was  not  a  waiver  of  the  first  It  was  con- 
tended in  that  case  that  it  was  a  question  for  the  jury  whether 
it  was  intended  as  a  waiver  or  not  The  court  say  it  was  not 
possible  for  the  defendant  to  suppose  that  the  plaintiff  intended 
to  waive  the  first  notice,  when  he  was  proceeding,  upon  the 
foundation  of  it,  to  turn  him  out  of  the  farm.  An  ejectment 
treats  the  tenant  in  possession  as  a  wrongdoer  at  the  time  when 
the  action  is  brought,  and  when  he  is  lawfully  in  posseesion  it 
is  said  to  be  an  answer  to  the  action.  There  would  be  great 
good  sense  and  manifest  justice  in  a  rule,  in  a  case  like  thia^ 
where  there  never  was  technically  a  tenancy  and  yet  a  lawfiil 
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poeseesion  derived  from  the  plaintiff,  to  require  some  notice  or 
demand  of  the  premises  before  suit  brought  The  practice  of 
courts  in  this  state  before  the  last  revision  of  the  statutes,  was 
settled,  that  no  notice  or  demand  was  necessary ;  and  the  legis- 
lature, as  we  have  seen,  refused  to  enact  a  different  rule,  leav- 
ing a  party  harshly  dealt  with  to  his  relief  in  equity. 

Finally,  did  the  court  err  in  its  instructions  to  the  jury  in  a 
matter  within  the  case,  and  injurious  to  the  defendant  ?  The 
propositions  upon  which  the  court  was  asked  to  charge  the  jury, 
I  think,  were  abstract  ones.  There  was  no  pretence  that  at 
any  other  time  or  place  than  Mr.  Shankland's  office  the  relation 
of  the  parties  had  been  changed,  unless  by  the  notice.  Upon 
that  I  have  already  remarked.  In  the  absence  of  all  evidence 
that  that  contract  had  been  changed  or  abandoned  by  either 
party,  it  was  out  of  the  case  to  speculate  as  to  what  the  law 
was  in  reference  to  a  supposititious  one.  This  remark  applies 
also  to  the  supposed  case  of  a  parol  license  to  occupy  at  will. 
A  parol  agreement  might  have  been  made  and  not  in  writing 
which  would  have  been  binding  upon  the  parties,  and  have 
changed  the  relation  in  which  they  stood  as  vendor  and  vendee 
into  that  of  landlord  and  tenant.  If  the  court  erred  in  that 
particular,  they  were  right  in  holding  that  there  was  no  question 
of  fact  in  the  case  for  the  jury ;  and  that  error  did  not  affect  it 
and  cannot  therefore  be  insisted  on  even  by  exception.  {Jackson 
V.  Betis,  9  Cotcen,  208.  Clark  v.  DtUcher^  Id.  674.  Hayden 
V.  Palmer,  2  ERU,  205.  Hamilton  v.  Russell,  1  Cranck,  308, 
318.     Cowen  ^  HiUs  Notes  to  Phil  Ev.  787.) 

Judgment  affirmed. 
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Same  Term.    Before  the  same  Justices, 
Walbadt  VS4  Mavnard. 

Monej  ooUeeltd  bj  an  attornej,  fox  his  cIiMit,  moit  be  demtnded,  at  a  dinolioB  la 
ramit  given  and  neglected,  before  a  auit  dan  be  brought  therefor. 

Bat  where  the  attorney  denies  his  fiabilitj  to  pay,  and  sets  up  a  claim  agaimt  Ui 
client,  excefding  the  amount  collected,  this  amounts  to  a  waiver  of  a  lagil 
demand* 

An  attorney  employed  to  defend  a  suit  removed  firom  a  jnatlee's  oouit  to  the  ooiD' 
taaa  pleas  by  certiorari,  has  no  authority  by  virtue  of  his  retainer  lor  that  purpon, 
to  bring  a  suit  in  the  name  oi  his  client,  against  the  obligon  in  the  bond  given 
upoo  obtaining  the  certiorari. 

Walr  ADT  sued  Maynard  before  a  jUEftice  for  moneys  collect- 
ed by  him  as  attorDey,  and  which  he  refused  to  pay  over.  May- 
nard pleaded  the  general  issue,  and  gave  notice  of  set-off  for  fees 
as  attorney  and  counsellor,  &c.  A  recovery  was  had  before  the 
justice  and  an  appeal  taken  by  Maynard,  to  the  Chenango  com- 
mon pleas,  and  a  trial  had,  in  which  Walradt  was  again  sao- 
cessful.  The  cause  came  before  this  court,  on  a  motion  by  the 
defendant  to  set  aside  the  verdict  upon  a  case  eilibodying  the 
ezecptions  taken  on  the  trial.  It  appeared  from  the  evidenee 
that  Walradt  recovered  a  judgment  in  a  justice's  court,  against 
Tatlet  and  Murdock,  which  they  removed  to  the  common  pleu 
by  certiorari,  and  that  Waldradt  retained  Maynard  to  defend. 
It  was  defended  successfully,  and  judgment  given  in  the  commoo 
pleas,  for  the  amount  of  the  recovery  before  the  justice,  and  the 
costs  of  defending  the  certiorari.  There  were  two  executions 
issued  on  the  judgment  prior  to  the  capias  ad  satisfaciendum 
upon  which  the  under  sheriff  swears  he  collected  the  judgment 
in  February,  1844,  and  paid  it  to  Maynard,  amounting  at  that 
time  to  $49,89.  In  the  summer  of  1845,  Maynard<  without 
the  privity  or  direction  of  Walrad^  commenced  a  suit  in  a  jus- 
tice's court,  against  Tatlet  and  Murdock,  and  Dimick  their  surety 
on  the  bond  given  on  removing  the  judgment  above  mentioned 
to  the  common  pleas,  and  recovered  on  the  11th  of  July,  1845| 
a  judgment  for  $49,75  damages,  and  $2,30  costs.    The  actual 
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service  before  the  justice  was  rendered  by  Mr.  Rejrnolds  for 
Maynard,  as  a  matter  of  professional  comity,  for  which  Maynard 
charged  two  dollars.  He  claimed  ten  dollars  as  a  counsel  fee 
to  Mr  Cook  associated  with  him  on  the  argument  of  the  cer- 
tiorari, three  dollars  for  executions  issued  on  the  judgment  in 
that  case,  $1,56  for  sheriff's  fees  on  the  executions  returned  nulla 
bona,  $20  for  his  taxable  costs.  The  counsel  fee  to  Mr.  Cook 
was  disposed  of  by  his  testimony.  He  swore  that  he  was  re- 
tained by  Walradt  to  argue  the  certiorari,  and  did  not  know 
that  Maynard  was  employed,  until  the  day  of  argument.  As 
between  him  and  Maynard,  the  latter  agreed  to  keep  10  dollars 
out  of  the  judgment,  when  collected,  for  him.  The  attorney 
for  Walradt  to  prove  a  demand  of  Maynard  before  suit  brought, 
testified  that  previous  to  December,  1845,  he  wrote  a  letter  to 
him  on  the  subject,  directed  to  Bainbridge,  his  then  residence, 
but  without  any  special  authority  for  that  purpose ;  that  he 
subsequently  saw  Maynard  at  Norwich,  at  witness'  office,  and 
that  he  there  said  he  would  settle  with  Walradt  if  he  would 
pay  him  five  dollars,  and  that  he  would  not  settle  in  any  other 
way ;  and  that  Maynard  at  the  request  of  witness,  wrote  him- 
self to  Walradt  to  that  effect ;  and  that  after  that,  Walradt 
gave  him  a  written  power  to  prosecute.  The  sufficiency  of  this 
as  a  demand,  and  the  power  of  Maynard  as  an  attorney  in  the 
certiorari  suit,  to  prosecute  the  suit  on  the  bond  given  therein, 
without  the  direction  of  Walradt,  and  the  consequent  right  to 
charge  him  for  that  service  were  the  only  important  questions 
presented  by  the  case. 

H.  M.  Hyde,  for  the  plaintiff  in  error. 

James  M.  D.  Carr^  for  the  defendant  in  error. 

By  the  Court,  Morehous£,  J.  Money  collected  by  an  at- 
torney for  his  client,  must  be  demanded,  or  a  direction  to  remit 
given  and  neglected,  before  a  suit  can  be  brought  therefor. 
The  question  is  whether  there  was  a  waiver  of  it  Rathbun  v. 
IngaUs,  (7  Wend,  320,)  is  cited  for  i\\p  rule,  and  also  for  an 
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exception  to  it    In  that  case,  the  defeodant  bad  made  deolam- 
tipDA  to  third  persons,  aot  the  agents  of  the  plaintifi^  nor  io  an; 
Q>aaner  connected  with  kim,  that  be  intended  to  retaia  the 
n^oney  to  indemuify  him  for  a  fraud  which  had  been  commit- 
ted upon  him  by  the  plaintiff,  in  the  sale  of  a  horse,  and  there 
was  no  evidence  even  that  those  declarations  came  to  the 
knowledge  of  the  plaintiff.    It  was  held  not  sufficient  evidence 
of  a  waiver  of  a  demand.    The  legitimate  object  of  a  demand 
is  to  enable  the  party  to  discharge  his  liability  agreeably  to  the 
nature  of  it,  without  a  suit  at  law.    If  he  denies  the  liability, 
or  the  right  of  the  other  to  call  upon  him,  a  demand  must  be 
as  unnecessary  as  it  would  be  useless.    The  rule  in  chancery  is, 
if  the  defendant  denies  the  right  of  the  plaintiff,  he  cannot  in- 
sist in  his  defence  that  there  was  no  demand.    {Ayer  v.  Ayetf 
16  Pick.  327.)    The  rule  is  otherwise  at  law,  unless  the  defen- 
dant by  his  declarations  or  conduct  furmsfaes  evidence  from 
which  to  infer  a  waiver.    In  the  case  before  us,  the  defeodant 
wrote  to  the  plaintiff  that  if  be  would  pay  him  five  dollars,  he 
would  settle  with  him,  and  not  in  any  other  way.    Allo?nng  thai 
the  plaintiff 's  attorney,  at  the  time  he  wrote  about  the  demand, 
and  when  he  conversed  at  bis  office  with  the  defendant  about 
it)  had  no  legal  right  to  demand  payment,  would  it  qualify  in 
any  respect  the  communication  made  by  the  defendsmt  to  the 
plaintiff  on  that  occasion  ?    He  denied  his  liabiUty  to  pay,  and 
set  up  a  claim  exceeding  the  amount  collected  for  the  plaintiff. 
I  think  it  was  a  waiver  of  legal  demand.    In  Miles  v.  Boyden, 
(3  Pick,  213,)  the  father  of  an  infant  legatee  called  upon  the 
executor  to  pay  the  legacy ;  he  refused,  assigning  as  a  reason 
that  there  was  no  legacy  given  to  the  infant  by  the  will,  but 
making  no  objection  to  the  authority  of  the  father  to  make  the 
demand ;  and  it  was  held  by  the  court  that  the  executor  had 
thereby  waived  the  necessity  of  any  other  demand,  although 
by  law  the  father  bad  not  a  legal  right  to  demand  payment  of 
the.  legacy.    The  authority  of  an  attorney,  in  virtue  of  an  orig^ 
inal  retainer  in  a  suit,  continues  until  final  judgment  is  actually 
perfected ;  and  as  a  general  rule  and  for  general  purposes,  no 
longer.    There,  are  certain  purposes  for  which  it  is  prolongec}^ 
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such  as  the  issuing  of  execution  or  other  things  necessary  to  the 
collection  and  satisfaction  of  the  judgment ;  and  he  may  by  stat- 
ute acknowledge  satisfaction  at  any  time  within  two  years. 
Before  the  statute  he  could  not  acknowledge  satisfaction  with- 
out a  new  warrant  for  the  purpose.  He  cannot  discharge  the 
debtor  on  receiving  a  less  sum  than  the  judgment.  While  the 
suit  is  progressing,  his  authority  is  large.  He  may  make  stipu- 
lations, waive  technical  advantages,  arbitrate  or  refer,  discon- 
tinue or  remit  damages,  and  almost  discharge  the  debt  without 
satisfaction.  This  large  discretion,  while  he  is  controlling  the 
cause,  ends  when  judgment  is  perfected.  The  warrant  of  at- 
torney is  juousque  plcuntum  terminatur,  {Kellogg  v.  CHIbertj 
10  John.  R,  220.  Jackson  v.  Bartlett^  8  Id.  36L  Oorkam  V. 
Gale^  7  Cowen,  744  Lusk  v.  Hastings^  1  £B//,  656.  LewiH 
V.  Gamage,  1  Pick.  337.  Langdon  v.  Potter,  13  Mass.  319i 
Parker  v.  Dunning,  Id.  465.)  The  counsel  cited  Dearborn  v* 
Dearborn,  (16  Mc^s.  316,)  which  establishes  as  a  principle 
that  an  attorney  who  undertakes  to  collect  a  debt,  is  bound  to 
sue  out  all  process  necessary  to  the  object,  and  when  he  neg- 
lects seasonably  to  sue  out  a  scire  facias  against  b^l,  he  is  lia- 
ble. There  is  no  analc^y  between  that  case  and  prosecuting 
a  suit  upon  the  bond  in  question,  or  a  bail  bond  in  this  state. 
An  action  does  not  lie  upon  a  bail  bond  in  Massachusetts. 
We  have  the  English  law  and  practice  of  bail  to  the  sheriff, 
and  bail  to  the  action,  which  is  a  recognizance  of  bail  taken  in 
court.  An  action  may  be  brought  upon  the  former  by  the  sher- 
iff, in  his  own  name,  or  by  the  creditor  as  assignee,  and  upon 
the  latter  by  the  creditor^  because  it  is  a  direct  obligation  to  him^ 
and  the  privileged  of  bail  are  regulated  and  secured  to  them  by 
the  rules  of  court.  Not  so  in  Massachusetts.  By  force  of 
their  statute,  the  bond  given  to  the  sheriff  is  ordinarily  the  only 
bail  to  the  action^  and  the  sureties  to  the  sheriff  take  upon 
themselves  all  the  obligations  of  both  bail  below  and  bail  above. 
So  that  if  the  principal  ultimately  avoids,  the  bail  are  liable  for 
the  debt.  The  statute  gives  the  judgment  creditor  a  sdre 
facias,  and  it  is  his  only  remedy  against  bail,  and  it  must  be 
terved  upon  the  bail  within  one  year  of  the  final  judgment 
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{Crane  v.  Keating,  13  Pick.  339.)    Hence  the  attoTQcy  has 
not  only  the  power,  but  it  is  a  duty  for  the  neglect  of  which  he 
is  responsible,  to  issue  a  scire  facias  when  pro{>er  against  bail 
It  is  a  process  in  the  cause,  to  collect  the  judgment,  not  a  suit 
or  action  commenced.     The  duties  and  obligations  of  attorneys 
in  this  state  are  co-extensive  in  analogous  cases.    An  attorney 
for  an  t^ppellee  who  should  neglect,  within-  thirty  days  after 
an  execution  could  be  issued,  to  issue  one  upon  the  judgment, 
whereby  the  sureties  on  the  appeal  bond  should  be  discharged 
and  the  judgment  lost,  would  be  liable  to  his  client,  or  if  he 
should  neglect  to  issue  process  for  the  collection  of  the  judg- 
ment, in  an  ordinaiy  case,  whereby  the  debt  was  lost,  he  would 
be  liable.     Can  it  be  pretended  that  upon  the  return  of  an  exe^ 
cution  unsatisfied  he  is  authorized  to  file  a  creditor's  bill  because 
it  is  a  means  of  collecting  the  debt  ?    Could  he  make  his  client 
the  bailiff  of  the  debtor,  by  taking  the  notes  of  third  persons  in 
payment  of  the  judgment,  prosecute  them,  and  charge  his  client 
costs  in  the  suits  if  unsuccessful  or  otherwise,  because  it  was  a 
probable,  or  perhaps  in  his  judgment  the  only  means  of  obtain- 
ing payment  ?    I  think  not.    There  is  a  farther  embarrassment 
in  this  case.     From  the  evidence,  the  judgment  upon  the  cer- 
tiorari was  satisfied  in  Febmary,  1844.    It  was  only  said  upon 
the  argument  that  the  suit  upon  the  bond  was  not  beneficial  to 
the  plaintiff.     Why  it  was  brought  at  all,  was  not  explained. 
The  justice  testified  that  Mr.  Reynolds  appeared  for  Maynard  on 
the  return  of  the  summons  and  adjourned  the  case ;  that  at 
the  adjourned  day  he  appeared  again,  when  judgment  was  ren- 
dered for  the  plaintiff.    One  of  the  defendants  appeared  on  one 
or  both  occasions,  but  whether  the  suit  was  contested  or  not,  does 
not  appear.    The  defendant  is  a  counsellor  of  this  court  enjoy- 
ing a  reputation  which  precludes  the  suspicion  even  that  he 
would  prosecute  the  surety  fraudulently,  or  institute  proceedings 
no  way  beneficial  or  necessary  to  a  client,  with  a  view  to  costs 
and  charges,  merely.    Lord  Brougham's  sarcastic  definition  of 
an  attorney,  "  a  learned  gentleman  who  gets  the  property  of 
one  man  out  of  the  hands  of  another,  for  him,  and  keeps  it 
himself,"  I  trust  is  in  no  degree  applicable  to  the  defendant 
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in  this  suit.  In  the  absence  of  explanation  I  must  judge  of  this 
case  as  it  stands  before  me.  The  defendant  in  February,  1844, 
received  for  the  'plaintiff  $49,89.  Twenty  dollars  of  that  sum 
belonged  to  him  for  his  taxable  costs  as  attorney  in  the  suit. 
He  had  issued  three  executions,  and  no  objection  is  made  to 
allowing  him  for  two  of  them  as  extra.  Nothing  is  shown 
authorizitig  the  charge  of  sheriff  fees.  If  the  sheriff  neither 
levied  nor  made  any  thing  on  them,  there  is  no  law  allowing  him 
fees,  except  for  making  his  return  thereon,  12^  cents  each. 
They  were  allowed  as  charged.  The  suit  upon  the  bail  bond 
was  not  only  withotit  the  knowledge  or  consent,  express  or  im- 
plied, of  the  plaintiff,  but  without  authority  of  law  and  contrary 
to  good  conscience.  If  the  case  is  not  truthfully  nmde  up  and 
the  suit  upon  the  bond  was  before  the  satisfaction  of  the  judg- 
ment, I  think  the  charge  of  the  court  below  was  still  right  in 
relation  to  the  claim  of  the  defendant  for  prosecuting  it ;  and 
that  a  new  trial  should  be  denied,  and  the  judgment  of  the 
common  pleas  affirmed. 

Motion  denied. 


fc  i\ 


'Same  Term.     Jdefbfe  the  same  Justices, 
Kenada  ts,  Gardner. 

A  penoQ  entering  into  the  ItoweuioA  of  land,  ander  another,  either  aa  his  tenant 
or  by  virtue  of  an  agreement  to  purchase,  cannot  dispute  the  title  of  such  per- 
son, nor  attorn  to  a  stranger,  so  as  to  affect  such  title,  while  he  continues  in  pos- 
session. 

An  attornment  to  a  stranger,  however,  bj  the  tenant,  is  operative  as  to  himself. 

The  relation  of  landlord  and  tenant  does  not  exist,  in  any  sense,  between  vendor  and 
vendee.  If  the  vendor  has  actually  made  a  conveyance  hb  title  is  eztingubhed, 
and  the  purchaser  holds  adversely  to  him,  and  may  controvert  his  title.  And  the 
vendee  may  fortify  his  title  by  the  purchase  of  any  other  which  may  protect  him 
in  the  enjoyment  of  the  premises. 
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Though  a  dead  of  pmniies  held  advaiiely  to  the  grantor  is  Toid  at  to  the  penoa  id 
poiMMOD,  it  is  operative,  and  paaiea  the  title,  at  between  the  giantor  and  gruh 
tee,  and  peraoni  standing  in  legal  privity  with  them. 

Ejectment  for  part  of  lot  94  in  Hector,  Tompkins  county. 
Lot  94,  except  the  state's  100  acres,  was  patented  to  Peter  (h' 
terhout  on  the  22d  of  Dec.  1791.  Cornelius  Osterhout,  claim- 
ing to  be  the  heir  of  the  patentee,  conveyed  all  the  lands  to 
which  Peter  Osterhout  might  be  entitled,  as  a  soldier,  from  the 
state  of  New- York  or  the  United  States,  to  William  Radcliff, 
on  the  14th  of  July,  1792.  William  Radcliff  conveyed  to  Jacob 
Radcliff,  April  16,  1798.  Jacob  Radcliff,  on  the  26th  of  May, 
1816,  mortgaged  the  premises  to  Brockhotst  Livingston,  who 
died  testate  and  appointed  Susan  F.  Ledyard,  his  daughter,  ex- 
ecutrix of  his  will.  The  mortgage  was  foreclosed  by  her,  and 
the  premises  purchased  by  Asgill  Gibbs,  in  March,  1831,  at 
$700.  In  March,  1844,  Gibbs  conveyed  to  George  Gardner 
It  appeared  that  a  man  by  the  name  of  Smith  was  in  posses- 
sion in  1814,  under  a  contract  from  Jacob  Radcliff,  and  that 
Kenada  succeeded  him  in  1816,  as  his  assignee.  In  1816,  and 
while  Kenada  was  in  possession,  Eleanor  Talida,  otherwise 
called  Eleanor  Horton,  in  the  case,  and  who  claimed  to  be  a 
daughter  of  Peter  Osterhout,  quit-claimed  the  premises  to  Gard- 
ner and  one  Mulligan.  In  January,  1823,  an  ejectment  was 
brought  upon  demises  from  Nelly  Talida,  Eleanor  Talida,  Eli^ 
jab  Horton,  and  Nelly  his  wife,  and  Gardner  and  Mulligan, 
against  Kenada.  Issue  was  joined  in  May,  1823.  A  cognovit 
was  given  by  the  attorney  of  Kenada  in  February,  1824,  and 
a  judgment  thereon  finally  perfected  in  June,  1836.  A  habere 
facias  was  issued,  tested  13th  of  May,  1843,  returnable  in  July, 
by  virtue  of  which  Kenada  was  dispossessed  and  Gardner  put 
in  possession.  Before  this,  and  on  the  17th  of  March,  1^0, 
Eleanor  Horton  conveyed  the  premises  to  Kenada  with  war- 
ranty. On  the  2d  of  January,  1833,  she  released  and  dis- 
charged the  judgment,  if  perfected,  in  the  suit  brought  against 
Kenada  in  1823,  reciting  that  she  was  the  only  lessor  of  the 
plaintiff  in  that  suit  having  title,  and  that  it  was  part  of  the 
agreement  under  which  she  conveyed  to  Kenada  that  no  fur- 
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iber  proceedings  should  be  bad  thereon.    The  jury  found  a 
rerdict  for  the  defendant,  and  the  plaintiff  moved  for  a  new  trial. 

JD.  B,  Stockholm,  for  the  plaintiff. 

A  CHbbSj  for  the  defendant 

By  the  Court,  Morehouse,  J.  The  parties  in  this  suit 
claim  under  the  same  patentee,  and  the  question  of  estoppel  is 
raised  as  to  both.  The  principle  of  estoppel,  as  between  lessor 
and  lessee,  is  well  established.  It  is  of  the  essence  of  the  con- 
tract that  the  paramount  ownership  of  the  lessor  shall  be  ac- 
knowledged during  the  continuance  of  the  lease,  and  that 
possession  shall  be  surrendered  at  its  expiration.  The  lessee 
cannot  set  up  the  title  of  another,  without  violating  his  con- 
tract and  breaking  the  faith  be  pledged  on  obtaining  the  pos- 
session, to  surrender  it  again.  {Blight  v.  Rochester,  7  Wheat, 
635.     ConcL  Rep.  5,  335.) 

The  relation  of  landlord  and  tenant  in  no  sense  exists  be- 
tween the  vendor  and  vendee.  If  the  vendor  has  actually 
made  a  conveyance,  his  title  is  extinguished  and  the  purchaser 
holds  adversely  to  the  vendor,  and  may  controvert  his  title.  It 
is  also  well  settled  that  he  may  fortify  that  title  by  the  purchase 
of  any  other  which  may  protect  him  in  the  enjoyment  of  the 
premises.  ( WcUkins  v.  Holman,  16  Peters,  25,  53,  54  Os- 
ierhout  v.  Shoemaker,  3  HiU,  513,  518.)  Applying  the  doctrine 
to  this  case,  if  Kenada  was  in  possession  under  a  conveyance 
from  Radclifi^  he  had  a  perfect  right  to  purchase  the  interest  of 
Eleanor  Horton,  and  Gardner  being  in  possession  under  her 
had  the  same  right  to  purchase  the  title  of  Radcliff.  It  appears 
from  the  evidence  in  the  case  that  Kenada  never  had  a  con- 
veyance from  Radcliff.  He  went  in  as  assignee  of  Smith,  who 
had  a  contract  with  Radcliff  for  the  purchase.  The  terms  and 
conditions  of  that  agreement  were  not  shown,  nor  did  it  appear 
(whatever  it  might  have  been)  that  any  part  of  the  considera- 
tion of  the  purchase  was  ever  paid.  It  cannot  be  said  that  i| 
party  acquiring  possession  under  an  agreement  to  purchase 
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thereby  extinguishes  the  rights  of  the  vendor,  and  that  he  has 
no  continuing  interest  in  the  maintenance  of  bis  title.  If  a  con* 
veyance  to  the  vendee  depends  upon  precedent  conditions  to  be 
performed  by  him,  and  he  fails,  if  there  be  nothing  in  the  letter 
of  his  contract,  the  spirit  of  it  and  the  principles  of  morality 
require  him  to  restore  the  possession  to  the  vendor.  This  is 
the  rule  of  law  also.  A  vendor  binding  himself  to  convey  con- 
ditionally, if  the  condition  be  broken  by  the  vendee,  may  main- 
tain an  ejectment.  The  authorities  to  show  that  a  perscm 
entering  under  another,  either  as  his  tenant  or  under  an  agree- 
ment to  purchase,  cannot  dispute  the  title  whilehe  continues 
in  possession,  are  collected  by  Mr.  Tillinghast  in  his  notes  to 
Adams  on  Ejectment^  217,  n,  4  and  5.  {See  also  SayUs  v. 
Smithj  12  Wend,  57 ;  Shaw  v.  Spear ^  7  Id.  407  ;  Jackson  v. 
MiUer,  6  Id.  228,  232.) 

Kenada  maintained  faithfully  the  title  of  Radcliff  until  he 
gave  the  cognovit  in  1824.  The  intimation  of  the  judge  that 
that  was  equivalent  to  an  attornment  is  immaterial.  Kenada 
could  not  legally  attorn  to  a  stranger  while  he  continued  in 
possession  under  the  agreement  to  purchase.  It  does  not  fol- 
low that  it  was  inoperative  as  to  himself.  By  it  he  abandoned 
his  possession,  and  admitted  upon  the  record  that  the  plaintiff 
had  the  paramount  right  to  the  possession  for  the  term  of  21 
years  from  the  28th  of  December,  1822.  It  is  quite  clear  that 
Kenada  never  had  any  conveyance  from  Radcliff,  and  that  he 
tMitisfied  himself  c^  early  as  1824,  that  Eleanor  Horton's  was 
the  better  title.  He  took  a  deed  from  her  with  warranty  in 
1830.  He  was  in  possession,  and  it  was  operative  to  convey 
whatever  rights  she  had,  seven  years  before  she  quit-K>laimed  all 
her  interest  in  the  premises  to  Gardner  and  Mulligan.  The 
conveyance  to  Kenada  was  procured  undoubtedly  (for  there  is 
no  intimation  that  she  had  acquired  rights  to  the  estate  inter- 
mediate the  conveyances,)  under  the  erroneous  impression  or 
belief  that  the  conveyance  to  Gardner  and  Mulligan  at  the  time 
the  lands  were  held  by  Kenada  adversely  to  her,  was  eatireiy 
inoperative  and  void,  and  that  the  title  remained  in  her. 
Though  the  rule  may  be  frequently  found  as  broad  as  ti^\  vi\ 
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the  books,  there  are  well  settled  qualifications  of  iL  As  between 
grantor  and  grantee  and  persons  standing  in  legal  privity  with 
them,  the  deed  is  operative  and  passes  the  title.  The  deed  is 
void  as  against  the  party  who  might  otherwise  be  injured,  but 
good  as  to  all  others.  As  to  him  the  granted:  must  sue  and  the 
recovery  enures  to  the  benefit  of  the  grantee.  Kenada  volun- 
tarily abandoned  his  possession  to  Mrs.  Horton,  or  to  Grardner 
and  Mulligan,  or  all  of  them,  when  he  gave  the  cognovit,  and 
the  title  of  Mxs.  Horton  vested  in  her  grantees,  against  all  the 
world.  The  term  expired,  what  is  the  situation  of  Kenada  ? 
Does  he  claim  under  Radciifi*  as  the  paramount  title?  Gard- 
ner acquired  that  by  deed  in  1844.  Under  Mrs.  Horton? 
Gardner  has  a  prior  conveyance.  It  appears  to  me,  that  which- 
soever way  he  turns,  defeat  stares  him  in  the  face.  It  is  unac- 
countable, if  the  affidavit  of  Mrs.  Horton  was  true,  and  the  Cor- 
nelius Osterhout,  who  conveyed  to  RadclifT  in  1798,  was  in 
1830  living  at  Openheim  in  Montgomery  county,  ttiat  no  efforts 
should  have  been  made  by  Kenada,  or  the  person  under  whom 
he  claimed,  if  he  had  notice  of  the  first  ejectment,  to  show  the 
validity  of  that  title. 

It  is  unnecessary  to  consider  the  deposition  of  Cook,  and  if, 
as  is  already  shown,  Mrs.  Horton  had  parted  with  her  title  be- 
fore her  name  was  used  as  a  lessor  of  the  plaintiff  in  the  suit 
against  Kenada,  it  is  clear,  upon  the  most  common  principle 
of  morality,  that  she  had  no  authority  to  suspend  the  proceed- 
ings, or  release  the  judgment.  That  release  is  of  no  validity 
except  to  show,  as  it  does  by  recital,  that  the  giving  of  the  re- 
licta  and  cognovit  was  the  authorized  act  of  Kenada  himself, 
and  upon  dehberation. 

Judgment  for  defendant. 

Vol.  in.  76 


504  C  A9SS  IN  L|A  W  AND  BftUITY  [Mat  % 


CoRTLANA  General  Term,  May,  1848.     Shankkmd,  A. 
Gfraj/j  Mastnif  and  Marehause^  Justices. 

NiLEs  and  Boyd  vs.  Totman. 

As  a  genend  pruiciple,  in  Mictions  of  BMumpsit,  any  thing  which  ahowi  thu  th» 
plaintiff  has  no  subsisting  cause  of  action  may  be  given  in  evidence  under  the  pl6% 
of  the  general  issue. 

A  former  lecoyeiy  against  the  defendant  is  an  absolute  defence  to  a  seeoild  foit  ftr 
the  same  debt  or  claim,  whether  pleaded  or  not 

A  justice's  docket,  although  no|  technically  a  record,  is  at  least  elevated  to  the  Sgatj 
of  a  specialty ;  and  though  it  may,  in  some  cases,  be  explained,  it  is  not  liable,  at 
a  whole,  to  be  contradicted  by  parol  proof. 

A  justice's  docl^et  of  a  judgment  rendered  by  him,  has  a  verity  superior  to  a  mle 
entered  in  the  minutes  of  a  court  of  comoion  pleas,  revening  such  judgment 

And  where  an  exemplified  copy  of  such  a  rule  is  objected  to,  generally,  when  intro- 
duced for  the  purpose  of  showing  that  a  justice's  judgment,  set  up  as  a  bar  to  tbe 
action,  has  been  reversed,  a  certificate  that  there  was  no  record  of  such  rsTeraal  in 
the  common  pleas,  will  ^ot  render  the  rule  competent  evidence. 

Error  to  the  Cortland  common  pleas.  The  plaintifis  recov- 
ered a  judgment  against  the  defendant  in  1845,  before  a  justice^ 
for  the  amount  of  three  several  promissory  notes  amounting  to 
$35,67,  and  costs,  upon  which  a  certiorari  was  sued  out  aiid 
the  judgments  reversed,  and  the  notes  annexed  to  the  justice's 
return  in  that  case  were  duected  by  the  court  to  be  delivered 
to  the  plaintiffs.  In  January,  1846,  the  plain ti^  commenced  a 
suit  against  the  defendant  before  the  same  justice,  declaring 
upon  one  of  the  notes  on  which  judgment  was  rendered  in  the 
former  suit.  A  trial  was  had  (which  is  the  subject  of  review 
in  this  court)  a  judgment  was  obtained,  a  certiorari  brought, 
and  the  judgment  reversed  by  the  common  pleas  ;  and  it  came 
before  this  court  on  a  writ  of  error  upon  that  judgment  On 
the  trial,  the  defendant  produced  the  justice's  docket  to  show 
the  former  recovery  for  the  same  cause  of  action  on  the  5th  of 
April,  1845,  and  which  also  showed  the  service  of  a  certiorari 
in  the  cause  on  the  24th  of  April  foUowii^g.  As  an  answer  to 
this  the  plaintiffs  produced  an  exemplified  copy  of  a  rule  entered 
in  the  minutes  of  the  court  of  comi^oQ  pleaa  on  the  5th  of 
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February^  1846,  reversing;  the  former  jadgment  with  c«st£,  and 
directing  the  notes  *to  be  deKvered  to  Niles.  The  justice's 
docket  was  objected  to  by  the  plaintiflf  on  the  ground  that  no- 
tice of  such  defence  had  not  been  given,  and  that  the  judgmeni 
had  no  reference  to  the  note  in  question.  The  exemplified  copy 
of  the  rule  was  objected  to  by  the  defendant  generally,  without 
assigning  a  particular  reason. 

L.  Kingslet/j  for  the  plaintiff. 

R.  O.  Reyrutlds,  for  the  defendant 

By  the  Court,  Morehouse,  J.  It  is  unnecessary  to  discuss 
the  difference,  in  effect,  between  a  former  verdict  and  judgment 
given  in  evidence  with  or  without  being  pleaded,  when  it  is 
admissible  under  the  general  issue.  It  is  not  perfectly  settled^ 
either  in  our  own  courts  or  the  courts  of  England.  It  is  agreed, 
however,  as  a  general  principle,  that  in  actions  of  assumpsit, 
any  thing  which  shows  that  the  plaintiff  has  no  subsisting 
t:ause  of  action  may  be  given  in  evidence  under  the  general 
issue ;  and  a  former  recovery  against  the  defendant  for  the  same 
debt  or  claim,  must  necessarily  be  an  absolute  defence  to  a  second 
Buit,  whether  pleaded  ck  not.  The  leading  cases  upon  this  point 
«re  cited  in  Young  v.  Rurhmell,  (2  Hill,  478,)  and  MUler  v. 
Manice,  (6  Id.  114,)  and  Cowen  4*  HitPs  Notes  to  PhiL  Ev, 
S04  to  810,  and  Id.  971.  The  justice's  docket  was  therefore 
admissible  under  the  general  issue,  and  if  the  judgment  was 
for  the  same  debt  or  claim,  or  any  part  of  it,  tlie  defence  was 
absolute  unless  the  bar  was  removed^  That  the  plaintiff  insists 
was  done  by  operation  of  the  rule  reversing  the  judgment  set 
up  as  a  bar.  The  only  material  question  in  the  case  is,  was 
that  rale  adn^issible  for  that  purpose  ?  It  is  made  a  point  on 
the  on^  side  that  it  was  doubtful  whether  the  note  in  question 
was  included  in  the  first  judgment;  and  on  the  other,  that  H 
was  uncertain  whether  that  or  some  other  judgment  between 
the  same  parties  was  reversed  as  indicated  by  the  rule.  The 
justice  could  have  had  no  misgiving  on  thos^oints.  For  him  to 
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have  doubted  would  have  indicated  a  mind  that  would  be  nwt' 
fluenced  by  the  demoostratioD  of  the  simpleit  problem  in  Euclid, 
and  to  which  the  axiom,  "  that  things  which  are  equal  to  the 
same  are  equal  to  one  another,"  would  be  too  abstruse  for  com- 
prehension. The  judgment  and  the  note  were  familiar,  and 
their  relation  to  each  other  in  1845  endorsed  by  him  on  the 
latter,  at  the  time.  I  infer  therefore  that  he,  in  giving  judg- 
ment, held  that  the  rule  was  admissible  evidence  of  the  reversal 
of  the  first  judgment,  and  that  the  common  pleas  reversed  it, 
holding  the  converse  of  that  proposition.  The  act  of  1837, 
{Laws  of  1837,  p.  508,  §  3,)  requiring  the  reasons  of  the  court  in 
such  cases  to  be  returned  with  the  transcript  of  the  record,  was 
not  complied  with  in  this  instance,  and  the  ground  of  the  de- 
cision, whether  upon  questions  of  law  or  fact,  is  left  to  be  infer- 
red by  the  court.  Th.e  inquiry  is  not,  therefore,  whether  the 
evidence  in  this  particular  case  was  satisfactory,  but  was  it, 
upon  the  general  rule  applicable  to  such  case,  admissible. 

Nothing  can  receive  the  respect  and  consideration  due  to  & 
record,  until  enrolled  or  entered  of  record.  {Croswell  v.  ByrneSf 
9  Johnson,  287.)  In  that  case  there  was  an  issue  of  niU  tid 
record.  The  judgment  was  produced,  to  rebut  which,  the 
plaintiff  produced  a  rule  of  the  court,  subsequent  to  the  judg- 
ment, setting  it  aside.  The  court  say,  '^  There  is  no  doubt  of 
a  competent  power  in  the  court  to  make  such  rule ;  but  the 
question  is,  whether  the  entry  of  such  a  rule  upon  the  minutes 
is  to  be  received  as  evidence  against  the  record  ?  It  appears  to 
be  contrary  to  all  the  well  settled  technical  rules  upon  the  sub- 
ject to  give  the  entry  such  effect.  A  record  imports  verity,  and 
can  only  be  tried  by  itself.  The  maxim  in  this  and  all  other 
cases  is,  that  nihil  tarn  naturale  quam  quicUibet  dissolvi  eo 
modo  quo  ligature  Moor  v.  Risdell,  cited  by  the  court,  (1  L(L 
Raym.  243,)  was  an  action  of  assumpsit,  in  which  the  defen- 
dant pleaded  in  abatement  that  the  plaintiff  was  a  popish  recu- 
sant convict,  as  appeared  by  the  record  of  the  estreat  in  the 
exchequer.  The  plaintiff  demurred,  and  the  second  exception 
was  that  the  defendant  did  not  produce  in  court  the  record  of 
the  conviction.    |pie  court  say  the  estreat  in  the  exchequer  is 
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not  a  record,  but  only  minutes  to  make  process  upon  it  for  the 
king.  It  is  said  the  reason  of  the  rule  in  the  former  of  these 
cases  does  not  apply,  because  the  judgment  of  a' justice  is  not 
a  records  His  docket  is  not  technically  a  record,  but  it  is  at 
least  elevated  to  the  dimity  of  a  specialty ;  and  though  great 
latitude  has  been  allowed  in  some  cases  in  explaining  it,  it  is 
not  liable  as  a  whole  to  be  contradicted  by  parol  proof.  {Brint- 
naU  V.  Faster,  7  Wend.  103.  Jennings  v.  Ckirter,  2  Id.  446, 
467.  Btdand  v.  Stewart,  4  Id.  668.)  The  justice  cannot 
amend  or  alter  the  judgment  after  it  has  been  perfected,  even 
to  correct  an  error  of  his  own  in  calculation,  or  retry  the  cause. 
{People  V.  Delaware  C.  P.  18  Wend.  668.  People  v.  Lynde, 
8  Ccwen,  133.)  It  has  therefore,  I  think,  %  verity  superior  to 
an  entry  upon  the  minutes  of  a  court  of  record,  which  until  en- 
tered upon  the  record  may  be  changed  or  modified  or  overruled 
by  the  court,  upon  its  own  motion  or  the  motion  of  a  party. 
A  satisfaction  piece  is  not  a  record  until  entered  on  the  roll ;  it 
does  not  partake  of  the  nature  of  a  record.  {Loumds  v.  Ren^ 
sen,  7  Wend.  36.)  An  indictment  itself  endorsed  '^  a  true  biU^ 
with  the  minute  book  showing  it  bad  been  preferred,  is  not  evi- 
dence to  prove  an  allegation  that  it  had  been  preferred,  though 
no  record  had  been  in  fact  drawn  up.  ( The  King  v.  Smith,  8 
Barn.  ^  Cress.  341.  Porter  v.  Cooper,  6  Carr.  ^  Payne^  364 
Rex  V.  Waid,  Id.  366 ;  6  Id.  607.)  A  plea  of  conviction  or 
acquittal  must  be  proved  by  the  record.  {Rex  v.  Bowman,  6 
Carr.  ^  Payne,  101.)  No  record  was  made  in  that  case,  and  it 
was  adjourned  from  time  to  time  to  enable  the  party  to  apply  for 
a  mandamus  to  compel  the  magistrates  to  make  up  a  record. 
These,  and  similar  cases  in  criminal  proceedings,  are  provided 
for  by  statute,  (2  R.  S.  738 ;)  which  shows  that  but  for  the 
statute  the  law  would  be  otherwise,  and  it  does  not  make  copies 
and  transcripts  of  minutes  and  rules  in  courts  of  record  evidence, 
in  civil  cases,  of  a  matter  which  is  usually  enrolled.  Before  the 
statute  in  our  own  state  it  was  held  that  a  conviction  for  an 
infamous  crime,  to  exclude  a  witness,  must  be  proved  by  record. 
The  sentence,  as  well  as  the  conviction,  were  necessary  to  show 
that  there  had  not  been  an  arrest  of  judgment    {People  v« 
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Whipple,  9  Cowen,  707.  People  t.  JOgrrick,  13  John.  «L)  The 
discontinuaDce  of  an  action  entered  in  court  must  be  proved  bj 
the  record.  {Sheldon  v.  Frink,  12  Pick.  567.)  Cases  iUas- 
trating  the  general  rule  are  almost  inexhaustible.  The  forego- 
ing are  deemed  sufficient  for  the  exposition  of  the  quesUon  in 
this  cause. 

It  is  insisted  that,  as  the  objection  to  the  rule  as  evidence  was 
general,  the  production  of  a  certificate,  on  the  argument,  that 
there  was  no  record  makes  it  competent.  This  would  be  true 
if  such  certificate  would  have  rendered  it  admissible  before  the 
justice.  The  general  rule  is  that  the  best  evidence  must  be 
given  of  which  the  nature  of  the  thing  is  capable ;  that  is,  no 
evidence  shall  be  bfought  which  ex  rei  natura  supposes  a  still 
greater  evidence  behind,  in  the  party's  own  possession  or  powers 
(2  Ev.  Path.  147.)  The  design  of  the  rule  was  to  obviate  fraud, 
not  to  exclude  a  party  from  justice ;  and  the  power  of  imposi- 
tion being  impossible,  the  rule  bends  to  the  necessities  of  man- 
kind, and  to  circumstances  not  under  their  control.  It  never 
yields  so  far,  however,  as  to  allow  evidence  in  its  nature  inad- 
missible, as  a  substitute  for  legitimate  evidence,  because  the 
circumstances  of  the  case  are  not  susceptible  of  the  latter.  The 
court,  upon  application,  would  have  ordered  the  defendant*  to 
make  up  a  record,  or  have  allowed  the  plaintiff  to  make  one. 
No  matter  how  satisfactory  the  evidence  might  have  been  to  the 
justice,  it  is  indisputable  that  the  record  would  have  been  better 
evidence  of  the  identity  of  the  judgment  produced  and  the  judg- 
ment reversed,  and  of  the  unalterable  adjudication  of  the  court, 
than  the  rule  entered  in  the  minutes  of  the  court.  The  thing 
Was  capable  of  this  greater  evidence,  and  it  was  in  the  power 
of  the  party  to  furnish  it.  The  rule  gives  up  its  extreme  of 
rigor  where  from  ignorance  or  improvidence  of  any  kind  the 
party  originally  neglected  to  furnish  himself  with  the  highest 
assurance  of  a  fact  which  might  be  disputed.  Two  witnesses 
are  better  than  one,  a  writing  better  than  a  parol  contract,  a 
deed  better  than  either,  and  a  record  better  than  all.  [Pcik 
supra,)  It  calls,  however,  for  the  highest  quality  or  grade  of 
evidence,  and  when  originally  provided  and  in  the  possession  or 
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power  of  the  party,  it  does  not  relax  from  considerations  of  in- 
convenience or  expense,  of  ignorance  or  forgetfulness,  and  ad- 
mit inferior  evidence,  though  that  evidence  if  admissible  would 
have  been  entirely  satisfactory.  The  rules  for  the  admission 
of  evidence  are  absolute  and  imperative.  If  they  admitted  of 
relaxation  it  would  be  in  furtherance  of  justice,  I  think,  to  bend 
them  to  this  case.  Their  wisdom  needs  no  vindication  with 
those  engaged  in  their  administration. 
Judgment  of  the  common  pleas  afl^med. 


Same  Term.    Before  the  same  Justices, 
Hopkins  vs.  Smith. 

All  wilful  falie  iwearing  is  neceaMrily  corrupt.  Hence,  if  in  an  action  for  ilander 
in  charging  the  plaintiff  with  peijury,  committed  on  the  trial  of  a  cante,  the  de- 
fendant to  sustain  a  plea  of  justification,  shows  that  the  evidence  given  by  the 
plaintiff  was  false,  corruption  may  be  inferred. 

Where,  in  an  action  for  slander,  the  defendant  justifies  a  charge  of  peijuiy,  he  most 
prove  all  the  particulars  which  constitute  the  crime  of  perjury ;  viz.  the  deliberate 
deposition,  the  lawfully  administered  oath,  the  judicial  proceeding,  the  absolute- 
ness of  the  matter  testified  to,  its  materiality  to  the  point  in  question  direct  or 
collateral,  and  its  fidsity. 

What  amount  of  evidence  is  required  to  sustain  a  plea  ^  justification  in  ao  action 
for  slander. 

This  was  an  action  of  slander,  for  accusing  the  plaintiff  of 
perjury  on  a  trial  before  a  justice  of  the  peace,  in  a  suit  between 
the  overseers  of  the  poor  and  the  defendant,  under  the  excise 
law.  The  defendant  pleaded  the  general  issue,  and^ave  ui2tice 
of  justification.  The  cause  was  referred  to  a  sole  referee,  by 
consent  of  the  parties,  who  heard  the  cause  and  reported  in 
feivor  of  the  defendant  The  cause  came  before  the  court  on 
a  case,  upon  which  the  plaintiff  moved  to  set  aside  the  report  of 
the  referee, 
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Souihworth  ^  Pritchard,  for  the  plaindflU 

H.  Bennett,  for  the  defendant 

By  the  Courts  Morehouse,  J.    No  exceptions  were  taken 
to  the  pleadings,  on  the  argument,  nor  are  they  furnished  as 
part  of  the  case.    I  assume  therefore,  that  the  defendant  ap- 
prized the  plaintiff  that  he  intended  to  prove  that  he  not  only 
swore  false,  but  that  such  falsehood  was  wilful  and  corrupt.  The 
defendant,  for  the  avowed  purpose  of  showing  that  the  swearing 
was  wilful  and  corrupt,  offered  to  prove  former  grudges  and  ill 
will  of  the  plaintiff  towards  the  defendant,  and  that  after  the 
trial  before  the  justice  he  spoke  exultingly  of  having  paid  the 
defendant  off.    The  plaintiff's  counsel  objected,  assigning  as  a 
reason  that  if  it  was  proved  the  plaintiff  swore  false  it  would  be 
presumed  he  did  so  corruptly.     The  referee  excluded  the  evi- 
dence,  and  upon  his  observations  on  that  occasion,  the  ooly 
question  of  law  in  the  case  dependant  upon  the  hearing  is  raised. 
He  said,  '^  I  have  always  considered  the  rule  requiring  a  party 
who  justifies  in  slander  (which  is  merely  an  action  for  dam- 
ages,) to  make  such  a  case  as  would  convict  the  plaintiff  of 
perjury  with  all  doubt  in  his  favor,  and  consign  him  to  state 
prison,  as  extremely  rigid.    And  if  the  defendant  in  this  suit,  to 
sustain  his  plea  of  justification,  shows  that  the  evidence  of  the 
plaintiff  before  the  justice  was  false,  I  shall  infer  nudioe  as  far 
as  this  suit  is  concerned."    By  the  term  malice,  the  referee  un- 
doubtedly meant  the  corruption  which  the  defendant  proposed  to 
establish  by  proof,  and  which  the  plaintiff  insisted  might  be  legiti- 
mately inferred  from  wilful  false  swearing ;  in  which  view  the  ref- 
eree correctly  coincided.    All  wilful  false  swearing  is  necessarily 
corrupt,  (that  is,  malo  animo.)    ^^  Perjury  is  a  wilful  false  oath 
by  one  who,  being  lawfully  required  to  depose  the  truth  in  a  judi- 
cial proceeding,  swears  absolutely  in  a  matter  material  to  the 
point  in  question,  whether  he  be  believed  or  no."   Particular  mal- 
ice is  not  essential.    The  evidence  of  the  plaintiff  before  the 
justice,  whether  true  or  false,  was  wilfuL    That  is,  it  was  given 
with  deliberation  and  not  attributable  to  weakness,  or  surprise, 
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or  inadvertency  or  mistake.  If  the  matter  of  it  was  ftilse  and 
that  was  the  only  question  of  fact  on  trial,  the  defendant  was 
entitled  to  the  verdict  of  the  referee.  He  repudiated  no  estab- 
lished rule  of  law  guiding  courts  and  juries  in  such  a  case. 
He  puts  the  rule,  which  as  a  lawmaker  his  judgment  would 
condemn  as  too  stringent,  even  stronger  than  it  is.  Evidence 
prevalent  over  all  doubt,  is  not  required  to  convict  in  any  case. 
The  rules  of  evidence  in  civil  and  criminal  cases  are  in  most 
respects  the  same.  The  chief  distinction  is  the  one  referred 
to  the  greater  caution  and  benignity  of  presumption  extended 
when  life  and  liberty  are  in  question  than  when  property  only 
is  involved.  It  is  the  reasonable  doubt  or  difficulty,  the  practi- 
cal uncertainty  arising  from  the  law  or  facts  in  the  particular 
case,  and  not  a  speculative  fear  or  distrust,  which  the  law  in  its 
i  tenderness  instructs  courts  and  juries  to  add  to  the  ordinary 

I  defences  of  the  accused.    The  referee  avowed  no  intention  of 

I  fieilling  short  of  this.    It  is  made  a  point  that  ^^  a  justification 

I  must  be  proved  with  great  particularity,"  citing  the  language  of 

I  the  court  in  Woodbeck  v.  Keller,  (6  Cowen,  118.)    The  court 

I  did  not  mean  that  it  was  to  be  proved  with  greater  particularity 

[  than  it  was  pleaded,  if  well  pleaded.     Andrews  v.  Vandusen^ 

I  (11  John.  38,)  reiterates  the  rule  that  a  defendant  cannot  give 

I  in  evidence,  under  the  general  issue  in  an  action  of  slander, 

matter  which  might  be  pleaded  in  bar.    Nor  can  he  give  in 
evidence  any  other  crime  than  the  one  chs^ed.    {Smithers  v. 
Harrison,  1  Ld.    Raym.  727.)    The  whole  case  is  as  fol- 
.  lows  :     "  In  case  for  words,  which  imputed  the  committing  of 

adultery  by  the  plaintiff  with  Jane,  at  Siile,  the  defendant, 
in  mitigation  of  damages  may  give  in  evidence,  that  the 
plaintiff  committed  adultery  with  Jane  at  Stile,  but  not  with 
any  other  woman."  So  in  Bull,  N,  P.  9.  These  are  the 
cases  referred  to  as  authorites  for  the  sentiment  of  the  court 
Another  principle  found  in  the  case  of  Woodbeck  v.  Keller,  is 
that  when  the  defendant  justifies  a  charge  of  perjury,  the  evi- 
dence must  be  the  same  as  required  to  convict  a  defendant  on 
an  indictment  for  perjury.  It  is  reiterated  in  Clark  v.  Dibble^ 
(16  Wend.  601,)  with  the  change  of  phraseology,  "  the  evi- 
Vol.  m.  76 
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dence  ixMist  be  sufficient  to  convict,"  ice.  In  olhec  wocdi^  the 
defendant  must  prove  alL  the^  particulars  which  coastiUUe  ths 
crime  of  perjury;  viz.  the  deliberate  deposition,  the  lawMy 
administered  oath,  the  judicial  proceedings,  the  absokileness  of 
the  matter  testified  to,  its  materiality  to  the  point  in  questioBi 
direct  or  collateral^  and  its  falsity.  Evidence  conclusive  to  one 
mind  may  fail  to  satisfy  another.  The  rule  ha&  no  measure 
of  completeness.  By  the  common  law,  in  slander,  where  the 
defendant  justified  and  the  jury  found  the  justification  tnie^the 
plaintiff  could  be  put  to  answer  the  felony  without  any  furthec 
accusation  ;  for  such  a  charge  by  the  oath  of  twelve  men  ei 
their  inquiry  into  the  merits  of  a  cause,  was  equivalent  to  a  pre- 
sentment of  a  grand  jury,  (2  Hale^  150.  2  HawkinSj  303)  i& 
I  Chit  Crim,  L.  164, 135.)  That  had  its*  influence  in  the  con- 
struction of  the  rule  under  consideration,  and  though  never 
practically  the  law  of  this  state,  its  disuse  or  repudiation  would 
not  theoretically  occasion  a  modification  of  the  ruLeu  Courts 
could  instruct  the  jury  that  they  should  find  for  the  plaintii^ 
unless  the  evidence  of  his  guilt  was  so  conclusive  Chat  they  woaUi 
aa  grand  jurors  indict ;  but  they  must  add,  that  unless  upon,  thai 
evidence  uncontradicted  or  explained,  they  would  convict,  they 
should  not  indict. 

Another  question  involved  in  the  case  is  the  amount  ef  ev^ 
dence  required  to  justify  or  convict.-  One  witness  is  not  sufr 
cient ;  two  are  not  absolutely  necessary.  The  oath  of  the  a^ 
cused,  who  is  presumed  innocent  until  proved  guilty,  stands  as 
the  oath  of  a  disinterested  witness.  A  single  witness  poises  the 
scale  of  evidence.  Circumstances  which,,  stand  ing  alone,  wouU 
not  justify  a  conviction  or  sustain  a  justification,  may  destroy 
the  equilibrium  ;  and  that  destroyed,  though  by  circumstantial 
evidence,  if  it  be  material,  independent  and  corroborative  of  the 
testimony  of  the  accusing  witness,  the  response  belongs  to  the 
jury  as  a  question  of  feet ;  and  if  satisfactory  of  guilt,  it  is  all 
that  is  required  to  convict  or  justify.  (1  PhU,  En,  113u  6  Qnoei^ 
118.)  In  this  case  there  were  two  witnesses.  The  <»ie  wai 
mistaken  aa  to  the  time  of  the  transaction  at  Smith's^  sworn  to 
by  Hopkins.    The  tinae  was  not  material  except  as  a  test  of 
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did  aeoorftcjr  of  his  recollection.  Hopkins  swore  to  their  acts  sev* 
erally  as  conieraporaneouG^  and  they  were  together  there  but 
once ;  and  if  not  before  the  suit  commenced  by  the  overseers  of  the 
poor,  it  was  incontestably  false,  that  they  drank  together,  alter- 
siating  in  their  calls  for  liquor,  and  in  paying  for  it  at  the  ban 
His  evidence  was  direct  and  positive,  and  that  of  the  other 
witness  strongly  corroborative.  The  referee  was  a  man  of  ap» 
proved  integrity,  sound  judgment,  nice  discrimination  and  much 
judicial  experience.  The  manner  of  a  witness  and  his  fidelity 
to  truth  could  not  easily  escape  his  observation,  not,  being  ob- 
served,.fail  to  be  propedy  appreciated.  It  is  not  a  question  of 
the  comparative  we^ht  of  evidence,  but  rather  was  there  enough 
of  it.  I  think  there  was.  Not  that  every  jury  would  have  con- 
victed the  plaintiff  of  perjury  if  on  trial  for  that  crime,  upon  the 
same  evidence,  but  that  a  jury  might  have  done  so  without  vio- 
lating any  rule  of  law  or  evidence.  This  view  of  it  supersedes 
the  necessity  of  examining  the  authorities  applicable  to  new 
(rials  in  cases  where  the  evidence  is  conflicting,  and  its  prepon- 
derance doubtfiil,  and  the  modifications  which  the  nature  and 
fiirm  of  the  action  has  made  in  the  general  rules  deduced  firom 
those  authorities. 

Motion  denied. 


SiJftE  Te&h.    Before  ike  same 
Barnes  vs.  Harris. 

In  teltring  upon  a  jadgment  nndend  by  a  juatiee  of  the  peace,  it  k  infBdent  ibr 
the  ptetntUf,  after  eetting  ibrth  enoogh  of  the  procecdii^  to  give  the  juatiee  Jiiil^ 
dictioo,  to  add,  talitur  processumfuil,  &c  and  jodgment. 

But  the  faets  giving  the  juatiee  juriadiction  muat  be  apeeifically  atated.  A  mere 
avemient  of  juriadiction  ia  not  aufficient.  The  ooart  moat  be  ahown  to  have  had 
Jmiafidion  of  the  rabjeet  matter,  and  of  the  pcraon  of  the  defendant 
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A  decUntioD  which  omits  to  state  any  of  the  proeeedioga  before  the  joslioebtenos- 
diate  the  return  of  process  and  the  rendering  of  the  jodgment,  is  bad  on  demoirer ; 
but  the  imperfection  would  be  cured  by  a  Terdiet. 

Demurrer  to  declaration.    Barnes  declared  against  Harris 
upon  a  justice's  judgment,  "  For  that,  whereas,  heretofore,  to 
wit,  on  the  seventeenth  day  of  May,  in  the  year  one  thousand 
eight  hundred  and  forty-four,  at  Norwich  in  said  county  of  Che- 
nango, the  said  plaintiff  by  the  consideration  and  judgment  of 
Harvey  Hubbard,  Esq.  then  and  yet  a  justice  of  the  peace  in 
the  town  qf  Norwich,  in  and  for  the  said  county  of  Cheaango, 
and  then  and  there  sitting  and  acting  as  such  justice  of  the 
peace,  pursuant  to  the  statute,  recovered  against  the  said  defen- 
dant the  sum  of  one  hundred  dollars  damages  and  ninety  cents 
costs,  in  an  action  of  assumpsit  founded  upon  contract,  then 
lately  commenced  by  the  said  plaintiff  against  the  said  defen- 
dant before  the  said  justice,  by  summons  duly  issued  by  the 
said  justice  theretofore,  to  wit,  on  the  eighth  day  of  May  afore- 
said, returnable  at  the  office  of  the  said  justice  in  Norwich 
aforesaid  on  the  said  seventeenth  day  of  May,  1844,  which  said 
summons,  more  than  six  days  before  the  return  day  thereof^ 
was  personally  served  on  the  said  defendant  by  a  constable  of 
said  county,  which  said  damages  and  costs  were  adjudged  to 
the  said  plaintiff  by  the  said  justice  then  and  there,  and  of 
which  the  said  defendant  is  convicted  as  by  the  docket  of  said 
justice  fully  appears,"  with  the  usual  allegation  that  the  judg- 
ment still  remains  in  full  force  and  effect,  and  that  the  plaintiff 
has  not  obtained  execution  or  satisfaction  thereof,  &c.    Special 
demurrer,  ^^  that  the  said  declaration  does  not  show  that  the 
said  justice  had  any  jurisdiction,  or  that  any  process  was  issued 
against  the  said  defendant ;  or  that  he  ever  appeared  before  the 
said  justice ;  or  that  the  said  justice  rendered  the  said  judgment 
while  holding  a  court ;  or  in  what  form  of  action ;  or  under 
what  statute ;  and  it  does  not  appear  the  justice  had  any  right 
or  jurisdiction  to  render  the  judgment  set  forth ;  that  any  return 
was  made  on  the  said  summons  before  the  said  justice,  or  that 
the  same  was  ever  returned  to  him ;  or  that  the  said  justice 
waited  one  hour  after  the  time  specified  for  the  defendant  to 
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appear,  or  ever  appeared  at  the  time  or  place  specified ;  or  held 
any  court  at  that  time  or  place ;  nor  does  it  appear  that  any 
time  of  day  was  specified  in  said  summons,  or  that  said  defen- 
dant ever  appeared  in  said  action,  or  had  a  proper  notice  or 
opportunity  to  appear ;  nor  are  the  facts  alleged  showing  the 
amount  claimed  in  said  summons,  and  the  facts  showing  the 
said  justice  had  jurisdiction  are  not  properly  alleged  ;  or  that 
said  defendant  was  a  resident  of  the  county  of  Chenango,  or 
that  he  or  said  plain tifif  resided  in  Norwich,  or  the  town  adjoin- 
ing the  same ;  or  that  the  summons  claimed  a  demand  less 
than  one  hundred  dollars ;  or  that  the  subject  matter  of  the 
suit  or  the  person  of  the  defendant  ever  were  within  the  juris- 
diction of  said  justice  so  as  to  authorize  said  judgment." 

/.  Waity  for  the  plaintiflT. 

H.  Bennett,  for  the  defendant 

By  the  Court,  Morehovse,  J.  The  question  presented  is, 
whether  enough  is  set  forth  in  the  plaintiff's  declaration  to 
show  that  the  justice  had  jurisdiction  of  the  cause  in  which  the 
judgment  was  rendered.  It  would  be  a  matter  of  deep  humil- 
iation to  find  that  a  question  so  frequently  before  this  court  had 
hitherto  eluded  the  scrutiny  of  its  judges,  and  that  an  affluence 
of  adjudication  relative  to  the  form  of  pleading  proceedings  be- 
fore justices  of  the  peace,  and  other  inferior  judicatories,  (exceed- 
ing that  upon  any  other  isolated  question,)  had  only  sei-ved  to 
render  it  more  doubtful  and  obscure.  It  is  not  to  be  disguised 
that  the  court  in  its  decisions  have  not  always  confined  their 
opinion  to  the  case  actually  under  consideration,  and  that  in 
citing  authority  for  the  reasoning  of  the  judge  the  rule  in  cases 
dissimilar  in  facts  has,  by  the  profession  less  learned,  been  con- 
founded with  or  mistaken  for  the  established  precept  of  the 
court  in  the  case  decided.  In  this  remark  I  would  not  be  un- 
derstood as  censuring  the  learned  diligence  of  the  late  justices 
of  this  court.    To  the  habitual  completeness  of  their  investiga- 
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tioa8  the  professioa  is  indebted  for  much  learaiog,  and  to 
example,  for  a  new  impulse  in  the  desire  for  more. 

There  are  a  variety  of  cases  in  setting  forth  the  proceediogB 
of  an  inferior  tribunal,  officer,  or  court,  where  the  rules  and  ibb 
reasons  for  them,  though  analogous,  are  distinguishable.   In 
some  the  proceedings  are  according  to  the  common  law,  though 
the  jurisdiction  be  by  statute ;  in  others  summary  and  oonttaij 
to  it.    I  propose  to  confine  myself  to  the  case  before  me.    b 
was  settled  in  our  own  courts,  before  Chitty  wrote,  that  io  set- 
ting forth  the  proceedings  of  an  inferior  court,  after  stating 
enough  to  give  it  jurisdiction,  it  was  sufficient  to  add,  UUUur 
processum  fuity  such  an  act  was  done  by  the  court    {Senm 
V.  Hermance,  I  John.  Rep.  91.    Peebles  v.  KitOe,  2  Id.  363. 
Dakin  v.  Hudson,  6  Cowen,  221.)    Under  this  general  rule 
another  principle  of  pleading  is  to  be  kept  in  view,  that  facts  are 
to  be  stated  for  the  information  of  the  court,  not  arguments,  or 
inferences,  or  matters  of  law.    Facts  then  must  be  shown  to 
give  jurisdiction,  not  a  mere  averment  of  jurisdiction ;  and  it 
must  be  complete,  that  is,  the  court  must  be  shown  to  have  had 
jurisdiction  of  the  subject  matter,  and  of  the  persons  affected  by 
the  proceeding  or  judgment.    The  case  of  Smith  v.  Mumfcrdi 
(9  CowcTiy  26,)  furnishes  apparently  an  approved  precedent  of 
a  declaration  in  debt  on  a  judgment  in  a  justice's  court,  shoit 
of  this,  in  not  showing  jurisdiction  of  the  person;  and  so  also 
does  Stiles  v.  Stewart,  (12  Wend.  473.)    The  former  case  was 
brought  before  the  court  upon  demurrer  to  the  evidence,  and 
the  latter  in  arrest  of  judgment.    The  court  do  not,  however, 
in  either  case,  advert  to  the  circumstance  as  aflfecting  the  rule. 
Upon  established  principles  they  were  good  after  verdict,  though 
bad  before.    The  cajse  of  Cleveland  v.  Rogers,  (6  Wend.  438,) 
lays  down  what  I  esteem  the  true  rule  on  the  subject    It  is 
referred  to  in  Stiles  v.  Stewart,  (12  Wend,  473,)  with  the  re- 
mark that  it  must  be  considered  as  confined  to  a  case  of  an 
avowry  or  other  pleading  subsequent  to  the  declaration,  where 
greater  certainty  was  required.     Lawton  v.  Erwin,  (9  WwL 
233,)  confirming  the  rule  in  6  Wendell,  was  not  referred  to.    In 
Cornell  v.  Barnes,  (7  HUl,  35,)  the  rule  as  above  laid  down 
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re-aaerted.  A  learned  note  of  the  reporter  containrlbe 
leading  authorities  on  the  qaeation,  down  to  and  including  8ey« 
eral  additional  cases  in  that  volume. 

Befiore  proceeding  to  examine  the  specified  causes  of  demur* 
rer,  I  would  remark  that  whether  the  justice  actually  had  juris- 
diction  of  the  cause,  is  a  question  distinct  from  the  one  under 
consideration.  It  does  not,  and  need  not,  appear  by  the  plead* 
ing,  whether  there  was  an  appearance  and  contestation  before 
hioft  or  not.  Whether  the  form  of  the  summons,  its  service  and 
return,  and  all  things  essential  to  confer  jurisdiction  in  the 
cause,  if  the  defendant  did  not  appear,  concurred,  is  matter  of 
proof  on  the  trial.  What  errors  committed  in  matter  of  sub- 
alance  or  in  practice,  by  the  justice,  available  on  the  trial  and 
which  would  reverse  the  judgment  if  brought  up  on  certiorari,  » 
and  what  degree  of  jurisdiction  his  docket  will  show,  and  what 
the  court  will  presume  in  the  absence  of  record  evidence,  are 
|br  the  future.  The  form  of  a  declaration  upon  a  judgment 
seiting  forth  the  whole  proceedings  in  the  same  or  an  inferior 
oourt,  will  be  found  in  Pitt  v.  Knight^  (1  Saund.  86,)  and  the 
abbreviated  form  in  note  (2)  to  that  case,  {Id.  p.  92.)  At  a 
certain  court,  d&c.  held  at,  &c,  A.  levied  his  certain  plaint 
against  B«  in  a  plea  of  debt,  Sec.  and  thereupon  such  proceed^ 
lags  were  had  that  afterwards,  &c.  it  was  considered  by  the 
eourt  that  A.  should  recover  against  B.,  &c.  This  order  of 
statement  ia  substantially  reversed  in  the  plaintilf's  declaration. 
The  substance  of  it  methodized  is,  that  on  the  8th  of  May, 
1844,  the  plaintiff  commenced  a  suit  before  the  justice  in  an 
action  of  assumpsit,  founded  upon  contract,  by  summons  issued 
that  day,  returnable  before  the  justice  at'  hi^  office  in  Norwich, 
on  the  17th  of  May  ;  that  the  summons  was  personally  served 
more  than  six  days  before  the  return  day  thereof;  and  that  on 
the  17th  of  May  the  justice  gave  a  judgment  for  the  plaintiff 
fior  one  hundred  dollars  damages,  and  ninety  cents  costs.  The 
causes  of  demurrer  are  not  enumerated  in  the  demurrer  book. 
The  defendant  in  his  points  condenses  them  into  fourteen,  the 
plaintiff's  analysis  swells  them  to  twenty-five.  They  may  be 
considered  in  groups.    The  two  first  are  that  the  declaration 
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does  not  show  that  the  justice  had  jurisdiction,  or  that  process 
issued.     The  declaration  answers  the  first  by  showing  the  na- 
ture of  the  action,  and  the  amount  claimed  ;  and  the  statute, 
(2  /2.  &  324,  §  2,  sub.  1, 3d  ed»)  of  which  the  court  will  take  ju- 
dicial notice,  gives  a  justice  jurisdiction  in  such  case.    Tlie 
second  cause  of  demurrer  is  untrue  in  fact.    Process,  the  decla- 
ration avers,  was  issued.     The  residue  relate  to  the  form  and 
substance  of  the  process,  its  service  and  return,  and  the  proceed- 
ings which  were  or  ought  to  have  been  had  after  it  to  author- 
ize a  judgment,  none  of  which  are  required  to  be  set  forth  in 
the  declaration,  though  essential  to  be  proved  on  the  trial  of  this 
cause  with  greater  or  less  strictness  and  certainty.    The  form 
of  action  stated  in  the  summons,  the  amount  claimed,  the  time 
and  place  of  appearance,  the  manner  of  service  and  the  return 
of  the  officer,  if  the  defendant  did  not  appear,  may  be  important 
in  determining  the  question  of  jurisdiction.     {Yctger  Y.Hanr 
nah,  6  £&//,  631.)    That  is  to  be  shown  affirmatively  by  the 
plaintiff.     If  the  justice  had  not  jurisdiction  of  the  person  of  the 
defendant,  and  of  the  cause,  the  judgment  cannot  be  upheld. 
This  principle  is  applicable  to  all  courts,  from  the  highest  to  the 
lowest,  and  it  may  always  be  set  up  against  a  judgment  when 
sought  to  be  enforced,  or  when  any  benefit  is  claimed  under  it 
The  want  of  jurisdiction  makes  it  utterly  void  and  unavailable 
for  any  purpose.    {Mills  v.  Martin,  19  John.  Rep.  7.    Burden 
V.  Fitch,  15  Id.  141.     Latham  v.  Edgerton,  9  Cowen^  227.  i 
Id.  61,  82,  540.    6  Id.  585.    7  Id.  468.) 

The  plaintifl^'s  declaration  is  defective  in  not  making  the 
general  statement  before  indicated  of  proceedings  intermediate 
the  service  and  return  of  process  and  the  giving  the  judgment. 
The  imperfection  would  be  cured  by  a  verdict,  and  this  court 
is,  by  statute,  to  disregard  it  It  is  not  a  defect  specially  ex- 
pressed in  the  demurrer,  and  the  piaintifi*,  by  the  same  statute, 
is  entitled  to  judgment  absolute.  (2  R.  S.  448,  §}  21,  22, 23, 
3d  ed.     Id.  352,  §§  4,  5, 6,  1^^  ed.) 

Judgment  for  plaintiff. 
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Sai^e  Term.     Before  the  same  Justices. 

Ross  vs.  Hamilton. 

Great  latitude  is  allowed  in  pleadings  before  justices  of  ti^a  peace ;  ai^d  courts  con* 
strue  them  liberally. 

The  office  of  an  appeal  to  the  common  pleas,  from  a  judgment  rendered  by  a  justioe, 
is  to  try  the  cause  upon  the  merits ;  and  the  common  picas  is  restricted  to  the  issue 
or  issues  of  law  framed  in  the  court  below,  and  appearing  upon  the  record. 

Where,  upon  the  trial  of  a  cause  before  a  justice,  the  plaintiff  omits  to  reply  to  th« 
defendant's  plea,  or  to  demur  to  it,  he  will  not  be  permitted,  on  appeal  to  the  oom- 
mon  pleas,  to  object  to  the  form  of  the  plea. 

Where  a  defendant  in  a  suit  before  a  justice  pleads  his  discharge  under  the  bank- 
rupt act,  in  bar,  and  the  plaintiff  goes  to  trial  without  replying  to  the  plea,  he 
cannot,  on  appeal  to  the  common  pleas,  be  permitted  to  prove  a  new  promise, 
subsequent  to  the  discharge. 

Error  to  the  Steuben  common  pleas.  Hamilton  sued  Ross 
before  a  justice  of  the  peace,  and  declared  upon  a  promissory 
note  made  by  the  defendant  to  David  Bunn  or  bearer,  April  12^ 
1841,  for  $20,  payable  Ist  January,  1S42,  with  interest.  The 
defendant  pleaded  the  general  issue ;  "  also  that  the  defendant 
by  due  course  of  law  applied  for  and  obtained  the  discharge 
copy  of  which  is  annexed  in  substance  upon  full  compliance 
with  the  law  of  the  United  States  in  all  respects  and  the  rules 
and  practice  of  the  court  that  granted  the  same,"  annexing  a 
copy  of  the  discharge  certified  by  the  clerk  of  the  district  court 
of  the  United  States  for  the  northern  district  of  New- York, 
granted  April  6,  1843.  No  answer  by  way  of  demurrer  or 
replication  was  made  by  the  plaintiff,  and  the  parties  tried  the 
cause  before  the  justice  upon  the  pleadings  as  they  were,  and 
a  judgment  was  given  for  the  plaintiff.  The  cause  was  carried 
by  appeal  to  the  common  pleas  of  Steuben  county.  On  the 
Uial  in  the  common  pleas,  the  execution  of  the  note  was  ad* 
mitted,  and  the  defendant  was  allowed  by  the  court  to  read  the 
discharge  in  evidence  ;  the  plaintiff  objecting,  on  the  grounds 
that  the  plea  did  not  aver  that  the  plaintiff's  demand  was  not 
pf  a  fiduciary  character,  and  did  not  set  forth  specifically  the 
fleets,  circun^tances,  and  acts  requisite  by  law  to  confer  jum* 
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diction  upon  ihe  court  by  which  said  certificate  of  discharge 
purported  to  have  been  granted.  The  plaintiff  then  called 
Charles  Hamilton  as  a  witness,  to  prove  a  promise  by  the  de- 
fendant to  pay  the  note  in  question  subsequent  to  the  discharge, 
to  which  the  defendant  objected  on  the  ground  that  the  plaintiff 
having  neglected  to  reply  to  the  plea  of  discbarge,  ihere  was 
DO  issue  between  the  parties  under  which  it  was  admissible. 
The  court  overruled  the  objection,  and  the  defendant  excepted. 
The  witness  testified  that  he  met  the  defendant  in  the  spriag 
or  summer  of  1843,  in  the  highway,  and  informed  him  that 
the  plaintiff  had  left  a  note  against  him  for  collection ;  that 
he  asked  him  to  pay  it ;  he  hesitated,  and  the  witness  asked 
him  if  he  had  cows  or  young  stock  to  let  the  plaintiiT  have: 
he  replied  he  had  none  to  spare  then,  but  said,  ''hold  on  a 
spell  until  I  get  a  little  regulated  and  I  will  pay  it  I  have 
a  good  deal  of  business  to  settle  up."  The  witness  thought 
something  was  said  about  the  demand's  being  the  Bunn  note^ 
but  was  not  positive,  and  that  in  the  conversation  some- 
thing was  said  by  the  defendant  about  what  he  would  do 
when  he  got  able  to  pay ;  of  which  his  recollection  was  not 
distinct  enough  to  give  the  substance.  -The  defendant  called 
upon  the  court  to  decide  the  cause  by  ruling  that  the  promise 
was  a  conditional  one,  to  pay  when  he  could,  and  that  there 
was  no  proof  that  the  defendant  could  or  was  able  to  pay. 
The  court  refused  so  to  rule,  and  charged  the  jury  that  if  they 
were  satisfied  from  the  evidence  that  the  defendant  had  prom- 
ised unconditionally  to  pay  the  note,  subsequent  to  the  di&> 
charge,  the  plaintiff  should  recover.  That  if  they  found  that 
the  defendant  had  promised  to  pay  after  he  had  settled  some 
other  business,  they  must  also  be  satisfied  that  he  had  had  rea- 
sonable time,  after  the  promise  and  before  the  commencemeat 
of  the  suit,  to  settle  that  business,  or  the  plaintiff  could  not 
recover.  That  if  they  found  from  the  evidence  that  the  defen- 
dant promised  to  pay  when  he  had  the  means  or  ability  to  do 
so,  the  promise  was  conditional  and  the  plaintiff  could  not  re- 
cover without  showing  the  defendant's  ability  to  pay,  which  ia 
this  case  he  had  not  attempted  to  do.    The  defendant  excepted 
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to  the  ruling,  and  to  the  paragraph  in  the  charge  preceding  the 
last  The  jury  found  a  verdict  for  the  plaintiff,  and  the  com- 
mon pleas  rendered  judgment  in  his  favor. 

E.  4*  ^*  ^'  Qmn,  for  the  plaintiff  in  error, 
H,  W,  Jackstm,  for  the  defendant  in  error. 

Bff  the  Courts  Morehouse,  J.  Tested  by  technical  rules  it 
is  quite  clear  that  the  defendant's  plea  of  discharge  as  a  bank- 
rupt, before  the  justice,  did  not  contain  all  that  was  necessary 
to  make  it  good  in  form  or  substance.  It  was  sufficient  for  the 
substantial  purpose  of  apprizing  the  party  of  the  real  ground 
of  defence ;  and  it  appears  he  was  satisfied  with  its  import,  be* 
cause  he  interposed  no  demurrer  calling  for  greater  accuracy  or 
precision.  Great  latitude  is  allowed  in  proceedings  before  jus* 
tices  of  the  peace ;  and  courts  construe  them  liberally.  {Cham- 
berlin  v.  Graves^  2  Hill.  604.  Whitnet^  v.  Crim,  1  Id,  61. 
West  V.  Stanley,  Id.  49.  FUck  v.  Miller,  13  Wend.  66. 
Young  V.  Rummel,  5  HUl,  60.) 

The  office  of  an  appeal  is  to  try  the  cause  upon  its  merits, 
and  the  common  pleas  are  restricted  to  the  issue  or  issues  of 
law  or  fact  framed  in  the  court  below  and  appearing  upon  the 
record.  There  was  in  this  case  a  plea  of  the  general  issue  to 
the  plaintiff's  declaration  and  a  plea  of  discharge  under  the 
bankrupt  act.  To  this  plea  there  was  no  formal  replication ; 
none  was  required  by  the  defendant,  by  asking  before  the  justice, 
judgment  on  the  ground  that  it  was  not  answered.  He  was 
content  to  consider  the  cause  at  issue,  and  is  concluded  by  it. 
He  introduced  his  discharge  as  proof  of  it,  and  on  that  decision 
for  the  first  time  the  plaintiff  attempts  to  raise  an  issue  of  law 
upon  the  defects  and  insufficiency  of  the  defendant's  plea.  No 
objection  is  made  that  preliminary  or  other  proof  was  necessary, 
or  that,  when  allowed  by  the  court,  it  did  not  establish  the  de- 
fendant's plea.  I  think  it  was  too  late  to  take  exceptions  to 
the  form  of  the  plea.  {Dean  v.  Gridley,  10  Wend.  254.  Ma- 
lone  V.  Clark,  2  Hill,  659.    Wood  v.  Randall  5  Id.26i.  Jimes 
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f .  ThofUpstm,  6  Id.  621.  Stephens  t.  Baird,  9  OHd^  874.) 
The  plaintiff  here  offered  to  prove  a  new  promise,  subsequent  to 
the  discbarge,  which  evidence  was  objected  to,  but  admitted  by 
the  court.  The  new  promise  in  such  case  is  the  basis  of  the 
action,  but  it  is  well  established  that  the  plaintiff  may  declare 
upon  the  original  promise  and  insist  on  the  new  one  by  way  of 
replication.  {Dtpny  v.  Swart^  3  Wend,  141.  Wait  v.  Mer- 
m,  6  Id,  394.  Pitzgerald  v.  Alexander^  19  Id.  402.  Shipley 
t,  Hentlerstm,  14  John.  178.)  He  did  not  reply  a  new  promise; 
and  it  would  be  preposterous  to  assume  that  an  issue  was  pend- 
ing between  the  parties  to  determine  whether  a  contract  had 
been  made  between  them  founded  upon  equity  and  good  coo- 
tcience,  to  pay  a  note  extinguished  in  law,  and  having  no  valid 
existence  but  as  furnishing  the  consideration  for  such  contract 

This  view  of  the  case  renders  an  examination  of  the  proo^ 
and  the  charge  of  the  court,  unnecessary. 

The  judgment  of  the  Steuben  common  pleas  must  be  revened^ 
and  a  venire  de  novo  awarded. 


Saaie  Term.     Befote  the  same  Justices, 
Clark  vs,  Crandalx-* 

Sgh  4fie  A  aemand  of  goods  contracted  to  be  ftold,  is  not  required,  when  it  would  be  awleji 
to  mako  one ;  as  when  the  vendor  has  disabled  himself  from  complying  with  the 
eontract ;  or  where  a  waiver  of  demand  may  be  inferred  from  his  deolaratioDt  and 
coaduet 

Where  the  delivery  o(  property  purchased,  and  the  payment  of  the  price,  are,  by 
the  contract,  to  be  concurrent  acts,  and  the  vendor  has  disabled  himself  from  po- 
ibrming  the  contract,  it  is  not  necessary  that  the  purchaser  dhoald  offer  to  pay  ibr 
the  property,  before  bringing  his  suit  against  the  vendor. 

When  improper  evidence  has  been  admitted^  and  whkih  it  ettontially  material,  thA 
■a&  rule  is  to  grant  a  new  trial ;  there  being  no  certainty  6x  safety  in  roaiooiag 
upon  the  effect  such  evidence  may  have  had.    Per  Morehouse,  J. 

*nyf  nleapplieitd  a  heArifig  before  a  referee,  at  M#ell  as  to  a  trial  befoeajtayv 
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HdTlr6N  by  the  defeQdaat  to  set  aside  a  report  of  refef^eH 
iCi  favor  of  the  plaintiff.  The  action  was  assumpsit  upon  A 
c<)Dtract  in  the  following^  ttrords :  ^  18  Aug.,  1845.  Truman 
Clark  this  day  agreed  with  Hampton  Orandall  for  his  butter 
and  cheese  to  be  sent  him  at  Boston  next  faU,  on  these  condi- 
tions, said  Clark  agrees  to  pay  him  five  dollars  per  hundred  for 
the  cheese,  boxed  and  delivered  in  Utica,  and  twelve  and  a  half 
for  the  batter,  and  when  sold  the  net  profits  are  to  be  equally 
^  divided  if  above  those  prices  after  paying  all  charges."  The 
declaration  contained  four  elaborate  counts  variant  in  some 
particulars,  to  embrace  unwritten  modifications  of  the  agree- 
ment. The  proceedings  on  the  hearing  to  which  exceptions 
were  taken,  will  appear  sufiiciently  in  the  opinion  of  the  court 
upon  the  points  made  in  the  case. 

ijteorge  W.  Chray^  for  the  plaintiff. 

Henry  Bennett^  for  the  defendant 

By  the  Court,  Morehouse,  J.  The  agreement  between  the 
;parties  was  made  at  Hosea  R  Clark's,  and  was  by  him  reduced  to 
writing,  and  signed  by  them,  and  left  there  for  their  mutual  ben* 
•efit.  From  the  evidence  of  H.  R  Clark,  it  appears  the  original 
tinderstanding  was  that  the  cheese  was  to  be  delivered  in 
-casks  instead  of  boxes  ;  that  Clark  was  to  draw  on  a  house  in 
Boston  for  funds  to  pay  for  the  butter  and  cheese  as  delivered, 
^and  the  defendant  to  call  on  him  from  time  to  time  for  such 
pay ;  that  a  few  moments  after  the  contract  was  signed,  the 
defendant  asked  why  he  could  not  draw  for  the  money  himself, 
through  f^e  Oneida  Bank,  as  he  delivered  the  property  at  Utica ; 
to  which  the  plaintiff  replied  he  could,  and  that  his  drafts  would 
he  accepted*  It  does  not  appear  that  the  parties  met  after- 
wards, and  their  contract  was  begun,  continued  and  ended  at 
a  single  interview.  The  object  of  a  written  memorial  of  ati 
executory  contract  is  to  avoid  misunderstanding  when  its  stip- 
ulations are  to  be  finally  executed.  The  law  presumes  that  the 
Writing  contains  the  whole  agreement     All  contemporary  or 
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prior  parol,  stipulations,  are  regarded  as  merged  ia  it,  and  parol 
evidence  of  an  inferior  grade  is  not  received  to  alter,  add  lo,  dimin- 
ish, vary  or  contradict  a  written  agreement  It  must  be  apparent 
to  the  most  superficial  mind  that  if  the  rule  was  otherwise  the 
reason  for  committing  an  agreement  to  writing  would  utterly  fail. 
The  written  executory  contract  in  its  terms  becomes  merged  ia 
one  importing  its  execution.  It  would  be  pedantic  to  cite  au- 
thorities for  a  rule  so  familiar  and  elementary.  Where  it  ap- 
pears from  the  writing  itself  that  parts  of  the  agreement  of  the 
parties  were  not  intended  to  be  included  in  it,  evidence  out  of  it 
has  been  admitted  to  supply  the  deficiency,  and  in  equity  the 
power  to  correct  mistakes  and  relieve  against  fraud  Decessarily 
implies  the  right  to  admit  parol  evidence  to  vary  or  add  to  the 
terms  of  a  written  instrument.  The  contract  in  this  case  im- 
ports upon  the  face  of  it  a  complete  expression  of  what  the  par- 
ties agreed  upon,  and  there  is  no  ambiguity  in  its  construcUon. 
The  butter  and  cheese  was  to  be  delivered  at  Utica  in  the  fall, 
and  the  plaintiff  was  to  pay  a  stipulated  price  for  each,  upon 
delivery  at  that  place.  These  were  to  be  concurrent  acts  in 
judgment  of  law.  There  is  no  dispute  as  to  the  place  desig- 
nated in  Utica  for  the  delivery  ar>d  payment  A  letter  was 
produced  on  the  hearing,  purporting  to  have  been  written  by 
the  defendant  to  the  plaintiff,  and  sent  to  him  by  mail,  dated 
the  8th  of  September,  1845,  in  which  the  defendant  complains 
of  not  having  received  a  letter  from  the  plaintifif,  and  informs 
him  that  a  Mr.  Hoppeck,  of  New- York,  had  ofl^ered  him  six  dol- 
lars per  hundred  for  bis  cheese,  which  he  declined  on  the  plain- 
tiff's account,  and  that  another  favorable  opportunity  had 
presented,  and  he  had  sold.  Allowing  this  letter  to  be  gen- 
uine—a question  controverted  before  the  referee— the  plaintiff  was 
not  bound  to  place  funds  in  the  hands  of  the  forwarding  agent 
at  Utica,  to  pay  for  the  cheese,  or  to  demand  the  delivery  of  the 
butter  and  cheese  before  bringing  his  suit  for  a  violation  of  the 
contract.  It  is  strongly  intimated  in  the  case  of  Cook  v.  Finals 
(13  Wend,  285,)  that  where  the  time  for  delivery  of  articles 
contracted  for  is  not  fixed,  as  in  this  case,  a  demand  before  suit 
brought  is  necessary.    The  legitimate  object  of  a  demand  is  to 
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enable  a  party  to  discharge  his  liability  agreeably  to  the  nature 
of  it,  without  a  suit  at  law.  It  is  not  required  when  it  would 
be  useless,  as  when  the  party  has  disabled  himself  from  com- 
plying, or  by  his  declarations  and  conduct  has  furnished  evi- 
dence from  which  to  infer  a  waiver  of  it.  If  the  letter  was  true, 
the  cheese  had  been  sold,  and  a  demand  would  have  been  idle 
and  was  therefore  unnecessary.  Allowing  the  letter  before  re- 
ferred to  to  be  genuine,  the  plaintiff's  case  was  a  very  simple 
one ;  and  if  he  had  had  but  one  count  in  his  declaration,  and 
that  upon  the  written  contract,  the  evidence  must  have  been 
brief  and  a  recovery  certain^  By  inserting  divers  counts  and 
proving  them  all,  it  is  uncertain  upon  which  the  report  of  the 
referee  is  founded.  The  admission  of  proof  of  the  parol  stipu- 
lations of  the  parties  contemporary  with  their  written  agree- 
ment was  improper,  and  exceptionable.  The  influence  which 
it  had  upon  the  mind  of  the  referee,  the  court  cannot  estimate. 
For  aught  that  appears,  in  making  up  bis  judgment  he  gave 
full  effect  lo  it,  and  held  that  by  the  agreement  the  defendant 
was  to  draw#for  his  pay  on  delivering  the  butter  and  cheese, 
instead  of  receiving  ready  money.  He  may  have  found  the 
weight  of  evidence  in  favor  of  the  genuineness  of  the  letter,  and 
dismissed  the  improper  evidence  from  his  mind  as  wholly  imma- 
terial. The  safe  rule  is,  where  improper  evidence  has  been 
admitted  and  which  is  essentially  material,  to  grant  a  new  trial. 
There  is  no  certainty  or  safety  in  reasoning  upon  the  effect  it 
might  have  had.  The  law  holds  that  the  best  efforts  of  the 
court  directed  to  that  end,  are  inadequate  to  its  obliteration 
from  the  minds  of  the  jury,  and  that  a  justice  of  the  peace,  hear- 
ing inadmissible  evidence,  cannot^be  reposed  in  as  having  power 
to  entirely  disregard  it  in  making  up  his  judgment.  (13  John. 
350.  10  Id.  128.  15  Td.  239.)(a)  This  rule  applies  to  a  ref- 
eree. It  was  for  the  referee  in  this  case  to  determine  from  the 
evidence  whether  the  letter  was  spurious  or  not.  He  undoubt- 
edly exercised  the  prerogative,  but  the  finding  that  it  was  gen- 


(a)  See  Conliff  «.  The  Mayor,  dec.  of  Albany,  (3  Barb.  Sup.  Couit  Rep.  190;) 
Myen  «.  Malcom,  (6  Hill,  393,  and  noCe  (b» 
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uioa  does  nqt  appear  ^affirmatively ;  nor  was  it  iodiapensabbli^ 

should  so  find^  to  justify  his  report,  if  he  gave  effect  te  iheeTif 

dsDce  improperly  admitted.    If  he  believed  it  was  sparioui  the 

plain tiiriiad  not  made  out  a  case.    This  uncertainty  reodenit 

necessary  that  the  report  should  be  set  aside ;  and  as  the  cause 

may  depend  upon  a  question  of  &ct  upon  which,  the  referee  has 

passed,  it  should  be  tried  at  the  circuit,  or  a  new  referee  be  ap-. 

pointed. 

Motion  granted,. 


~^^-g  Greene  Special  Term,  May,  1848.     Harris^  Justice. 

«8h^4ie 
Bftrbonr. 

»b  616  HuGGiNs  vs,  KiNG  and  others 

36ap36 

Where  •  pvty,  haYing  %  good  defence  to  an  action  commenced  against  \am^  v  p** 
Yented,  bj  a  graee  firaud  of  the  plaintiff  in  the  eait,  and  oifaeBL  from  eetUofap. 
that  defence,  and  a  jadgment  is  obtained  against  him,  without  any  negligence  or 
fault  on  his  part,  it  is  a  proper  case  for  relief  in  equity  against  the  judgment. 

Who  are  necessary  and  proper  parties  to  a  bill  to  set  aside  a  judgment  obtained  by 
fraud. 

Ik  EauiTT^  The  bill  stated  that  on  the  24th  day  of  De- 
cember, 1839)  the  plaintiff  gave  his  note  to  one  Snyder  for  $90, 
upon  which  two  payments  of  $40  each  were  subsecpiently  en- 
dorsed. That  in  February,  1840,  he  gave  to  the  firm  of  Z,  PraU 
&  Co.  two  notes,  one  for  $40,  the  other  for  $20,  which  were 
afterwards  transferred  to  the  defendant  Scudder.  That  on  the 
8th  day  of  January,  1845,  the  plaintiff  obtained  a  discbaige 
under  the  bankrupt  act  of  1841.  That  the  plaintiff  resided  at 
the  time  in  Lexington  in  the  county  of  Greene ;  that  the  defen- 
dant King  had  been  for  several  years  a  practising  physkian 
residing  at  Prattsville  in  the  same  county,  and  in  1844  or  1845 
he  removed  to  Cooperstown,  and  when  he  removed  be  placed 
his  notes  and  accounts  in  the  hands  of  Fitch  <J&  Sheldon,  as  his 
attorneys,  Cor  collection ;  and  amonj^  the  demands  so  left  waa 
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a  note  for  $12  against  one  Jacob  T.  Huggins,  who  also  resided 
fn  Lexington.    That  a  short  time  previous  to  the  11th  of  June, 
1846,  Scudder,  for  the  purpose  of  obtaining  a  judgment  against 
the  plaintiff  upon  the  two  notes  held  by  him  against  the  plain- 
tiff, fraudulently  left  them  with  Fitch  &  Sheldon ;  that  the 
note  to  Snyder  was  also  left  with  the  same  attorneys  about  that 
time.    That  on  the  day  last  mentioned  the  defendant  Sheldon 
obtained  from  a  justice  of  the  peace  of  the  town  of  Roxbury, 
Delaware  county,  a  summons  in  favor  of  the  defendant  King 
against  the  plaintiff.    That  having  obtained  the  summons  he 
wrote  upon  the  back  of  the  note  against  Jacob  T.  Huggins,  and 
at  the  end  thereof,  the  plaintiff's  name,  and  delivered  the  note 
thus  filed  or  endorsed  with  the  summons  to  the  defendant 
Scudder,  with  the  fraudulent  intent  of  having  the  summons  de- 
livered to  a  constable  to  be  served  and  at  the  same  time  having 
the  note  against  Jacob  T.  Huggins  exhibited  by  the  constable 
to  the  plaintiff  as  the  demand  for  which  the  suit  was  brought 
by  King.    That  Scudder  delivered  the  summons  and  note  to  a 
constable,  and  instructed  him,  when  he  served  the  summons,  to 
show  the  note,  and  when  the  plaintiff  should  say,  as  he  would, 
that  there  was  a  mistake  about  it,  and  that  the  note  was  not 
against  him,  to  say,  that  notwithstanding  such  mistake  he 
must  serve  his  summons  to  save  his  fees ;  and  accordingly  when 
the  constable  served  the  summons  he  did  exhibit  the  note  to  the 
plaintiff,  and,  upon  being  told  by  the  plaintiff  that  the  note  was 
against  Jacob  T.  Huggins  and  not  himself,  and  that  he  did  not 
owe  King  any  thing,  the  constable  replied  that  he  must  serve 
the  summons  to  save  his  fees.    That  the  plaintiff  then  requested 
the  constable  to  inquire  of  Fitch  dt  Sheldon  whether  there  was 
a  mistake  about  the  note  and  whether  they  intended  to  appear 
upon  the  return  day  of  the  summons,  and  if  they  did  not  intend 
to  appear,  to  write  him  to  that  effect,  so  that  he  might  be  saved 
the  necessity  of  appearing  before  the  justice  upon  the  return  of 
the  summons.     That  the  plaintiff  resided  24  miles  from  the 
justice  who  issued  the  summons.    That  the  constable,  pursuant 
to  the  plaintiff's  request,  informed  Mr.  Fitch  of  the  circum- 
stances in  relation  to  the  note,  and  was  told  by  him  that  neither 
Vol.  hi.  78 
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he  nor  Sheldon,  nor  King,  would  appear  upon  the  return  day 
of  the  summons.  Fitch  also  told  him  to  write  to  the  plaintiff 
to  that  effect,  and  he  did  write  accordingly.  That  from  what 
had  passed  between  him  and  the  constable,  and  the  letter  sab- 
sequently  written  bj  the  constable,  the  plaintiff  supposed  the 
suit  was  dropped,  and  did  not  appear  upon  the  return  day  of 
the  summons^ 

That  Sheldon  appealed  before  the  justice  at  the  return  day, 
and  the  summons  having  been  returned  personally  served,  de- 
clared upon  the  Snjder  note  and  the  two  notes  given  by  the 
plaintiff  to  Z.  Pratt  ic  Co.  and  obtained  a  judgment  against 
the  plaintiff  for  ^7,48  debt,  and  $3,20  costs.  The  judgment 
was  rendered  on  the  23d  day  of  June,  1846. 

The  plaintiff  charged  that  Sheldon  and  Scudder  combined 
together  to  deceive  and  defraud  him,  and  to  deprive  him  of  the 
defence  he  had  against  the  notes  upon  which  the  judgment 
was  recovered,  and  by  their  fraudulent  acts  prevented  him  from 
interposing  the  perfect  defence  which  he  had  against  the  notes. 
It  was  also  charged  in  the  bill  that  Sheldon  and  Scudder  both 
knew  that  the  notes  were  barred  by  the  statute  of  limitations 
and  also  by  the  discharge  in  bankruptcy. 

The  plaintiff,  after  he  had  been  informed  of  the  judgment, 
applied  to  King  to  have  it  discharged.  He  admitted  that  be 
bad  no  claim  upon  the  plaintiff,  and  stated  that  if  such  a  suit 
had  been  commenced  in  his  name  it  was  without  his  know- 
ledge or  authority — but  refused  to  cancel  the  judgment  The 
bill  charged  that  King  did  not  in  fact  authorize  the  commence* 
ment  of  the  suit,  and  that  Sheldon  had  no  authority  to  appeu 
for  him  before  the  justice,  and  prayed  that  the  judgment  might 
be  decreed  to  be  void,  and  that  the  plaintiff  might  be  paid 
his  costs. 

The  bill  was  filed  against  King,  Scudder  and  Sheldon.  The 
defendants  Scudder  and  Sheldon  demurred  to  the  bill,  and  the 
cause  was  brought  to  hearing  upon  the  demurrer. 

Z>.  K.  Olfiey,  for  the  plaintiff. 
P.  /  FUck^  for  the  defendants. 
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Harris,  J.  Among  tbe  grounds  of  equitable  juiisdietioa 
enumerated  by  the  elementary  writers,  is  relief  against  frauds 
in  verdicts,  judgments,  decrees  and  other  judicial  proeeedings. 
(1  Story's  Eq.  h  262.  F<mhl  Eq.  B.  1,  ch.  1,  i  3,  note/.)  To 
induce  a  court  of  equity  to  grant  relief  against  a  judgment,  it 
must  appear  that  the  party  seeking  relief  was  prevented  from 
availing  himself  of  his  defence  against  the  judgment  by  fraud 
or  accidedt,  or  the  act  of  the  opposite  party,  unmixed  with  neg- 
ligence or  fault  on  his  part  {Faster  v.  Wood.  6  John,  Ch.  87. 
Vilas  V.  Jones,  1  Comstock,  281.)  The  case  made  by  the  biU 
is  clearly  within  this  rule.  The  plaintiff  had  a  good  defence  to 
the  action  in  which  the  judgment  was  recovered  against  him. 
He  was  prevented  from  setting  up  that  defence  by  a  gross  fraud 
practised  upon  him  by  the  defendants.  There  was  no  negli- 
gence or  fault  on  his  part.  Under  these  circumstances,  assum- 
ing the  bill  to  be  true,  as  the  demurrer  does,  it  is  a  proper  case 
for  counteracting  the  judgment  obtained  by  the  defendants' 
fraud,  by  the  interposition  of  the  equitable  jurisdiction  of  this 
court 

But  it  is  contended  that  Seudder  and  Sheldon  ought  not  to 
have  been  made  defendants.  It  is  true  that  they  were  not 
necessary  parties  to  a  bill  ftled  to  set  aside  a  judgment  fraudu- 
lently obtained  by  the  defendant  King ;  but  the  facts  stated 
are,  I  think,  sufficient  to  prevent  them  from  availing  themselves 
of  the  objection  that  they  ought  not  to  have  been  made  parties. 
Particular  acts  of  fraud  are  stated.  A  combination  between 
these  defendants  is  alleged,  and  the  particular  facts  by  which 
they  accomplished  their  fraudulent  purpose  are  stated.  A  dis* 
tinction  has  always  been  taken  between  general  charges  of 
combination  and  particular  allegations  of  fraud.  The  former 
are  not  sufficient  to  maintain  a  bill,  but  in  the  latter  case  the 
party  may  be  called  upon  to  answer  the  particular  facts  charged. 
{Day  V.  Drake,  3  Sim,  70.  Plummer  v.  May,  1  Vesey,  426.) 
The  latter  case  was  a  bill  filed  to  set  aside  a  will,  upon  allega- 
tions that  it  had  been  fraudulently  obtained.  One  of  the  wit- 
nesses to  the  will  was  made  a  defendant,  upon  a  charge  that  he 
was  a  party  to  the  fraud.    It  was  held  that  he  was  a  proper  party. 
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Bowles  V.  Stewart,  (1  Sch.  ^  Lef.  209,)  »  a  case  very  ami* 
lar,  in  some  of  its  features,  to  that  in  question.  The  plaiotifl^ 
having  a  suit  pending  in  the  Irish  court  of  chancery,  had  been 
induced  to  accept  a  sum  of  money  in  satisfaction  of  his  claim, 
and  to  execute  a  release  and  dismiss  his  bill.  Having  become 
dissatisfied  with  the  settlement  he  had  made,  he  filed  a  new 
bill  against  the  defendant  in  the  original  suit,  who  was  a  gen- 
tleman residing  in  England,  and  who  knew  little  of -his  affain 
in  Ireland,  except  through  his  agents.  The  object  of  ihelaUer 
bill  was  to  be  relieved  from  the  release  he  bad  executed,  and 
the  dismissal  of  his  first  bill,  upon  the  ground  that  they  had 
been  obtained  by  fraud.  Besides  the  former  defendant,  bis 
solicitor  and  another  person  were  made  defendants ;  the  bill 
chaiiging  that  on  behalf  of  the  defendant  they  had  conspired 
to  procure  from  the  plaintiff  a  release  of  his  claim.  On  behalf 
of  the  solicitor  it  was  urged  that  he  was  improperly  made  a 
party ;  that  he  had  acted  merely  in  the  capacity  of  solicitor, 
and  with  zeal  for  the  interest  of  his  client.  But  Lord  Redes- 
dale  said,  "  Although  he  was  acting  for  his  client,  his  duty  as 
a  solicitor  did  npt  bind  him  to  assist  his  client  in  an  act  of  in- 
justice. He  has  properly  been  made  a  party.  He  was  an  act- 
ing party  in  the  transaction  and  properly  brought  to  a  hearing, 
and  ought  to  be  chargeable  with  the  costs,  so  far  as  they  relate 
to  the  release,  in  case  they  cannot  be  recovered  of  the  other 
defendant." 

In  this  case  the  fraud  was  devised  and  perpetrated  by  the 
two  defendants  who  insist  that  they  are  not  proper  parties  alone. 
Though  King  is  a  necessary  party  for  the  purpose  of  avoidiog 
a  judgment  recovered  in  his  name,  he  had  no  knowledge  of  the 
transaction.  Instead  of  being  chargeable  with  costs  only  in 
case  they  cannot  be  recovered  of  King,  these  defendants  ought 
to  be  held  primarily  chargeable  ]  and  King,  if  chargeable  at 
all,  only  in  case  they  cannot  be  recovered  of  Scudder  and  Sheldon. 

The  demurrer  must  be  overruled  with  costs.  The  defendants 
may  have  thirty  days  to  pay  the  costs  and  put  in  their  answer. 
In  case  they  do  not  elect  to  answer  within  that  time,  the  bill 
is  to  be  taken  as  confessed  by  them. 
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Sntder  vs.  Sntder. 

TIm  woond  wction  of  the  act  of  April  7, 1848,  "  for  the  mora  effeetaal  protectioa 
of  the  property  of  married  women"  was  not  intended  to  have  a  retrospective  ope- 
ration, so  as  to  apply  to  property  which  females  then  married  bad  at  the  time  of 
their  marriage,  or  which  they  had  acquired  during  covertnre. 

The  true  conttruetion  of  that  seetion  is,  that,  so  far  as  there  should  be  any  propeily 
upon  which  the  law  conkl  operate,  the  same  pfovisions  contained  in  the  fint  see- 
tion of  the  act,  for  the  protection  of  the  property  of  females  who  should  marry 
after  the  passage  of  that  act,  should  be  applicable  also  to  the  property  of  femalee 
married  before  the  passage  of  the  act. 

An  aliowanoe  to  a  married  woman  for  temporary  support,  as  well  as  for  the  pnrpeee 
of  defraying  the  expenses  of  a  suit  brought  by  her  against  her  husband  for  a  sep- 
aration, is  left  to  the  sound  discretion  of  the  court.  And  in  the  exercise  of  that 
discretion  such  allowance  will  be  withheld  when  it  is  apparent  that  there  is  no 
probability  that  the  wife  will  ultimately  succeed.    Per  Harris,  J. 

In  EauiTY.  The  bill  in  this  cause  was  filed  by  the  plaio- 
tiff  for  a  separation  from  her  husband,  upon  the  ground  of 
cruel  and  inhuman  treatment  The  defendant  put  in  his  an- 
swer upon  oath,  in  which  he  denied  the  principal  allegations  in 
the  bill  in  respect  to  unkindness  and  improper  treatment  The 
plaintiff  subsequently  presented  her  petition,  in  which  she  stated 
that  at  the  time  of  her  marriage  with  the  defendant  she  owned 
the  undivided  half  of  a  house  and  lot  in  the  city  of  New- York, 
which  was  afterwards  sold  for  $6000,  of  which  the  defendant 
had  received  $4000,  and  that  for  the  balance  he  still  holds  a 
bond  and  mortgage  upon  the  property  sdd ;  that  she  also 
owned  bank  stock  worth  $664,  which  has  since  been  sold  and 
the  proceeds  received  by  the  defendant ;  that  she  also  owned  a 
piano  which  has  since  been  sold  by  the  defendant  for  $100  ; 
that  with  the  proceeds  of  the  sale  of  her  property  the  defendant 
purchased  certain  real  estate  in  New  Jersey,  which  he  subse- 
quently exchanged  for  a  house  and  26  acres  of  land  in  Carlisle, 
Schoharie  county,  and  received  upon  the  exchange  $1000  in 
cash,  which  he  loaned  upon  bond  and  mortgage ;  and  that  be 
still  owns  the  land  in  Schoharie  county,  and  holds  the  bond 
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and  mortgage  for  the  ^1000  loaned :  that  the  defendant  abo 
purchased,  with  the  money  he  received  for  the  proceeds  of  the 
plaintiflPs  property,  a  store  and  lot  in  Carlisle,  which  he  still 
owns ;  that  he  also  purchased  another  lot  of  land  in  Carlisle, 
containing  56  acres,  for  $1300,  but  that  the  same  is  mortgaged 
for  the  entire  amount  of  the  purchase  money ;  and  that  the 
defendant  has  no  other  real  estate.  The  petition  further  stated, 
that  when  the  parties  were  married,  the  defendant  had  no  prop- 
erty, and  that  since  the  marriage  he  had  reduced  the  amouat 
of  property  acquired  by  the  marriage  about  $2800 ;  and  that 
the  defendant  was  an  habitual  drunkard.  The  plaintiff  all^[ed 
that  she  was  wholly  destitute  of  the  means  of  support  during 
the  pendency  of  the  suit,  and  she  prayed  that  the  defendant 
might  be  directed  to  deliver  up  the  bonds  and  mortgages,  and 
the  possession  and  control  of  the  real  estate,  to  her ;  or  that  he 
might  be  required  to  pay  a  reasonable  sum  for  the  support  and 
maintenance  of  the  plaintiff  during  the  pendency  of  the  suit, 
and  also  such  sum  as  might  be  necessary  to  enable  her  to  carry 
on  and  defray  the  expenses  of  this  suit  The  statements  in  the 
petition,  in  respect  to  the  property  acquired  by  the  defendant  by 
virtue  of  the  marriage,  and  the  property  now  owned  and  poe- 
sessed  by  the  defendant,  were  substantially  admitted,  but  the 
defendant  denied  that  he  was  an  habitual  drunkard,  and  he 
produced  iseveral  affidavits  tending  to  show  that  he  was  not 

/  S,  Frost,  for  the  plaintiff. 

Ooodyear  4*  Martin,  for  the  defendant, 

Harris,  J.  The  first  branch  of  the  plaintiff's  application  is 
founded  upon  the  second  section  of  the  act "  for  the  more  effect- 
ual protection  of  the  property  of  married  women,''  passed  April 
7, 1848,  {Laws  of  1848,  p.  307.)  The  question  involved  is, 
whether  that  section  is  intended  to  operate  retrospectively,  or 
whether  it  was  intended  only  to  apply  prospectively.  It  is  a  gen- 
eral rule  that  "  no  statute  is  to  have  a  retrospect  beyond  the  time 
of  its  commencement"    (6  Bac,  Abr.  370.)    <'  In  these  cases^" 
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aaid  Jastice  Spencer,  in  Dash  ▼.  Van  E2eeck,  (7  John.  486,) 
referring  to  the  rules  by  which  courts  are  goyerned  in  the  con- 
struction of  statutes,  "  the  inquiry  is  into  the  intention  of  the 
legislature,  taking  as  a  leading  guide,  in  aid  of  the  construction, 
the  presumption  that  all  laws  are  prospective,  and  not  retro- 
q)ective."  And  in  the  same  cas^  Kent,  chief  justice,  says : 
'<  The  very  essence  of  a  new  law  is  a  rule  for  future  cases." 
Taking  this  rule,  which  is  so  obviously  the  dictate  of  reason 
and  justice  that  it  has  been  adopted  in  ail  civilized  states,  an- 
cient and  modern,  for  our  guide,  no  great  difficulty  will  be 
found  in  giving  such  a  construction  to  the  section  of  the  stat- 
ute in  question  as  shall  be  consistent  with  justice,  and  in  no 
degree  impair  any  Vested  rights. 

The  first  section  of  the  act  relates  to  the  property  of  females 
who  shall  marry  after  the  act  shall  take  effect.  It  declares 
that  in  such  cases  the  property  of  the  wife,  real  and  personal, 
^'  shall  not  be  subject  to  the  disposal  of  her  husband,  nor  shall 
be  liable  for  his  debts,  and  shall  continue  her  sole  and  separate 
property,  as  if  she  were  a  single  female."  This  section  is  made 
applicable  only  to  property  which  the  wife  may  own  "  at  the 
time  of  her  marriage."  The  second  section  contains  substan- 
tially the  same  provision  in  respect  to  the  property  of  females 
married  at  the  time  of  the  passage  of  the  act.  There  is  noth- 
ing in  the  language  of  this  section  which  indicates  that  the 
legislature  intended  it  should  apply  to  the  property  which  such 
females  had  at  the  time  of  their  marriage,  or  had  acquired  du- 
ring coverture.  I  On  the  contrary,  the  husband,  by  virtue  of  the 
marriage,  had  acquired  a  legal  title  to  such  property,  and  in  no 
proper  sense  could  it  be  said  to  be  the  property  of  the  wife. 
The  true*  construction  of  this  section  therefore  is,  that,  so  far  as 
there  should  be  any  property  upon  which  the  law  could  ope- 
rate, the  same  provisions  ccmtained  in  the  first  section,  for  the 
protection  of  tlie  property  of  females  who  should  marry  after 
the  passage  of  that  act,  should  be  applicable  also  to  the  prop- 
erty of  females  married  before  the  passage  of  the  act  It  has 
been  said  that  if  the  second  section  is,  like  the  first,  to  be  merely 
|ffoq;)ective  in  its  operaticm,  such  a  construction  would  render 
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the  last  clause  of  the  seciioD  unmeaniag.  But  I  do  not  bo  re* 
gard  its  effect.  Suppose  a  female,  married  at  the  time  of  tb» 
passage  of  the  act,  should  subsequently  acquire  property  by 
inheritance.  Such  property  would  not  be  subject  to  the  dispo^ 
sal  of  the  husband,  but  would,  I  apprehend,  be  liable  for  hii 
debts  contracted  before  the  passage  of  the  act,  to  the  same  ex- 
tent as  if  the  act  had  not  been  passed.  The  exception  seems 
to  have  been  inserted  in  the  section,  ex  industrial  for  the  pro- 
tection of  creditors.  As  though  the  legislature  intended  not 
only  to  guard  the  rights  of  creditors,  but  also,  not  to  disappoint 
their  hopes.  By  the  third  section  it  is  provided  that  property 
which  the  wife  may  receive  by  ^^  gift,  grant,  devise  or  isequest," 
shall  not  be  liable,  even  for  the  debts  of  the  husband. 

Thus  it  will  be  seen  that  the  act  in  question  may  be  con- 
•trued  so  as  to  give  a  reasonable  effect  to  all  its  provisions  with- 
out violating  the  general  rule  that  a  statute  affecting  rights  and 
liabilities  should  not  be  so  construed  as  to  act  upon  those  al 
ready  existing,  unless  it  appears  from  the  terms  of  the  statute 
itself  that  such  was  the  intention  of  the  legislature.  {Butler  v. 
Palmer^  1  lEll^  334 ;  citing  Terrington  v.  HargreaoeSy  3 
Moore  ^  Payne,  143.  See  also  Williamson  v.  Field,2  SaxdJ* 
Ch.  Rep.  570.)  It  follows  from  this  view  of  the  case  that  the 
claim  of  the  plaintiff  to  the  property  in  the  possession  of  her 
husband,  on  the  ground  that  she  is  entitled  to  it  by  virtue  of 
the  act  of  April  7,  1848,  cannot  be  sustained. 

Although  the  defendant  was  not  required  to  answer  upon 
oath,  he  has  sworn  to  his  answer.  He  has  either  denied  or 
explained  the  allegations  in  the  bill  in  such  a  manner  as  to 
render  it  quite  improbable  that  the  plaintiff  will  finally  succeed 
in  obtaining  the  decree  she  seeks.  An  allowance  to  the  wife 
for  the  purpose  of  defraying  the  expenses  of  the  suit,  as  well  9$ 
for  temporary  support,  is  left  to  the  sound  discretion  of  the  court 
In  the  exercise  of  that  discretion  such  allowance  will  be  with- 
held when  it  is  apparent  that  there  is  no  probability  that  the 
wife  will  ultimately  succeed.  In  this  case  it  is  possible  that  th^ 
{riaiatiff  may  be  able  to  produce  such  proof  as  to  entide  her  W 
a  decree.    The  defendant  has  in  his  possession  about  fdOOD 
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acquired  from  the  plaintiff.  She  is  destitute.  The  defendant 
has  no  one  to  provide  for  but  himself.  The  only  surviving 
child  of  the  parties  is  married,  and  her  husband,  it  would  seem, 
is  now  supporting  the.plaintiff.  Under  these  circumstances,  it 
is  not  improper,  I  think^  if  the  plaintiflf  chooses  to  continue  the 
suit,  to  allow  her  the  means  of  doing  so.  I  shall  therefore  di- 
rect that  the  defendant,  within  thirty  days  after  service  of  a 
copy  of  the  order,  pay  to  the  solicitor  for  the  plaintiff  one  hun- 
dred dollars  to  defray  the  expenses  of  carrying  on  this  suit,  and 
that  he  also  pay  to  the  plaintiff,  or  her  solicitor,  for  her,  as  an 
allowance  for  alimony,  during  the  pendency  of  the  suit,  twelve 
dollars  per  month,  commencing  from  the  time  of  filing  the  bill. 
The  injunction  issued  against  the  defendant  is  also  to  be  so 
modified  as  to  allow  the  defendant  to  pay  the  expenses  of  de- 
fending this  suit,  not  exceeding  one  hundred  and  fifty  dollars, 
out  of  the  property  in  his  hands. 
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and  Parker^  Justices. 

Coons  vs.  Robinson 

In  in  aotkm  for  slander,  in  chafging  the  plaintiff  with  perjoiji  committed  in  testlQ^ 
ing  as  a  witoeas  on  a  trial  in  a  justice's  court,  the  plaintiff  is  not  bound  to  show 
affirmatively  the  materiality  of  bis  testimony  on  the  trial  before  the  justice. 

In  each  a  case  the  law  presumes  the  testimony  of  the  plaintiff  was  material,  unless 
the  defendant  proves  it  to  have  been  immaterial ;  as  he  has  a  right  to  doi 

The  defendant  cannot  be  allowed  to  show,  in  such  an  action^  that  his  chaiga  of  pep> 
jury  referred  to  the  plaintiff's  cross-examination,  and  that  the  testimony  the  plain' 
tiff  gave  on  such  cross-examination  was  immaterial  \  unless  he  also  offeis  to  prove 
(hat  his  charge  was  confined  to  the  evidence  given  by  the  plaintiff  on  such  croas- 
•Bamination.    If  the  chaige  was  general,  evidence  of  that  nature  is  inadmisBlbl«. 

The  words  "  he,  [the  plaintiff]  has  ewom  to  a  lie,  and  done  it  meftningly  to  cut  my 
throaty*'  necessarily  convey  to  the  minds  of  the  henrars  an  impntttioD  of  psurjnij } 
and  they  are  therefore  actionable  j»er  se. 

And  under  eounti  chalging  the  speaking  of  the  woids,  withoot  any  eoQoquinai 
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ooDceraiag  the  rait  in  which  the  perjury  wae  alleged  to  h&Te  been  wwnmittd,  the 
plaintiff  i«  entitled  to  a  veidiet,  without  pronng  the  rait,  or  the  proceedings  thcran, 
or  that  the  wordi  referred  to  any  suit  in  particular. 

This  was  an  action  for  slander,  tried  before  Parker,  Cir. 
Judge,  at  the  Rensselaer  circuit  in  May,  1846.  The  declaratioQ 
contained  six  counts.  In  the  first  count  the  plaintiff  set  forth 
a  suit  before  a  justice,  in  which  the  defendant  was  plaintiff  aod 
one  Fowler  was  defendant ;  that  the  justice  had  jurisdiction  of 
Che  suit ;  that  on  the  trial  of  such  suit  the  plaintiff  was  sworn 
as  a  witness  for  Fowler,  and  gave  material  evidence  in  his  be- 
half. The  first  four  counts  charged  the  uttering  of  the  slan- 
derous words,  with  a  colloquium  in  relation  to  such  suit  and  to 
the  evidence  given  by  the  plaintiff  therein.  The  last  two 
counts  charged  the  speaking  of  the  words  alleged  to  be  slander- 
ous, without  any  such  colloquium,  or  any  reference  to  the  suit 
before  the  justice,  or  to  the  evidence  given  by  the  plaintiff  ia 
such  suit.  On  the  trial  the  plaintiff  proved  the  pendency  of 
the  suit  before  the  justice,  and  that  the  plaintiff  was  sworn  as 
a  witness  in  that  suit  for  Fowler,  the  defendant  therein.  The 
counsel  for  the  defendant  then  objected  to  any  proof  of  the 
speaking  of  the  words  charged  in  the  declaration,  until  the 
plaintiff  had  proved  what  the  issue  was  before  the  justice,  and 
what  testimony  Coons,  the  plaintiff  in  this  suit,  gave  before 
the  justice  ;  to  the  end  that  the  court  and  jury  might  determine 
whether  such  testimony  was  material  to  the  issue.  But  the 
judge  overruled  the  objection,  and  the  defendant  excepted. 
The  plaintiff  then  proved  that  after  Coons  had  been  sworn  aod 
examined  as  a  witness  before  the  justice,  and  while  another 
witness  was  under  examination,  Robinson  the  defendant  said 
to  Coons,  *'  God  damn  you,  Coons,  you  have  sworn  to  a  damned 
lie.  You  meant  to  do  it,  to  cut  my  throat"  The  justice  testi- 
fied that  he  thought  Robinson  was  in  the  room  when  Coons 
gave  his  testimony.  The  plaintiff  also  proved  that  the  defen- 
dant, on  the  same  occasion,  said  "  he  [speaking  of  Coons]  had 
sworn  to  a  lie,  and  done  it  meaningly  to  cut  his  throat"  The 
defendant,  when  the  plaintiff  rested,  asked  the  court  to  say 
whether  there  was  evidence  enough  to  sustain  the  plaintiff's 
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action,  inasmuch  as  there  was  no  proof  that  the  words  were 
spoken  in  relation  to  the  evidence  of  Coons.  The  judge  said, 
in  reply,  that  the  evidence  was  sufficient  to  authorize  the  sub- 
mission of  the  cause  to  the  jury.  The  defendant  excepted. 
The  defendant  proved  that  he  was  not  in  the  room  when 
Coons  was  examined  as  a  witness.  The  defendant  said  to  the 
plaintiff,  '^  I  will  see  you  out  doors,  <fec. ;  we  will  step  out 
and  settle  this  matter  in  a  few  minutes  between  ourselves." 
The  plaintiff's  counsel  inquired  of  the  witness  whether  this 
was  said  in  a  threatening  or  neighborly  manner.  This  ques- 
tion was  objected  to  by  the  defendant  as  being  matter  of 
opinion.  The  judge  overruled  the  objection,  and  the  defen- 
dant excepted.  The  defendant  offered  to  prove  all  the  testi- 
mony which  Coons  gave  on  his  cross-examination,  before  the 
justice,  and  that  that  only  wap  communicated  to  the  defen- 
dant by  his  ocunsel;  that  it  was  immaterial,  and  that  the 
words  uttered  by  the  defendant  were  spoken  in  reference  to 
that  testimony.  The  circuit  judge  decided  that  he  would  ex- 
clude the  same,  unless  the  defendant  proposed,  in  addition,  to 
prove,  that  the  charge  of  the  defendant  was  in  its  terms  con- 
fined to  the  cross-examination ;  and,  if  he  should  by  his  proof  so 
vary  the  words  as  to  limit  the  charge  to  such  cross-examination, 
that  then  he  would  admit  the  evidence.  The  defendant  failed 
to  prove  that  the  charge  was  so  limited.  The  defendant  re- 
newed substantially  the  same  offer,  and  the  circuit  judge  ruled 
that  the  defendant  might  show  what  he  said  in  relation  to  the 
plaintiff's  testimony ;  if  it  appeared  that  the  charge  was  quali- 
fied or  limited  to  the  plaintiff's  cross-examination,  or  t  >  a  part 
of  his  testimony  only,  the  defendant  might  prove  such  part  im- 
material :  otherwise  he  must  prove  the  entire  testimony  given 
by  the  plaintiff  to  be  immaterial.  To  this  decision  the  defendant 
excepted.  The  judge  charged  the  jury,  that  to  maintain  the  ac- 
tion it  was  not  necessary  to  prove  that  the  defendant  charged  the 
plaintiff  with  perjury,  in  terms  ;  that  if  he  accused  him  of  hav- 
ing sworn  falsely  in  giving  his  testimony  on  the  trial  of  the 
cause  before  the  justice,  the  charge  imputed  perjury ;  that  in  the 
latter  case,  however,  it  was  incumbent  on  the  plaintiff  to  show 
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Ija^Li  the  words  spoken  had  reference  to  the  testimony  given  by 
him  on  such  trial ;  but  that  he  need  not  prove,  affirmatively,  that 
his  testimony  was  material ;  that  when  the  charge,  as  in  this 
<^ase  was  general,  the  law,  in  the  absence  of  any  pryof  to  the 
contrary,  presumes  and  intends  it  to  have  been  material ;  and  that 
if  the  jury  believed  the  evidence  produced  on  the  part  of  the  plain- 
tiff, his  cause  of  action  was  made  out.  The  defendant  requested 
the  judge  to  charge,  1.  That  none  of  the  words  proved  wen 
actionable  in  themselves,  and  that  the  plaintiff,  to  sustain  the 
action,  must  prove  that  the  words  were  spoken  in  refereoce  to 
material  testimony  given  by  the  plaintiff;  in  answer  to  which 
the  judge  remarked  he  had  so  charged  the  jury.  2.  The  de- 
fendant also  requested  the  judge  to  charge  the  jury,  that  then 
was  no  evidence  showing  what  the  testimony  was  which  Coons 
gave ;  whether  it  was  material  or  not.  In  reply  to  which  request 
the  judge  remarked  to  the  jury,  "  that  is  true,  but  the  law  pre- 
sumes the  testimony  was  material,  unless  the  defendant  proved 
it  to  be  immaterial,  which  he  had  a  right  to  do."  To  thii 
the  defendant  excepted.  The  jury  rendered  a  verdict  for  the 
plaintiff. 

/.  Pierson,  for  the  defendant. 

D.  L.  Seymour,  for  the  plaintiff. 

By  the  Court,  Paige,  J.  The  points  raised  on  the  trial,andoii 
the  argument  of  this  cause,  were  1.  Whether  the  plaintiff,  after 
proving  the  pendency  of  the  suit  before  the  justice,  and  that  the 
plaintiff  was  examined  as  a  witness  therein,  was  bound  to  show 
affirmatively  that  he,  on  the  occasion  referred  to,  gave  evidence 
material  to  the  issue  on  trial ;  and  2.  Whether  the  circuit  judge 
erred,  in  rejecting  the  testimony  offered  by  the  defendant,  that 
only  the  evidence  given  by  the  plaintiff  on  his  cross-examina- 
tion was  communicated  to  the  defendant,  that  such  evidence 
was  immaterial,  and  that  the  words  uttered  by  the  defendant 
were  spoken  in  reference  to  such  evidence ;  unless  the  defea- 
4aat  proposed  to  prove,  in  addition,  that  the  charge  made  bjr 
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the  defendant  was  in  terms  confined  to  the  evidence  ^vea  on 
such  cross-examination.  When  the  judge  made  this  decision, 
he  stated  that  the  defendant  was  at  liberty  to  prove  that  the 
whole  of  the  evidence  given  by  the  plaintiff  was  imraateriaL 
There  was  evidently  no  force  in  the  objection,  that  the  evidence 
was  insufficient  to  show  that  the  words  spoken  by  the  defen- 
dant, referred  to  the  evidence  given  by  Coons  on  the  trial  before 
the  justice.  The  evidence  upon  this  point  was  sufficient  to 
send  the  cause  to  the  jury.  The  question  put  to  Mott,  as  to 
the  manner  of  the  defendant,  when  he  asked  the  plaintifT  to 
step  out  and  settle  their  matter,  was  not  objectionable.  The 
question  was  not  as  to  a  mere  matter  of  opinion,  which  wae 
the  ground  of  the  objection  to  the  question,  assigned  by  the 
defendant. 

Was  the  plaintiff,  in  order  to  sustain  his  action,  bound  to 
prove  the  materiality  of  the  evidence  given  by  him  on  the  trial 
before  the  justice  ? 

In  Jacobs  v.  Fyter,  (3  Hill,  572,)  this  identical  question 
was  raised,  under  circumstances  similar  to  those  in  this 
case.  In  that  case  the  plaintiff,  in  his  declaration,  set  forth  a 
suit  tried  at  a  circuit  court,  and  averred  that  he  was  sworn 
on  the  trial  of  that  suit,  and  gave  material  testimony.  He 
proved  the  existence  of  the  suit,  and  that  after  it  had  been  tried 
the  defendant  said  that  ^'  he  [the  plaintiff]  had  sworn  false  and 
ought  to  be  dealt  with  in  the  church  f  and  that  on  another  occa- 
sion, referring  to  the  suit,  he  said  that  the  plaintiff  had  ^'  sworn 
false,  to  his  injury  of  six  or  seven  hundred  dollars."  The  de- 
fendant took  the  objection,  on  the  trial,  that  the  materiality  of 
the  testimony  had  not  been  shown.  The  supreme  court  held 
that  the  plaintiff  was  not  bound  to  prove  this  fact  affirmatively. 
I  understand  this  decision  to  have  been  made,  irrespective  of 
the  question  whether  the  words  in  themselves  amounted  to  a 
charge  of  perjury.  Co  wen,  J.  says,  at  p.  673,  "as  a  general 
rule  it  is  to  be  intended  that  what  a  witness  has  sworn  to,  is 
material ;  and  when  he  is  charged  with  having  sworn  falsely, 
in  a  judicial  proceeding,  the  charge  imports  perjury."  "  If  the 
defendant  means  to  escape,  on  the  ground  that  the  plaintiff's 
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tdstimoDj  was  in  truth  immaterial,  and  so  not  perjury,  he  must 
show  that  fact  on  his  part."  <<  The  plaintiff  is  sworn  as  a  witr 
ness.  The  defendant  says  he  swore  falsely.  No  hearer  can 
presume  that  he  had  heen  telling  an  idle  story  having  no  con- 
nexion with  the  cause,  for  no  court  would  listen  to  such  a  story; 
and  therefore  the  charge  must  be  interpreted  as  one  of  perjury.'' 
The  chancellor  expresses  similar  views  in  the  case  of  Power  v. 
Price,  in  the  court  of  errors,  (16  Wend.  454.)  In  that  case 
the  charge  was,  that  the  plaintiff  had  sworn  falsely  on  a  trial  in 
a  suit  in  court.  The  chancellor  held  that,  where  the  words  were 
such  as  would  naturally  be  understood  to  impute  the  crime  of 
perjury,  and  to  convey  the  impression  that  the  defendant  ia- 
tended  to  impute  such  crime,  it  was  not  necessary  for  the  plain- 
I  tiff  to  prove  affirmatively  that  the  testimony  given  by  him  was 

I  material;  but  that  it  was  incumbent  on  the  defendant  to  prove 

the  immateriality  of  such  testimony,  and  that  he  did  not  intend 
to  impute  perjury  to  the  plaintiff.  The  chancellor  also  held^ 
that  the  rule  was  the  same  where  the  defendant  referred  to  a 
particular  part  of  the  plaintiff's  testimony ;  if  there  was  nothing 
stated  from  which  the  hearers  could  suppose,  that  this  part  of 
the  testimony  had  nothing  to  do  with  the  suit  in  which  the 
plaintiff  was  sworn  as  a  witness.  The  chancellors  opinion 
was  the  prevailing  opinion  in  this  case,  in  the  court  of  errors, 
and  we  have  a  right  to  infer  that  the  majority  of  that  court 
concurred  in  the  views  expressed  by  him.  In  the  same  case 
in  the  supreme  court,  (12  Wend.  Rep.  502,)  Judge  Nelson 
concedes,  where  the  charge  is  general,  and  proof  is  adduced 
that  the  plaintiff  was  a  witness  and  gave  evidence  on  the 
trial  of  a  cause,  that  the  law  will  presume  that  some  part  of 
his  testimony  was  material.  In  Niven  v.  Munn,  (13  John.  48,) 
where  the  declaration  was  in  slander  for  charging  the  plaintiff 
with  swearing  to  a  lie  as  a  witness  on  a  trial  in  a  justice's  court, 
in  which  it  was  not  stated  that  the  justice  had  jurisdiction,  or 
that  the  testimony  was  given  upon  a  material  point,  the  court, 
on  motion  in  arrest  of  judgment  after  verdict,  held  that  the  decla- 
ration was  good.  A  like  decision  was  made  in  Sherwood  v« 
Chace,  (11  Wend.  38.)    In  Rouse  v.  Ross,  (1  /d  475,)  the  defen- 
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dant  proved  that  the  testimoDy  of  the  plaintiff,  referred  to  by  the 
defendant,  was  immaterial,  and  the  words  charging  the  plaintiff 
with  false  swearing,  were  therefore  held  not  to  be  actionable. 
In  Crookshank  v.  Gray,  (20  John.  344,)  the  question  did  not 
arise,  whether  the  plaintiff  was  bound  to  prove  affirmatively  the 
materiality  of  the  part  of  the  testimony  charged  by  the  defen- 
dant to  have  been  false.  But  the  fact  appearing  on  the  trial, 
that  such  testimony  was  immaterial,  the  court  held  that  the 
words  were  not  actionable.  The  remark  of  Justice  Wood  worth, 
in  that  case,  that  as  the  defendant  oaly  spoke  of  a  part  of  the 
plaintiff's  evidence,  'Mt  became  necessary  for  the  plaintiff  to 
show  that  this  was  material  on  the  trial,"  was  obiter  dictum. 

I  think  these  authorities  sustain  the  decision  of  the  learned 
circuit  judge,  that  the  plaintiff  was  not  bound  to  show  affirma- 
tively, the  materiality  of  his  testimony  before  the  justice.  The 
wme  authorities  sustain  the  ruling  of  the  judge  in  rejecting 
the  evidence  offered  by  the  defendant,  that  the  defendant's 
charge  referred  to  the  plaintiff's  cross-examination,  and  that 
the  testimony  he  gave  on  such  cross-examination  was  immate- 
rial, unless  the  defendant  proposed  to  prove  that  his  charge  was 
confined  to  the  evidence  given  on  such  cross-examination.  If 
the  defendant's  charge  was  general,  the  persons  in  whose  pres- 
ence and  hearing  it  was  made,  must  have  understood  it  as  rela- 
ting to  the  whole  evidence  given  by  the  plaintiff,  and  if  any 
part  of  that  evidence  was  material,  they  would  naturally  have 
understood  the  charge  as  imputing  the  crime  of  perjury.  The 
injury  to  the  plaintiff  would  be  the  same,  whether  the  charge 
was  intended  by  the  defendant  to  be  general,  or  only  to  relate 
to  a  part  of  the  testimony  which  was  immaterial,  if  it  was  not, 
when  made,  limited  to  such  immaterial  testimony,  and  if  it 
was  understood  by  the  hearers  to  refer  to  the  whole  testimony. 

If  the  plaintiff  was  not  bound  to  show  affirmatively  the  ma- 
teriality of  his  testimony,  then  the  judge  was  correct  in  charging 
the  jury  "  that  the  law  presumed  the  testimony  was  material 
unless  the  defendant  proved  it  to  be  immaterial,  which  he  had 
a  right  to  do."  * 

But  I  think  the  judge  might  have  gone  further  than  he  did, 
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Upon  the  trial,  and  might  have  safely  held  that  the  woidf 
spoken  by  the  defendant  were  actionable  per  se,  as  in  themselves 
importing  a  charge  of  perjury,  and  that  the  plaintiff  was,  under 
his  last  two  counts,  entitled  to  a  verdict,  without  proving 
the  suit  before  the  justice,  or  that  the  words  referred  to  any  suit 
in  particular.  As  the  first  four  counts  contain  a  colloquium 
concerning  the  suit  before  the  justice,  and  the  evidence  given  by 
the  plaintiff  in  such  suit,  although  the  words  spoken  by  the  de- 
fendant in  themselves  imputed  perjury  to  the  plaintiff,  the  ac- 
tion conld  not  be  sustained  upon  those  counts,  without  proof  of 
such  suit.  {Emery  v.  Miller^  1  DentOy  208.)  But  the  last 
two  counts  charge  the  speaking  of  the  words  without  any  cot 
loquium  concerning  the  suit  before  the  justice.  Under  these 
counts,  therefore,  if  the  words  were  actionable  per  se,  the  plain- 
tiff  was  entitled  to  recover  without  any  proof  of  the  suit  before 
the  justice,  or  that  the  plaintiff  was  sworn  as  a  witness  therein, 
or  that  he  gave  material  testimony  on  the .  trial  of  such  suit 
The  words  spoken  by  the  defendant  were :  "  He  (the  plaintiff) 
had  sworn  to  a  lie  and  done  it  meaningly' to  cut  his  (defend- 
ant's) throat.''  In  Jacobs  v.  Fyler,  (3  HUl,  572,)  the  words 
were,  '^  He  has  sworn  false  to  my  injury  six  or  seven  hundred 
dollars."  And  Gowen,  J.  held  that  these  words  per  se  imported 
perjury.  I  do  not  see  any  material  distinction  between  a  chaige 
that  a  person  "swore  false  to  my  injury  six  or  seven  hundred 
dollars/'  and  a  charge  that  "  he  swore  false  meaningly  to  cot 
my  throat"  If  the  charge  referred  exclusively  to  immaterial 
testimony,  I  cannot  well  see  how  the  plaintiff  Coons  could  have 
given  such  testimony  "  meaningly  "  to  cut  the  defendant's  throat 
If  the  plaintiff's  testimony  was  immaterial,  or  extra  judicial,  the 
charge  was  entirely  innoxious  and  could  inflict  no  possible  in- 
jury on  the  defendant.  The  charge  against  the  plaintiff  must 
therefore  necessarily  import  a  wilful  false  oath,  as  to  a  material 
point  in  a  judicial  proceeding.  If  so,  it  imputes  the  crime  of 
perjury.  It  imports  a  wilful  false  oath,  because  it  charges  that 
the  plaintiff  took  the  false  oath  ^^  meaningly P  It  imports  aa 
oath  as  to  a  material  point  in  a  judicial  proceeding :  otherwise  H 
ocnild  not  have  injured  the  defendant.    And  sneh  a  charge 
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woald  naturaUy  be  nndersfood  as  imputing  the  crime  of  per** 
jary,  and  would  naturally  convey  the  impression  that  the  de- 
fendant intended  to  impute  such  crime.  In  actions  of  slander, 
the  words  spoken  are  to  be  understood  according  to  their  plain 
and  natural  import ;  according  to  the  ideas  they  are  calcu-* 
lated  to  convey  to  those  to  whom  they  are  addressed.  Courts 
and  juries  will  understand  them  in  the  same  way  that  otfaei^ 
people  would.  Where  words  are  of  doubtful  signification,  iC 
is  the  province  of  the  jury  to  determine  in  what  sense  they 
were  used.  Both  judges  and  juries  will  understand  words  in 
that  sense  which  the  author  intended  to  convey  to  the  minds 
of  the  hearers,  as  evidenced  by  the  whole  circumstances  of  the 
case.  {Demarest  v.  Harinff,  6  Cowen,  87.  Goodrich  v. 
Woolcott,  3  Id.  239.     Ex  parte  BaUey,  2  Id.  479.) 

In  Pelton  v.  Ward^  (3  CaineSj  76,)  the  court  held,  that  words 
charging  the  plaintiff  with  '<  swearing  knowingly  to  a  lie  for 
which  he  stood  indicted,"  imputed  the  crime  of  perjury.  Spen- 
cer, J.  in  that  case  said,  "  The  words  can  mean  nothing  less 
than  perjury ;  for  it  was  an  allegation  that  the  plaintiff  had 
knowingly  sworn  to  such  a  lie  as  rendered  him  obnoxious  to  an 
indictment,  which  could  only  be  for  perjury.**  In  Fox  v.  Van- 
derbeck,  (5  Cowen,  513,)  it  was  proved  that  the  defendant  inter- 
rupted the  plaintiff  while  giving  his  testimony  as  a  witness 
before  a  justice  ;  that  he  required  the  justice  to  be  particular  in 
keeping  minutes  of  the  testimony ;  that  he  afterwards  demanded 
the  minutes  of  the  justice,  and  said  he  wanted  them  to  prosecute 
the  plaintiff  for  perjury ;  and  that  on  another  occasion  he  said  the 
plaintiff  swore  false,  or  to  what  was  not  true,  and  that  he  thought 
he  should  prosecute  him  for  perjury.  These  words  the  court 
decided  were  actionable  per  se ;  that  <'  they  were  calculated  to 
convey  to  the  mind  of  the  ordinary  hearer  the  imputation  upon 
the  plaintiff  of  the  crime  of  perjury."  In  GHUman  v.  Lovh 
eU,  (8  Wend.  673,)  it  was  hdd,  that  the  words  "  He  has  sworn 
fiilsely  and  I  will  attend  to  the  grand  jury  respecting  it,"  were 
actionable  in  themselves,  <'  as  necessarily  containing  an  assertion 
that  the  plaintiff  bad  committed  the  crime  of  perjury."  In 
Sherwood  v.  Ohace,  (11  Wend.  38,)  the  court  decided  that 
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these  words  ^'  I  cannot  enjoy  myself  in  a  meeting  wkh  Sher* 
wood,  for  he  has  sworn  &lse  and  I  can  prove  it,  and  if  you  do 
not  believe  it  you  can  go  to  Esquire  Bassettand  see  it,  in  a  suit 
between  Sherwood  plaintiff  and  Brown  defendant,"  were  action- 
able in  themselves,  as  importing  a  charge  of  perjury.  Savage 
Ch.  J.  in  thb  case  remarks,  that ''  a  charge  of  false  swearing  is 
actionable,  when  it  necessarily  conveys  to  the  mind  of  the  hear- 
er an  imputation  of  perjury."  So  in  the  principal  case,  the 
words  spoken  by  the  defendant  necessarily  conveyed  to  the 
minds  of  the  hearers  an  imputation  of  perjury ;  and  they  aie 
therefore  actionable  per  se. 

The  motion  for  a  new  trial  must  be  denied^ 


Same  Term.     Before  the  same  Justices, 
Baker  vs.  Martin,  administratrix  of  Martio'. 

When  the  pluntiff  put  his  name  upon  a  note  ae  a  seoond  endoner,  at  the  ra^oeil 
of  the  payee  who  had  previously  endorsed  the  same,  to  enable  the  latter  to  get  ths 
note  discounted  at  some  baniL,  for  his  own  benefit,  and  upon  his  promise  to  take 
care  of  it  if  the  maker  should  not ;  Held  that  the  plaintiff  was  to  be  considered  as 
having  endorsed  the  nete,  not  as  surety  for  the  maker,  but  for  the  aeoommodalion 
of  the  payee,  or  at  least  merely  as  seoond  endonwr ;  and  that  he  was  entitled  \» 
an  the  rights  and  privileges  of  that  character. 

The  report  of  a  refers  is  like  the  verdict  of  a  jury.  It  is  conclusive,  upon  a  qaeetioD 
of  fact,  where  thefe  is  no  decided  preponderance  of  evidence  in  favor  of  the  party 
against  whom  it  is  made. 

A  judgment  recovered  against  the  sheriff,  in  an  action  for  not  letunung  an  eieee- 
tkm  issued  on  a  judgment  recovered  against  the  maker  of  a  note,  is  not  a  aatisfio* 
tion  or  extinguishment  of  thd  first  judgment,  so  as  to  discharge  a  seoond  endoiaer 
firom  his  liability  upon  a  judgment  recovered  against  him  as  such  second  endoner. 

Nor  will  such  judgment  against  the  sheriff,  estop  the  second  endorsor  from  rseovu- 
ingficom  the  maker  and  first  endorser,  the  amount  of  any  payments  made  liy  laei 
on  the  note. 

The  judgment  against  the  sheriff,  in  such  case,  is  merely  a  cumulative  or  coDatcral 
security  for  the  same  debt,  and  does  not  deprive  the  holder  of  the  note  of  the  rigbt 
to  enforce  the  previous  judgment  against  the  second  endoner 

An  estoppel  must  be  reciproeal.    It  must  bind  both  putias,  or  neither. 
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Wbcn  an  tiidowso  of  a  note  has  paid  sp  the  whole  note,  and  baooaie  the  kfal 
owner  of  it,  he  can  either  sue  the  endoner  on  the  npte,  ^r  for  monejr  had  and 
receiTed,  or  paid,  laid  oat  and  expended.  But  wber?  hp  baa  only  paid  the  note  in 
part,  not  being  the  legal  owner  of  the  note,  he  cannot  rae  thereon ;  bnt  he  can  r»> 
eoreragainet  the  endoner  for  tiie  money  aetoally  paid,  on  the  money  oonnt,  aa  for 
mooay  paid,  laid  oat  and  expended  for  the  defendant,  at  hia  leqneet 

A  person  who  aiakea  or  endoms  an  accommodation  note,  for  the  accommodation  of 
a  party  thereto,  is  regarded  as  a  surety,  and  can  charge  such  party  with  the  coals 
of  a  suit  for  the  coUectioQ  of  the  note,  which  he  has  beeQ  compelled  to  pay. 

Motion  to  set  aside  the  report  of  a  referee.  The  action  was 
assumpsit.  The  plaintiff  declared  upon  a  promissory  note 
dated  Feb.  27,  1842,  drawn  by  Chester  Johnson,  and  payable 
to  the  order  of  J.  R.  Martin,  (the  defendant's  intestate,)  for 
1^25,22,  ninety  days  after  date,  at  the  Troy  City  Bank,  en-* 
dorsed  by  J.  R.  Martin,  Wm.  Baker,  (the  plaintiff,)  and  James 
Burton.  The  declaration  also  contained  the  money  counts. 
The  note  was  discounted  by  the  Albany  Exchange  Bank  for 
the  payee,  John  R.  Martin.  It  was  protested  for  nonrpayment, 
and  notice  given  to  the  endorsers.  The  note,  after  it  was  over 
due,  was  paid  to  the  Albany  Exchange  Bank,  but  the  clerk 
who  proved  the  payment  could  not  state  by  whom  it  was  paid. 
The  note  was  sued  by  the  attorney  of  the  Eipchange  Bank,  in 
the  name  of  the  bank,  for  the  benefit  of  Martin  the  payee  and 
first  endorser.  Process  was,  by  the  direction  of  Martin,  served 
only  on  the  maker  and  on  Baker  the  plaintiff.  Judgment  was 
obtained  against  Baker,  on  the  note,  on  the  12th  of  July,  1842, 
for  $352,87,  and  against  Johnson  the  maker,  on  the  19th  of 
Oct.  1842,  for  $398,49.  Executions  were  issued  on  both  judg* 
ments  to  the  sheriff  of  the  county  of  Washington,  on  the  10th 
of  Dec.  1842,  Afterwards  the  sheriff  was  sued  for  not  return- 
ing the  execution  against  Johnson,  and  judgment  was  recovered 
against  him  for  $445,62,  on  the  21st  of  March,  1843.  Johnson, 
the  maker,  testified  that  the  note  in  question,  and  another  note 
for  the  same  amount,  were  given  by  him  to  take  up  a  note  of 
$660  which  Martin  held  against  him ;  and  that  the  plaintiff 
endorsed  the  note  in  question  at  the  request  of  Martin,  as  an 
accommodation  to  him.  Martin  told  him,  if  he  would  endorse 
it,  and  the  witness  (Johnson)  should  not  pay  it,  he  (Baker) 
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Bbould  have  no  trouble  with  it,  and  that  he  (Martin)  woaU 
take  care  of  it ;  that  Baker  then  endorsed  it,  after  Martin  had 
first  written  his  own  name  on  the  back  of  the  note.    Johnson, 
on  being  applied  to  by  Mjirtin  for  that  purpose,  expressly  le- 
fused  to  procure  the  endorsement  of  the  plaintiff  on  this  note 
as  security  to  him  (Martin.)    The  attorney  for  the  bank  testi- 
fied, that  he  received  three  payments  on  the  judgment  against 
the  sheriff;  one  of  $139,40,  paid  on  the  25th  of  March,  1843, 
and  shortly  after,  another  payment  of  $274,  and  soon  after  this 
payment,  a  third  payment  of  $60,60,  by  a  check  from  the  sher- 
iff.   These  payments  were  received  in  full  satisfaction  of  the 
note,  and  of  all  the  costs.    The  damages  received  by  the  attor- 
ney were  paid  to  Martin.    The  attorney  stated  that  he  received 
the  two  first  payments  from  Johnson.     The  sheriff  testified  that 
Baker  paid  him  $200  on  the  execution  against  him  (Baker) 
during  the  March  term  of  the  Washington  common  pleas  in 
1843,  (which  commenced  on  the  4th  of  March ;)  that  he  paid 
the  $200  to  the  attorney  of  the  bank,  in  two  payments,  one  of 
$139,40,  and  the  other  of  $60,60 ;  that  a  suit  had  been  com- 
menced against  him  (the  sheriff)  either  before  or  after  the  pay- 
ment of  the  $200 ;  that  the  execution  against  Baker  had  run  out 
when  this  sum  was  paid  by  him  ;  that  the  payment  by  Baker 
was  to  apply  on  the  execution  against  him ;  and  that  he  paid 
the  greater  part  of  the  $200,  to  the  attorney,  a  jfew  days  after 
he  received  it.     Johnson  testified  that  he  paid  the  $274  to  the 
attorney  of  the  bank  ;  and  that  he  received  the  money  from  the 
plaintiff,  for  that  purpose,  a  day  or  two  before  he  paid  it  to  the 
attorney.    He  took  a  satisfaction  piece  of  the  judgment  against 
Baker  when  he  paid  the  money,  and  be  did  so  by  Baker's  direc- 
tions ;  when  he  made  the  payment  he  understood  he  was  ma- 
king it  on  the  execution  against  Baker  and  himself;  the  plain- 
tiff gave  him  the  money  a  short  time  before  he  paid  it,  and  told 
him  to  pay  it  on  the  execution  against  the  plaintiff  and  the 
witness ;  the  plaintiff  received  from  the  witness  no  consideration 
for  the  $274.    The  sheriff  made  a  levy  on  the  execution  against 
the  plaintiff,  when  he  first  received  it ;  he  testified  that  he  told 
the  plaintiff,  unless  he  paid  thfe  debt  he  would  sell  hin  property 
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on  the  execution  against  him ;  and  he  thought  that  Baker  paid 
him  his  fees  on  the  execution.  When  the  plaintiff  paid  him  the 
^^200,  he  understood  that  he  the  witness  had  heen  sued,  on  the 
Johnson  business;  and  witness  could  not  say  that  he  knew  on 
what  execution  he  had  been  sued.  The  sheriff  testified  that  the 
{daintiff  had  agreed  to  pay  a  part  of  the  debt  before  he  paid 
him  the  $200.  The  sheriff  appeared,  from  his  evidence,  to  be 
in  doubt  whether,  when  this  sum  was  paid,  judgment  had  or 
bad  not  been  recovered  eigainst  him.  He  appeared  to  be  in 
doubt,  also,  whether  the  plaintiff  paid  him  the  $200  to  be  ap- 
plied on  the  execution  against  the  plaintiff,  or  on  the  judgment 
agahist  him  (the  sheriff.)  The  costs  in  the  suit  against  the 
plaintiff  were  paid  to  the  attorney  of  the  Exchange  Bank. 
The  referee  reported  in  favor  of  the  plaintiff  for  $252. 

H,  Harris,  for  the  defendant. 

James  Cfibsan,  for  the  plaintiff. 

By  the  Courts  Paige,  J.    The  counsel  for  the  defendants, 
on  the  argument  of  this  cause,  made  the  following  points,  viz : 

1.  That  the  plaintiff  endorsed  the  note  in  question  for  the  pur- 
pose of  giving  the  maker  credit  with  the  defendants'  intestate; 

2.  That  there  was  no  evidence  that  the  plaintiff  made  any 
payments  upon  the  note ;  3.  That  the  judgment  against  the 
sheriff  was  a  satisfaction  of  the  judgment  against  the  maker  of 
the  note,  which  discharged  the  plaintiff;  and  if  the  plaintiff 
made  any  payments  thereafter  he  could  not  charge  the  defen- 
dants with  the  same ;  4.  That  the  report  was  against  evidence. 
The  evidence,  it  appears  to  me,  does  not  sustain  the  first  point 
of  the  defendants'  counsel.  I  can  find  nothing  in  the  case  to 
authorize  the  inference  that  the  plaintiff  endorsed  the  note  to 
give  the  maker  credit  with  the  defendant's  intestate.  The  only 
evidence  on  the  subject  is  that  of  Johnson  the  maker.  He  says 
that  the  note  in  question,  and  another  note  of  the  same  amount, 
were  given  to  take  up  a  note  of  $650  which  Martin  the  intech 
tate  held  against  him ;  that  the  plaintiff  put  his  name  on  the 
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note  as  a  second  endorser,  for  the  accommodation  of  Martin,  and 
upon  Martin's  promise  to  take  care  of  the  note  if  Johnson  did 
not  pay  it,  and  upon  liis  further  promise  that  the  plaintiff  shonld 
have  no  trouble  with  it    Martin  got  the  note  discounted  at  the 
Albany  Exchange  Bank,  for  his  own  benefit.  From  this  evidenoe 
it  would  seem  that  the  plaintiff  endorsed  the  note  for  the  accom- 
modation of  Martin  the  payee,  and  to  enable  him  to  obtain  a  di»< 
count  of  it  at  some  bank  for  his  own  benefit ;  and  not  for  the  mere 
purpose  of  giving  the  maker  credit  with  Martin.    Johnson,  the 
maker,  when  applied  to  by  Martin  for  that  purpose,  expresdy 
refused  to  procure  the  endorsement  of  the  plaintiff  as  secarity 
for  the  payment  of  the  note  to  Martin.     The  referee  was  bound, 
from  this  evidence,  to  find  that  the  plaintiff  endorsed  the  note 
for  the  accommodation  of  Martin,  or  at  least  merely  as  a  second 
endorser,  and  that  he  was  entitled  to  all  the  rights  and  privileges 
of  that  character.     The  evidence  rebuts  all  intention  on  the  part 
of  the  plaintiff  to  endorse  the  note  as  security  of  the  maker  for 
the  payment  of  the  note  to  Martin.    We  must  intend,  there- 
fore, that  the  plaintiff  meant  only  to  become  a  second  endorser 
of  the  note,  with  all  the  rights  and  privileges  of  that  character. 
{Herrick  v.  Carman^  12  John.  159.     Tillman  v.  WAecfcr,  17 
Id.  326.    Dean  v.  Hall,  17  Wend.  223.     Seabury  v.  Hunger- 
ford,  2  Hill,  84.)    Even  if  the  plaintiff  had  endorsed  the  note 
with  the  intention  of  becoming  surety  for  Johnson  to  Martin, 
and  if  Martin  received  the  note  under  the  supposition  that  the 
plaintiff,  by  his  endorsement,  became  such  surety,  the  plaintiff 
would  not  have  been  either  legally  or  equitably  liable  to  Martin, 
as  a  surety  for  Johnson.    This  was  so  decided  by  the  chancel- 
lor in  Phelps  v.  Garrow,  (8  Paige,  322.)    The  chancellor  in 
that  case  held,  that  an  intention  of  a  third  person  to  become 
the  surety  of  a  debtor  by  endorsing  a  draft  drawn  in  his  favor 
upon  the  debtor  by  the  creditor,  the  endorsement  being  withoat 
consideration,  cannot  render  the  endorser  either  legally  or  equi- 
tably liable  to  the  drawer  for  the  payment  of  the  draft;  as 
nothing  short  of  a  written  agreement  could  render  the  endorser 
liable  as  surety,  under  the  provisions  of  the  statute  of  frauds. 
In  this  case  the  note  was  not  given  upon  any  new  considera- 
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tion,  but  for  a  precedent  debt ;  to  take  up  a  previous  note  held 
by  Martin  against  Johnson,  upon  which  it  does  not  appear  that 
there  was  any  other  name  except  Johnson's.    Even  if  there  had 
been  a  parol  agreement  that  the  plaintiff  should  be  liable  as 
guarantor  of  the  note,  it  seems  it  would  have  been  superseded 
by  the  written  contract  of  endorsement ;  and  according  to  the 
opinion  of  Justice  Bronson  in  Seabury  v.  Ehingerford^  (2  HUl^ 
84,  5)  6,)  Martin  could  not  abandon  this  written  contract,  and 
go  back  to  the  prior  negotiation,  for  the  purpose  of  charging  the 
plaintiff  as  guarantor.     But  the  character  of  the  endorsement 
of  the  plaintiff,  was  a  question  of  fact  for  the  decision  of  the 
referee.    His  report  is  like  the  verdict  of  a  jury.     It  is  conclu- 
sive where  there  is  no  decided  preponderance  of  the  evidence  in 
favor  of  the  party  against  whom  it  is  made.     (1  Barb.  Sup, 
Court  Rep.  235.   2  HtU,  578.  3  Id.  256.   2  Wend.  356.)    The 
preponderance  here  is  in  favor  of,  and  not  against,  the  report. 
The  evidence  shows   that  the   plaintiff  advanced  all  the 
money  which  was  paid  to  the  attorney  of  the  Albany  Exchange 
Bank.    The  plaintiff  paid  $200  on  the  execution  against  him- 
self, to  the  sheriff,  during  the  March  term  of  the  Washington 
common  pleas,  which  commenced  on  the  4th  of  March.     The 
judgment  against  the  sheriff  was  not  obtained  until  the  2lst 
of  March,  1843.     The  referee  was  authorized  to  infer,  from  the 
evidence,  that  the  payment  was  made  to  the  sheriff  previous  to 
the  recovery  of  the  judgment  against  him.    At  all  events  this 
was  a  question  of  fact  for  the  determination  of  the  referee.    His 
decision  we  cannot  disturb.    Whether  the  $200  was  paid  to  the 
sheriff,  by  the  plaintiff,  expressly  upon  the  execution  against  * 
the  plaintiff,  or  upon  the  judgment  against  the  sheriff,  was  also 
a  question  of  fact  for  the  decision  of  the  referee.     I  think  the 
evidence  warranted  his  finding  that  it  was  paid  by  the  plaintiff 
on  the  execution  against  himself.    The  sheriff  had  levied  on 
the  plaintiff's  property,  and  had  told  him  that  he  would  sell  it 
unless  the  debt  was  paid.    The  sheriff  having  made  a  levy 
during  the  life  of  the  execution,  was  authorized  to  sell  after  the 
return  day,  at  least  until  the  recovery  of  the  judgment  against 
himself.    The  plaintiff  had  agreed  with  the  sheriff  to  pay  a 
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part  of  the  debt  before  be  made  the  payment  of  the  $200l  The 
plaintiff,  whea  he  paid  the  money,  would  naturally  pay  it  oa 
his  own  execution,  to  the  end  that  he  might  be  exonerated  fronci 
the  execution,  and  have  a  remedy  over  against  Martin.  Bat  I 
do  not  think  it  material  whether  the  payment  was  nuide  in 
terms  on  the  execution  against  the  plaintiff,  or  on  the  judgment 
against  the  sheriff.  If  paid  on  the  latter,  it  was  substantially 
a  payment  on  the  note ;  and  the  plaintiff  being  liable  on  the 
judgment  and  execution  against  himself^  was  entitled  to  the 
benefit  of  it  as  a  payment  on  the  note.  But  as  we  must  infer, 
from  the  finding  of  the  referee,  that  the  $200  was  paid  to  the 
sheriff  by  the  plaintiff,  before  the  recovery  of  the  judgment 
against  the  former,  such  payment  could  not  have  been  made  on 
such  judgment,  and  must  therefore  have  been  made  on  the 
judgment  and  execution  against  the  plaintiff.  The  $274  paid 
to  the  attorney  of  the  bank  was  also  paid  by  the  plaintiff.  He 
gave  the  money  to  Johnson,  to  be  paid  to  the  attorney,  a  short 
time  before  Johnson  paid  it  over  to  the  attorney.  Johnson 
swears  that  the  plaintiff  directed  him  to  pay  it  on  the  execution 
against  them ;  supposing,  probably,  that  there  was  only  one 
execution  against  both.  The  attorney  swears  that  he  received 
this  payment  shortly  after  the  28th  of  March,  which  was  sub- 
sequent to  the  recovery  of  the  judgment  against  the  sheriff. 
The  referee  probably  came  to  the  conclusion  that  this  pajrment 
was  made  after  the  recovery  of  the  judgment  against  the  sher- 
iff, and  for  that  reason,  doubtless,  rejected  it,  as  a  claim  against 
the  defendants. 

The  counsel  of  the  defendants  contends  that  the  judgment 
against  the  sheriff  was  a  satisfaction  of  the  judgment  against 
the  maker,  and  discharged  the  plaintiff;  and  that  if  the 
plaintiff  afterwards  made  any  payments  he  could  not  charge 
them  against  the  defendants.  I  do  not  think  the  judgment 
against  the  sheriff  was  a  satisfaction  of  the  judgment  against 
the  maker,  so  as  to  discharge  the  plaintiff.  The  judgment 
against  the  sheriff  did  not  deprive  Martin,  or  the  Exchange 
Bank,  of  the  right  to  enforce  the  previous  judgment  against  the 
plaintiff.    The  judgment  against  the  sheriff  was  merely  a  en- 
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mulattve  or  collateral  security  for  the  same  debt.  It  did  not 
extinguisb  the  previous  judgment.  The  owner  of  the  two  judg- 
ments had  a  perfect  right  to  collect  the  whole  or  a  part  of  the 
previous  judgment  from  the  plaintiff,  notwithstanding  the  judg- 
ment agaiust  the  sheriff.  He  might  abandon,  altogether,  the 
judgment  against  tbe  sheriff.  He  was  at  liberty  to  collect 
either  judgment.  He  could  not  collect  both.  The  payment 
of  the  one  was  a  payment  of  both.  Bringing  an  action  upon 
a  judgment,  and  recovering  a  judgment  thereon,  is  not  a  satis- 
faction of  the  first  judgment.  Taking  a  new  security,  of  an 
equal  or  inferior  degree,  is  not  an  extinguishment  of  the  original 
debt  The  first  judgment  is  not  satisfied  until  the  second  judg- 
ment is  paid  in  fact.  Until  the  second  judgment  is  in  fact  sat- 
isfied, an  execution  may  i^e  issued  upon  the  first  judgment  and 
the  amount  thereof  collected.  {Harvey  v.  Wood^  5  Wend. 
222.  Ontario  Bank  v.  HaUeit,  8  Caweny  194.  Mumford  v. 
Stocker,  1  IcL  178.  Jackson  v.  Shaffer,  11  John,  513.  An- 
drews v.  Smith,  9  Wend.  53.) 

The  doctrine  of  estoppel  has  no  application.  An  estoppel 
must  be  reciprocal.  It  roust  bind  both  parties,  or  neither. 
{Co.  Litt,  352,  a.)  A  judgment  binds  only  the  parties  and 
their  privies.  (1  Phil.  Ev.  324.)  The  plaintiff  was  not  a  party 
or  privy  to  the  judgment  against  the  sheriff.  Martin  was  not 
estopped  by  that  judgment  from  enforcing  the  judgment  against 
the  plaintiff.  Not  being  himself  estopped,  he  could  not  set  up 
the  judgment  against  the  sheriff  as  an  estoppel  against  the  plain- 
tiff, to  prevent  his  recovery  for  any  payments  made  by  him  on  ac- 
count of  the  original  note,  or  of  the  judgment  recovered  there<Hi 
against  him  although  made  after  the  recovery  against  the  sheriff. 

A  promise  by  the  plaintiff,  to  the  sheriff,  to  pay  the  debt, 
made  after  the  sheriff  had  been  guilty  of  neglect  in  not 
returning  the  execution  against  Johnson,  would  have  been 
a  valid  promise.  The  moral  obligation  to  pay  the  debt  would 
have  been  a  suflScient  consideration  to  uphold  such  promise. 
{Griven  v.  Driggs,  1  Caines,  460.  Doty  v.  WUson,  14  John. 
381.)  The  plaintiff  in  this  case,  before  the  recovery  of  the 
judgment  against  the  sheriff,  agreed  with  the  latter  to  pay  a . 
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part  of  th4  ^ebt.  This  agreemeDt  was  bindiiig  upon  the  phia- 
t^.  And  even  if  be  omitted  to  make  the  payment  nntii  after 
the  recovety  against  the  sheriff)  suc^h  payment,  when  made, 
ought,  both  legally  and  equitably,  to  be  deemed  a  payment  on 
the  original  note. 

I  cannot  see  any  obstacle  to  the  plaintiff's  remedy  as  a  second 
endorsee,  against  Martin  as  the  first  endorser,  for  the  recovery 
of  the  whole  amount  of  the  note,  since  the  plaintiff  has  paid  the 
whole  to  the  sheriff  and  to  the  attorney  of  the  Albany  Ex- 
change Bank.  But  as  the  plaintiff  has  not  moved  to  set  aside 
the  report  of  the  referee,  we  cannot  set  it  aside  upon  the  ground 
that  the  referee  has  rejected  a  part  of  the  plaintiff's  claim  against 
the  defendants. 

The  plaintiff  is  entitled  to  recover  either  on  the  note,  or  oo 
the  count  for  money  paid,  laid  out^  and  expended  for  the  de- 
fendant's intestate.  Where  an  endorsee  has  paid  tip  the  whole 
note  and  become  the  legal  owner  of  it,  he  can  either  sue  the 
endorser  on  the  note,  or  for  money  had  and  received,  or  paid, 
laid  out  and  expended.  But  where  he  has  only  paid  it  in  part, 
he  cannot  sue  on  the  note,  not  being  the  legal  owner  of  it,  but 
he  can  recover  against  the  endorser  for  the  money  actually 
naid,  on  the  money  count,  as  for  money  paid,  laid  out  and  ex- 
pended for  the  defendant  at  his  request*  {Butler  v.  Wrigki^ 
20  John.  867.    2  Wend.  869,  «  C.    6  Id.  290,  «  C.  in  error.) 

The  referee  probably  allowed  to  the  plaintiff  the  sheriflPs 
ftes  on  the  execution  against  him.  The  plaintiff  was  not  en- 
titled to  an  allowance  for  the  payment  of  these  fees,  unksB 
he  endorsed  the  note  for  the  accommodation  of  Martin.  A 
person  who  makes  or  endorses  an  accommodation  note,  for  the 
accommodation  of  a  party  thereto,  is  regarded  as  a  surety,  and 
ean  charge  such  party  with  the  costs  of  a  suit  for  the  coHecdon 
of  the  note,  which  be  may  have  been  compelled  to  pay.  {Hub- 
My  V.  BrotoHy  16  John.  70.  Jones  v.  Brooke,  4  Taunt.  464. 
Chit.  OH  BUls,  320.  1  Greenl.  Ev.  i  401.  BagnoU  v.  An- 
drews, 7  Bing.  217.  Sgcilding  v.  Warren,  IS  John.  273.)  I 
have  doubts  whether  the  note  in  question  can  be  c<msidered 
an  accommodation  note  made  to  enable  Martin  to  borrow 
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money.  (15  John.  9T3.  7  Bing".  217,  supra.  Stmps&tiy. 
Qriffin^  9  John.  131.)  But  whether  it  was  an  aceommodation 
note,  or  not,  was  a  question  of  fistct  for  the  referee ;  and  with 
his  decision  on  thb  point  I  am  not  disposed  to  interfere.  Be- 
sides, if  he  erred  in  allowing  to  the  plaintiff  the  sheriff's  fees, 
inasmuch  as  in  my  judgment  the  referee  ought  to  have  allowed 
the  plaintiff  the  whole  amount  of  the  note,  the  report  ought  not 
to  be  set  aside  for  so  trifling  an  error  against  the  defendant 

The  motion  to  set  aside  the  report  of  the  referee  must  be  de- 
nied, with  costs.' 


Columbia  General  Term,  June,  1848.    Harris.   Watson^  
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Haywood  vs,  Noonet  and  others. 

W.  haTing  a  life  estate  in  a  pieee  of  land  which  had  been  eet  off  lo  her  in  satiefiio- 
tion  of  her  right  of  dower  in  a  fiurm,  conveyed  the  same  to  H.  for  the  consideration 
of  $400,  for  which  som  he  gave  his  note.  On  the  same  day  H.  conveyed  the  same 
interest  to  N.  who  already  owned  (me  half  of  the  farm.  H.  refusing  to  take  N.'a 
note  for  the  pofchase  money,  J.,  on  behalf  of  N.,  gave  his  note  to  H.  for  8iO0. 
This  note  was  aAerwards  paid  oat  of  the  proceeds  of  a  note  for  )^00  made  by  N. 
and  signed  by  J.  as  his  surety,  and  discounted  at  a  bank.  At  the  time  the  life  ee- 
tate  of  W.  was  conveyed  by  her  to  H.,  and  by  H.  to  N.,  the  latter  conveyed  abso- 
lutely to  D.  (who  owned  the  other  half  of  the  ikrm,)  a  portion  of  the  land  which 
had  been  set  off  to  W.  for  her  dower,  and  D.,  in  consideration  thereof,  released  to 
N.  all  his  interest  in  the  nsidueof  the  form.  N.  then  mortgaged  the  whole  form 
(except  that  part  conveyed  by  him  to  D.)  to  J.  to  secure  8600,  and  J.  agreed  to 
pay  the  note  which  he  had  signed  as  surety  for  N.,  and  he  subsequently  did  pay 
it  On  a  bill  filed  by  the  plaintiff,  as  the  assignee  of  the  bond  and  mortgage  ex- 
eented  by  N.  to  J.,  for  the  foreolosore  and  satisfoction  thereof: 

&ld^  that  the  case  came  within  the  piinciple  of  Jacksum  v.  Austin,  (15  John.  ATI,) 
and  that  the  mortgage  was  entitled  to  a  preference  over  a  prior  judgment  against  N. 

Held  also,  that  any  interest  which  N.  acquired  in  the  mortgaged  premises,  by 
means  of  the  transaction,  was  chargeable  with  the  payment  of  the  mortgage,  to 
the  amount  of  $400,  and  intetest,  in  pieforence  to  the  prior  judgment  agaJnet  N.; 
on  the  ground  that  that  portion  of  the  mortgage  was,  in  oontemplatiaii  of  law, 
givoi  tat  the  purchase  modfy  of  the  premises  conveyed  to  N.  by  W. ;  the  por- 
chiae  by  N.  having  been  effected  by  means  of  the  note  and  money  of  W. 
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In  Equity.  Id  1829,  Isaac  White  died  intestate,  and  seised 
at  the  time  of  his  death  of  a  farm  in  Hillsdale,  Columbia  coonCy, 
containing  about  88  acres.  Prior  to  the  28th  of  April,  1830, 
Walter  Dorchester  had  purchased  of  the  heirs  of  White,  an  un- 
divided half  of  the  farm,  subject  to  the  widow's  right  of  dower. 
The  defendant  Nooney  had  become  the  owner  of  all  the  olher 
hal^  except  one  share  of  one-fourth  oione-^ixth  and  tAr^a  other 
shares  of  one-fftk  of  one-sixth  eocA,  subject  also  to  the  widow's 
dower.  These  shares  were  also  subsequently  acquired  by 
him ;  the  dower  had  also  been  admeasured  and  39  acres,  three 
roods  and  13  rods  had  been  set  off  in  satisfaction  of  the  widow's 
right.  On  the  28th  of  April,  1830,  the  widow  of  White  con- 
veyed her  interest  in  the  land  to  James  Hunt,  for  the  consider- 
ation of  $400,  for  which  he  gave  his  note.  At  the  same  time 
Hunt  conveyed  the  same  interest  to  the  defendant  Nooney. 
Hunt  refused  to  take  Nooney's  note  for  the  purchase  money, 
and  one  Artemas  Johnson  on  behalf  of  Nooney  gave  bis  note 
to  Hunt  for  $400.  A  few  days  previously,  for  the  purpose  of  ob- 
taining  money  to  make  the  purchase  of  the  widow's  dow^, 
Nooney  had  mdde  his  note  for  $600,  which  had  also  been 
signed  by  Johnson  as  surety,  and  which  had  been  left  at  a 
bank  in  Connecticut  to  be  discounted.  It  was  agreed  between 
Johnson  and  Nooney  that  the  note  he  gave  to  Hunt  should  be 
paid,  out  of  the  proceeds  of  the  $600  note,  when  discounted. 
Subsequently,  Nooney  received  the  proceeds  of  that  note,  and 
paid  Johnson's  note  to  Hunt. 

At  the  same  time  that  the  widow's  right  of  dower  was  con- 
veyed to  Hunt,  and  by  Hunt  to  Nooney,  the  latter  conveyed 
absolutely  to  Dorchester  33  acres,  one  rood  and  33  rods  of  that 
part  of  the  farm  which  had  been  set  off  to  the  widow  for  her  dower 
and  Dorchester,  in  consideration  of  such  conveyance,  released  to 
Nooney  all  his  interest  in  the  residue  of  the  farm.  Nooney 
also,  at  the  same  time,  mortgaged  the  whole  farm  except  that 
part  conveyed  by  him  to  Dorchester,  to  Johnson  to  secure  $600 ; 
and  Johnson  agreed  to  pay  the  note  which  he  had  signed  as 
security  for  Nooney,  and  subsequently  did  pay  it.     The  plain- 
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tiff  is  the  assignee  of  the  bond  and  mortgage  executed  by  Noo- 
ney to  Johnson. 

On  the  12th  of  December,  1828,  John  Nooney  and  Amos  M. 
Knapp  recovered  a  judgment  in  the  supreme  court  against 
George  Nooney  for  $300  of  debt  and  $14,48  costs.  On  the 
16th  of  May,  1834,  the  premises  described  in  the  mortgage  exe- 
cuted by  Nooney  to  Johnson  were  sold  upon  an  execution  issued 
on  the  judgment  against  Nooney,  and  under  such  sale  the 
sheriff  conveyed  the  premises  to  the  defendant  Garner  on  the 
17th  of  August,  1835. 

The  bill  in  this  cause  was  filed  for  the  foreclosure  of  the  mort- 
gage, and  the  plaintiff  claims  that  his  lien  was  entitled  to  a 
preference  over  the  lien  of  the  judgment  under  which  the  de- 
fendant Garner  claimed  title ;  dn  the  ground  that  the  mortgage 
was  in  fact  given  for  the  purchase  money.  The  case  was  heard 
upon  pleadings  and  proofs  by  the  late  vice  chancellor  of  the 
third  circuit,  and  a  decree  was  made  on  the  30th  day  of  April, 
1834,  declaring  the  priority  of  the  plaintiff's  lien  upon  a  por- 
tion of  the  mortgaged  premises.  From  this  decree,  the  defen- 
dant Garner  appealed. 

H.  Hogeboanij  for  the  plaintiff. 

/  StUherlandj  for  the  defendant  Garner. 

Bf/  the  Court,  Harris,  J.  It  was  decided  in  Jackson  v. 
Austiny{l5  John.  ^T7,)  that  where  a  purchaser  of  land,  at  the 
same  time  he  receives  a  conveyance,  executes  a  mortgage  to  a 
third  person  who  advances  the  purchase  money  for  him,  such 
mortgage  is  entitled  to  the  same  preference  over  a  prior  judg- 
ment as  it  would  have  had  if  it  had  been  executed  to  the  ven- 
dor himself.  In  its  legal  effect  it  is  the  same  as  though  the 
purchaser  had  executed  his  mortgage  to  the  vendor,  for  the 
purchase  money,  and  he  had  then  assigned  it  to  the  party  ad- 
vancing the  money.  The  transaction  in  this  case  is  singu- 
larly complicated,  yet  I  think  it  is  shown  to  be  within  the 
principle  of  Jackson  v.  Austm.    Nooney  was  enabled  to  pur- 
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chase  the  life  estate  of  the  widow,  aud  thereby  acquire  the  iater* 
est  of  Dorchester  in  that  portion  of  the  farm  embraced  in  the 
mortgage,  by  means  of  the  note  and  money  of  Johnson.  The 
several  parts  of  the  entire  transaction  seem  to  be  inseparably 
connected.  Suppose,  instead  of  conveying  her  life  estate  to 
Nooney,  the  widow  had  conveyed  it  to  Dorchester,  and  in  con* 
sideration  of  such  conveyance,  he  had  ccmveyed  to  her  his 
interest  in  the  residue  of  the  farm ;  and  that  then  she  bad  con- 
veyed that  interest  to  Hunt,  and  Hunt  had  conveyed  to  Johnson, 
and  Johnson  to  Nooney,  taking  a  mortgage  for  the  amount  paid 
by  him  to  Hunt;  would  any  one  have  made  a  question  whether 
the  mortgage  was  entitled  to  priority?  If  not,  how  does  the 
transaction,  as  it  occurred,  differ  in  substance  and  legal  effect 
from  the  case  supposed  ?  The  ilBsuit  is  the  same,  and  the  only 
difference  which  I  can  perceive  is,  that  in  the  transaction  as 
it  took  place,  the  result  was  reached  by  a  mode  less  circuitous 
than  it  would  have  been,  in  the  manner  supposed. 

If  this  view  of  the  question  be  correct,  it  follows  that  any 
interest  which  Nooney  acquired  in  the  mortgaged  premises  by 
means  of  the  transaction  of  the  28th  of  April,  1830,  is  charge- 
able with  the  payment  of  the  mortgage,  to  the  amount  of 
$400  and  interest,  in  preference  to  the  prior  judgment  against 
Nooney,  on  the  ground  that  that  portion  of  the  mortgage  was, 
in  contemplation  of  law,  given  for  the  purchase  money  of  the 
premises  then  conveyed  to  Nooney.  That  portion  of  the  mort- 
gaged premises,  which  bad  been  conveyed  to  Nooney  prior  to 
the  28th  of  April,  was  clearly  chargeable  with  the  payment  of  the 
judgment  as  the  first  lien  thereon,  and  the  defendant  Gamer 
has  undoubtedly  obtained  a  good  title  thereto  by  virtue  of  his 
deed  from  the  sheriff.  i 

The  result  of  this  view  of  the  case  is,  that  the  lien  of  the 
mortgage  is  entitled  to  a  preference  over  the  judgment,  to  the  ^ 

amount  of  $400  and  interest,  upon  the  undivided  half  of  the  j 

premises  described  in  the  mortgage,  and  also  upon  an  estate  \ 

during  the  life  of  Mrs.  White  in  that  part  of  the  39  acres,  3  roods  \ 

and  13  rods,  set  off  for  her  dower  in  the  farm  and  not  included  ] 

in  the  conveyance  from  Nooney  to  Dorchester,  and  as  to*  the 
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'  residue  of  the  premises,  that  the  lien  of  the  judgment,  being 
prior  to  that  of  the  mortgage,  the  sale  and  convej^ance  by  the 
sheriff  to  the  defendant  Garner  has  vested  in  him 'an  absolute 
title  as  against  the  mortgage.  The  decree  af^pealed  from  must 
be  modified  accordingly.  ^Neither  party  is  to  have  costs  upon 
this  appealb 


Ulster  General  Term,  June,  1848.     Harris^  Watson^  and 

Parker  J  Justices. 

ftROM  VS,  SCHOONMAKER. 

A  laBfttio  cannot  be  puoithed  for  erime,  bat  ho  may  be  toed  Ibr  an  injmy  done  Co 
anothor.'  He  k  not  a  free  agent,  capable  of«  intelligent  voluntary  action,  and 
therefore  is  incapable  of  a  gviUy  intent,  which  is  the  very  essence  of  crime ;  but 
a  civil  actiod)  to  rstover  damages  for  an  injury,  may  be  maii\tained  against  him, 
because  the  intent  With  which  the  action  is  done  is  not  material. 

The  principle  upon  Which  this  distinction  rests  reaches  also  to  the  measore  of  dam- 
ages in  a  civil  action.  Ordinarily,  in  an  action  for  a  penonal  injury,  the  damages 
are  graduated  by  the  intent  of  the  party  committing 'the  injury.  But  where  the 
defendant  is  a  lunatic,  as  he  has  properly  no  will,  the  only  correct  measure  of  dam- 
ages is  the  mere  compensation  of  the  pArty  injuQad. 

In  an  action  against  a  justice,  fin  false  imprisonnent  in  issuing  a  warrant  for  the 
arrest  of  the  plaintiff  upon  a  criminal  charge,  without  any  complaint  having  been 
made,  where  the  deftoce  is  the  insanity  of  the  defendant  at  the  time  he  issued  the 
Warrant,  the  fact  that  the  plaindflThad  applied  to  a  justiSe  for  the  confinement  of 
the  defendant  as  a  lunatic,  and  had  founded  that  application  upon  the  circumstan- 
ces of  his  own  arr«st  on  the  warrant  issued  by  the  defendant,  is  strong,  if  not 
conclusive,  evidence  of  the  defendant's  insanity ;  in  the  absence  of  all  proof  to 
show  that  the  plaintiff  was  in  feet  mistaken,  at  the  time  be  made  the  application. 

In  such  a  case,  the  jury  should  be  instructed  that  they  flhve  the  right  at  least,  to 
take  the  plaintiff 's  judgment  as  to  the  state  of  the  defendant's  mind,  as  conclusive 
•gainst  hkn,  until  be  shall  himself  show  that  be  was  mistaken  in  his  opinion. 

The  power  of  the  court  to  award  a  new  trial  oogfat  to  be  caotiooaly  exeieised,  when 
the  error  complained  of  relates  only  to  the  amount  of  damages. 

This  was  an  action  for  false  imprisonment,  tried  before  Mr. 
Justice  Willard  at  the  Ulster  circuit,  in  September,  1847.     It 
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appeared  upoa  the  trial  that  the  defendant  was  a  justice  of  the 
peace  of  the  town  of  Rochester,  and,  as  such  justice,  on  the  4th 
day  of  January,  1847,  issued  a  warrant  in  the  following  words: 

"  Ulster  tounty,  ss.  To  any  county  of  said  county,  greeting: 
In  the  name  of  the  people  of  the  state  of  New- York,  you  are 
hereby  commanded  to  take  the  body  of  Solomon  J.  Krom,  and 
bring  him  before  me  forthwith,  to  answer  said  people  in  a  com- 
plaint of  perjury  said  to  have  happened  in  the  court  of  common 
pleas  and  general  sessions,  at  its  last  session  at  the  court  boose 
in  Kingston  in  said  county.  Given  under  my  hand  this  4tb 
day  of  January,  1847.  John  D.  Schoonmaker." 

The  warrant  was  issued  without  any  complaint  being  made, 
and  delivered  to  one  Frost,  a  constable,  by  whom  the  plaintiff 
was  arrested,  and  on  the  same  evening  brought  before  the  de- 
fendant. At  the  plaintiff's  request  the  examination  was  ad- 
journed until  the  next  morning  at  Moses  J.  Schoonmaker's 
tavern.  The  defendant  told  Frost  to  keep  the  plaintiff  in  ciu- 
tody.  After  they  left  the  defendant's  house  the  constable 
allowed  the  plaintiff  to  go  home,  upon  his  promise  to  meet  him 
at  Schoonmaker's  the  next  morning.  The  UQXt  day  the  plain- 
tiff, with  one  Wyckoff,  his  couQsel,  went  to  Schoonmaker's  tav- 
ern and  met  the  constable  there,  but  the  defendant  did  not 
come.  The  plaintiff  was  not  released  by  the  constable  until 
sundown  that  day.  It  was  proved  on  the  part  of  the  defendant 
that  when  the  plaintiff  was  brought  before  him  on  the  warrant, 
his  son  told  him  '^  there  was  no  use  in  minding  SchoonmakeTj 
as  fie  was  crazy  and  did  not  know  what  he  was  about,^  It 
was  also  proved  that  for  nearly  a  year  the  defendant  had  coo- 
fined  himself  to  his  room,  allowing  no  person  whatever  to  see 
him.  One  Westbj^ook,  another  justice  of  the  same  town,  testi- 
fied that  two  or  three  days  after  the  warrant  was  issued,  the 
plaintiff  and  his  son  applied  to  him  and  stated  that  they  want- 
ed to  take  proceedings  against  Schoonmakei^'*  under  the  stat- 
ute of  lunacy  /'  thcU  they  did  not  consider  it  safe  for  Attn  to 
go  at  large,  from  the  way  he  acted  ;.  h$  was  mischievous  cmd 
crazy,  or  something.    Accordingly  an  examination  was  had 
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before  two  justices.  The  plaintiff  was  the  first  witness  exam* 
ined,  and  as  evidence  of  the  defendant's  insanity,  he  related  the 
circumstances  connected  with  his  arrest  upon  the  warrant  for 
perjury.  He  stated  in  particular  what  occurred  when  he  was 
brought  before  the  defendant  •'When  asked  what  the  warrant 
had  been  issued  for,  he  said  it  was  for  perjury ;  that  plaintiff 
had  sworn  false  on  the  trial  of  Bell  and  De  Puy,  and  had  sworn 
felse  by  the  wholesale ;  that  it  was  the  fifth  time  he  had  sworn 
false ;  that  either  the  plaintiff  or  the  defendant  had  sworn  false, 
and  one  of  them  must  go  to  state  prison :  he  said  he  was  not 
going  to  shoot  himself  until  he  had  all  those  damned  perjured 
rascals  where  they  ought  to  be ;  {hat  when  plaintiff  asked  him 
if  he  could  give  bail,  he  said  he  wanted  bail  for  $20.000 ;  and 
upon  being  told  by  the  plaintiff  he  would  give  it,  he  said  he 
must  give  $30,000 :  he  was  told  he  could  have  that,  Aid  then 
he  said  be  would  not  take  that ;  that  money  would  not  save 
him.  When  he  consented  to  adjourn  the  examination  until 
the  next  morning,  he  said  he  was  going  to  have  cUl  the  judges 
there.  After  the  adjournment  he  directed  the  constable  to  take 
charge  of  the  prisoner.  The  constable  hesitated,  and  he  said 
'^  damn  you  constable,  do  you  not  know  your  business  ?"  He 
then  called  one  Marble,  who  was  not  a  constable,  and  said  to 
him,  "  You  have  been  constable  long  enough,  you  know  your 
business."  When  asked  who  had  made  the  complaint,  he  said 
it  was  R.  H.  De  Puy ;  De  Puy,  being  present^  denied  it  Then 
be  said  he  was  the  complainant  himself.  Several  other  wit- 
nesses were  examined  before  the  justices,  who  proved  various 
acts  of  the  defendant,  about  the  time  the  warrant  was  issued, 
evincing  a  disordered  mind.  The  examination  of  the  witness- 
es before  the  justices  was  read  upon  the  trial,  without  objection. 

The  court  charged  the  jury  that  the  warrant  was  not  a  pro- 
tection to  the  defendant,  because  no  complaint  was  shown ; 
but  that,  in  order  to  justify  a  verdict  for  more  than  actual  dam- 
ages, the  jury  must  be  satisfied  that  at  the  time  of  issuing  the 
warrant  the  defendant  wal  of  a  sane  mind ;  that  sanity  was  to 
be  presumed  until  insanity  was  proved,  and  that  the  jury  must 
determine  firom  the  evidence  whether  the  defendant  was  sane 

Vol.  m.  82 
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4lr  insaae.    The  jury  fouQd  a  verdict  for  the  plaintiff  for  $360. 
The  defendant  moved  for  a  new  trial  upon  a  case. 

M.  Schoanmaher,  for  the  plaintiff. 

T.  R.  Westbrook,  for  the  defendant. 

By  the  Courts  Harris,  J.  A  lunatic  cannot  be  punished 
foir  crime,  but  he  may  be  sued  for  an  injury  done  to  another. 
He  is  not  a  free  agent,  capable  of  intelligent,  voluntary  acticm, 
and  therefore  is  incapable  of  a  guilty  irUent,  which  is  the  very 
essence  of  crime ;  but  a  civif  action,  to  recover  damages  for  an 
injury,  may  be  maintained  against  him,  because  the  intent  with 
whith  the  act  is  done  is  uot  material.  But  the  principle  upon 
which  ihis  distinction  rests  reaches  also  to  the  measure  of  dam- 
ages in  a  civil  action.  Ordinarily,  in  an  action  for  a  personal 
injury^  the  amount  of  damages  is,  at  least  to  a  considerable 
extent,  governed  by  the  motive  which  influenced  the  party  in 
committing  the  act.  Thus  it  is  usual,  and  as  proper  as  it  is 
usual,  for  tb6  court,  upon  the  trial  of  an  action  for  an  assault 
and  battery,  16  instruct  the  jury  that  the  action  is  maintainable 
even  though  the  injury  Mras  accidental ;  (that  if  intentional,  yet 
when  the  act  is  done  under  the  excitement  of  strong  provoca- 
tion, it  is  a  proper  ground  for  the  mitigation  of  damages. ';  And, 
on  the  contrary,  that  when  the  act  is  committed  deliberately 
or  maliciously,  it  is  good  ground  for  increasing  damagea  In 
short,  in  such  cases,  the  damages  are  graduated  by  the  intent 
of  the  party  committing  the  injury.  But  in  respect  to  the  luna* 
tic,  as  he  has  properly  no  will,  it  follows  that  the  only  proper 
measure  of  damages  in  an  action  against  him  for  a  wrong,  is 
the  mere  compensation  of  the  party  injured.  The  charge  of 
the  learned  judge,  upon  the  trial,  was  therefore,  in  this  req)ect, 
entirely  correct.  ^ 

But  I  think  sufficient  weight  was  not  giv^  either  by  the 
judge  or  the  jury,  to  the  fact  that  fhe  plaintiff  himself,  imme- 
diately after  he  was  discharged  from  arrest  upon  the  warrant 
egttiast  him,  made  application,  according  to  the  provisioiiB  of 


J 
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the  act  in  relation  to  the  safe  keeping  and  care  of  lunatics, 
(I  R,  S.  635,  }  8,)  for  a  warrant  to  apprehend  and  confine  the 
defendant,  as  a  lunatic.  The  judge  charged  the  jury  that,  as 
a  general  rule,  sanity  is  to  be  presumed  until  the  contrary  is 
made  to  appear.  So  far,  perhaps,  the  charge  was  correct,  but 
I  think  he  should  have  further  instructed  the  jury  that  the  fact 
that  the  plaintiff  had,  at  the  time,  made  application  for  the  con- 
finement of  the  defendant  as  a  lunatic,  and  had  founded  that 
application  upon  the  circumstances  of  his  own  arrest  upon  the 
warrant  issued  by  the  defendant,  was  strong,  if  not  conclusive, 
evidence  of  the  defendant's  insanity,  in  the  absence  of  all  proof 
to  show  that  the  plaintiff  was  in  fact  mistaken,  or  even  thought 
be  was  mistaken,  when  he  made  the  application.  The  fact 
that  the  plaintiff,  and  as  it  would  seem,  all  who  had  any  know- 
ledge of  the  proceedings  against  the  plaintiff  for  perjury,  be- 
lieved those  proceedings  to  have  been  the  result  of  the  defen- 
dant's insanity,  was  not,  I  think,  sufficiently  considered.  The 
jury  should  have  been  instructed  that  they  had  the  right  at 
least,  to  take  the  plaintifi*'s  judgment  as  to  the  state  of  the  de- 
fendant's mind,  as  conclusive  against  him,  until  he  should  him- 
self show  that  he  had  been  mistaken  in  his  opinion.  There 
was  no  such  evidence,  and  from  the  facts  and  circumstances 
detailed  in  the  case,  I  think  I  should  have  come  to  the  same 
conclusion  that  the  plaintiff  did,  that  the  issuing  of  the  warrant 
was  but  the  freak  of  a  madman.  The  power  of  the  court  to 
award  a  new  trial  ought  to  be  cautiously  exercised  when  the 
error  complained  of  relates  only  to  the  amount  of  damages ; 
but  under  all  the  circumstances  of  this  case,  and  taking  into 
consideration  the  novelty  of  the  defence,  I  think  it  is  one  of 
those  cases  in  which  a  due  regard  to  the  ends  of  justice  and  a 
discreet  exercise  of  the  power  of  the  court,  fully  warrants  us  in 
directing  that  the  cause  should  be  submitted  to  another  jury. 

New  trial  granted. 
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At  Chambers,  July  1, 1848.     Harris,  Justice. 
Corning  and  others  vs.  Murray  $tnd  others. 

M.  0xecat«d  a  mortgage  to  Chureh,  to  tecnre  tbe  payrnent  of  $800,  dated  July  1 1, 
1843,  and  recorded  July  12,  at  5  o'clock  P.  M.  At  the  aame  time  M.  ezecotad 
another  mortgage  upon  the  same  premiaee  to  Crofoot,  to  secure  tbe  payment  of 
990.  Both  mortgages  purported  to  be  gXTen  for  the  ptirobase  money.  It  appeared 
that  Church  was  the  owner  of  the  premises,  and  had  eontiacted  to  sell  them  to 
Oiolbot  for  $200 ;  that  tbe  latter  tiansfeired  bis  interest  to  M.  for  $100,  of  wbieh 
sum  he  received  in  cash  $10,  and  at  Crofoot's  request  tbe  deed  was  executed  to 
M.,  who,  instead  of  Crofoot,  executed  tbe  mortgage  to  Church  for  tbe  purchase 
money.  The  mortgage  to  Crofoot  was  recorded  July  12, 1843,  at  3  o'clock  P.  Af- 
and  was  assigned  by  the  mortgagee,  for  a  raluable  consideration,  to  tbe  defendants, 
who  took  the  same  without  notice.  On  a  bill  by  the  assignee  of  tbe  Cfaaich 
mortgage,  to  foreclose  tbe  same ;  Held  that  tbe  defendants  were  entitled  to  pco- 
tectbn  as  bona  fide  purchasers ;  and  that  tbe  Crofoot  mortgage  having  been  firal 
recorded  was  entitled  to  a  preference  over  the  Church  mortgage. 

In  EauiTT.  The  bill  in  this  cause  was  filed  to  foreclose  a 
mortgage  executed  by  the  defendant  Murray  to  one  Church,  to 
secure  the  payment  of  $200.  The  mortgage  was  dated  July 
11,  1842,  and  was  recorded  on  the  next  day  at  5  o'clock  P.  M. 
Simultaneously  with  the  execution  of  this  mortgage,  another 
mortgage  was  executed  by  Murray  to  one  Crofoot,  upon  the 
same  premises,  to  secure  the  payment  of  $90.  Both  mortgages 
purported  to  have  been  given  for  the  purchase  money  of  the 
mortgaged  premises.  It  appeared  that  Church  was  the  owner 
of  the  premises,  and  had  contracted  to  sell  them  to  Crofoot  for 
$200 ;  that  Crofoot  transferred  his  interest  to  Murray  for  $100, 
of  which  he  received  in  cash  $10,  and  at  his  request  the  deed 
was  executed  to  Murray,  who,  instead  of  Crofoot,  executed  the 
mortgage  to  Church  for  the  purchase  money.  The  mortgage 
to  Crofoot  was  recorded  on  the  12th  day  of  July,  1842,  at  3 
o^clock  P.  M.  This  mortgage  was  assigned  by  Crofoot  to  the 
defendants  Daniel  and  Major  Dana.  The  plaintiffs  were 
assignees  of  the  Church  mortgage. 
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O,  Stone  Sf  J.  A  Millard^  for  the  plaintiffs. 

7*.  T.  DaviSy  for  the  defendants  Daniel  and  Major  Dana. 

Harris,  J.  The  question  between  the  parties  relates  to  the 
priority  of  one  or  the  other  of  two  mortgages  executed  at  the 
same  time  by  the  defendant  Murray.  The  Crofoot  mortgage 
was  recorded  a  few  hours  before  the  Church  mortgage,  and  the 
Danas,  who  are  the  assignees  of  this  mortgage,  insist  that  hav- 
ing purchased  the  mortgage  in  good  faith  and  for  a  valuable 
consideration,  without  notice  of  any  prior  equities  in  favor  of 
the  Church  mortgage,  they,  as  such  bona  fide  purchasers,  are 
entitled  to  have  this  mortgage  declared  to  be  the  first  lien  upon 
the  premises.  On  the  other  hand  the  plaintiffs  claim  that  their 
mortgage  alone  was  in  fact  executed  to  secure  the  purchase 
money  of  the  premises,  and  therefore  is  entitled  to  a  preference. 
There  can  be  no  doubt,  I  apprehend,  that  as  between  the  ori- 
.  ginal  parties  to  the  mortgages,  the  plaintiffs  are  right  in  their 
position.  The  transaction  is  to  be  regarded  the  same  in  effect, 
as  if  Church  had  conveyed  the  premises  to  Crofoot  and  had 
received  from  him  a  mortgage  to  secure  the  purchase  money, 
and  then  Crofoot  had  conveyed  to  Murray  subject  to  his  mort- 
gage to  Church,  and  received  the  second  mortgage  to  secure  the 
balance  of  this  purchase  money.  In  such  a  case  a  court  of 
equity  would  postpone  the  second  mortgage  to  the  first,  even 
though  the  latter  were  recorded,  afterwards  or  were  not  recorded 
at  all.  The  question  then  is,  whether  the  assignees  of  the 
Crofoot  mortgage  took  it  subject  to  the  same  equities  in  favor 
of  the  Church  mortgage  to  which  it  would  have  been  subject 
had  it  remained  in  the  hands  of  Crofoot ;  or  whether,  having 
purchased  it  without  notice  of  facts  which  would  have  postponed 
it  to  the  Church  mortgage  while  in  the  hands  of  Crofoot,  they 
are  entitled,  as  purchasers  in  good  £siith  and  for  a  valuable  con- 
sideration, to  have  it  declared  a  prior  lien  upon  the  premises,  by 
reason  of  its  having  been  first  recorded.  In  other  words,  the 
question  is  whether  the  Danas  stand  in  Uie  place  of  their  a»- 
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Bignor,  and  hold  their  mortgage  subject  to  all  the  equity  which 
Church  and  his  assignees  had  against  Crofoot 

In  the  absence  of  any  circumstances  to  control  the  operation 
of  the  recording  act,  the  mortgage  to  Crofoot,  being  first  re- 
corded, would  be  entitled  to  a  preference.  This  preference  was 
defeated  by  Crofoot's  knowledge  of  the  mortgage  to  Church 
and  of  the  superior  equities  in  favor  of  that  mortgage.  But  the 
mortgage  was  assigned  by  Crofoot  without  any  noti.ce  of  the 
circumstances  ui^der  which  it  was  executed.  The  assignees 
had  a  right  to  believe,  and  so  far  as  it  appeairs  from  the  testi- 
mony did  believe,  that  the  mortgage  was,  what  the  record 
showed  it  to  be,  the  first  lien  upon  the  mortgaged  premises. 
The  assignment  of  the  mortgage  by  Crofoot,  without  notice  of 
the  circumstances  which,  in  equity,  would  postpone  it  to  the 
Church  mortgage,  was  undoubtedly  a  fraud  upon  the  holder  of 
the  latter  mortgage.  But  as  it  is  not  pretended  that  the  Danas 
had  notice  of  such  circumstances,  their  purchase  cannot  be  af- 
fected by  Crofoot's  fraud.  I  understand  it  to  be  well  settled 
that  where  one  afiected  with  notice  conveys  to  one  without  no^ 
tice,  the  latter  shall  be  protected  equally  as  if  no  notice  had 
ever  existed.  {Jackson  v.  GHven,  8  JbAn.  137.  Jtzckson  t. 
Van  Valkenburgh,  8  Cowen^  260.)  Nor  is  the  case  within  the 
rule  that  an  assignee  of  a  chose  in  action  takes  it  subject  to  all 
the  equities  existing  against  it  in  the  hands  of  the  assignor. 
The  oaly  application  that  has  ever  been  made  of  this  rule  jb 
that  the  original  debtor  can  make  the  same  defence  against  the 
assignee  that  he  could  have  made  against  the  assignor.  The 
reason  of  this  distinction  is  well  stated  by  Chancellor  Kent  in 
Murray  v.  LUburn,  (2  John.  Ch.  441.)  "  The  assignee  can 
always  go  to  the  debtor,  and  ascertain  what  claims  he  may- 
have  against  the  bond,  or  other  chose  in  action,  which  he  is 
about  purchasing  from  the  obligee ;  but  he  may  not  be  able, 
with  the  utmost  diligence,  to  ascertain  the  latent  equity  of  some 
third  person  against  the  obligee."  If  this  were  not  so,  it  ia 
obvious  that  no  assignment  could  ever  be  taken  with  safety. 
(^e  oho  Livingston  v.  Dean,  2  John.  Ch.  479.) 

This  case  is  clearly  distinguishable  from  that  of  Staffirrd  v. 
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Van  Rensselaer,  (9  Cirwenj  316.)  There  two  mortgages  were 
executed  by  the  purchaser  of  land,  under  circumstances  not  un- 
like those  which  appear  in  this  case.  One  of  the  mortgages 
was  held  by  Van  Rensselaer,  the  original  owner  of  the  land,  for 
the  purchase  money.  The  other  was  assigned  by  Van  Dusen, 
who  had  purchased  of  Yan  Rensselaer  and  sold  to  Wright  the 
mortgagor,  to  Stafford.  It  was  held  that  Yan  Rensselaer's 
mortgage  was  entitled  to  a  preference ;  but  it  was  on  the  ground 
that  the  statute  of  registry  had  no  application  to  the  case. 
Both  mortgages  t^rere  executed  and  registered  at  the  same  time. 
Neither  party  could  therefore  claim  priority  under  the  act. 
<'  Their  being  registered  at  the  same  time,"  says  Sutherland,  J. 
in  delivering  the  opinion  of  the  court  for  the  correction  of  errors, 
<<  does  not  exclude  the  operation  of  any  facts  or  circumstances 
which  go  to  show  that  the  one  ought  equitably  to  be  preferred 
to  the  other."  Bat  in  the  case  before  me  the  recording  act 
does  apply.  One  of  the  mortgages  was  recorded  before  the 
other.  It  thereby  acquired  a  legal  preference  over  the  other. 
It  was  assigned  to  the  Danas  without  notice  of  the  circum- 
stances which  would  have  defeated  that  preference  had  it  re- 
mained in  the  hands  of  the  mortgagee.  Being  the  assignees  for 
a  valuable  consideration  and  without  notice^  they  are  entitled 
to  protection  as  bona  fide  purchasers. 

There  must  be  a  decree,  therefore,  declaring  the  preference 
of  the  mortgage  assigned  to  the  Danas  over  the  other  mortgage, 
and  directing  the  amount  of  that  mortgage,  together  with  the 
costs  of  the  defendants  Dana,  to  be  first  paid  out  of  the  proceeds 
of  the  mortgaged  premises.  In  other  respects  the  decree  is  to 
"contain  the  usual  provisions. 
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ACCOUNT. 

1.  Where  a  penon  having  an  account 
against  the  poet  office  department,  for 
caripngthe  mail,  presented  the  same, 
receipfcra  by  him,  to  a  postmaster,  who 
gave  him  a  receipt  theiefor,  agreeing 
to  forward  the  same  to  the  depart- 
ment, and  to  pay  the  amount  to  aim, 
if  paid  by  the  department ;  Held  that 
an  action  would  lie  against  the  post- 
master upon  his  receipt  and  under- 
taking, on  its  being  shown  that  he 

'  had  received  the  money  from  the  de- 
partment ;  or  that  that  item  in  his 
aixounts  had  been  audited  and  placed 
to  hb  credit ;  without  regard  to  the 
general  state  of  the  accounts  between 
nim  and  the  department.  Haddock 
V.  Kdsey,  100 

2.  An  account  current  between  a  post- 
master and  the  post  office  deoartment, 
as  stated  and  filed  in  the  office  of  the 
auditor  of  the  treasury  for  the  post 
office  department,  is  evidence  against, 
and  binding  upon,  the  United  States, 
as  to  all  the  credits  in  favor  oi  the 
postmaster;  unless  an  appeiCl  is  made 
fiom  the  decision  of  the  auditor,  to 
the  first  comptroller  of  the  treasury, 
within  one  year.  ih 

3.  And  in  the  absence  oi  any  proof  on 
the  subject,  a  court  will  not  presume 
an  appeal  to  have  been  made  from  a 
decision  of  the  auditor  of  the  treasu- 
ry, relative  to  the  accounts  of  a  post- 
master, ib 

4.  A  copy  of  such  an  account  current 
certined  by  the  auditor  and  the  post- 
master general  as  having  been  duly 
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compared  with  the  original  as  stated 
and  on  file  in  the  auditor's  office,  and 
as  being  a  correct  transcript  of  the 
whole  of  the  original  account,  may 
be  given  in  evidence  in  the  courts  of 
this  state,  with  the  like  efiect  as  the 
original ;  for  the  purpose  of  showing 
a  credit  given  therein  to  the  po^^mas- 
ter.  ib 

See  Action  op  Account. 
Set-Opp,  1. 


ACTION. 

1.  Where  stones,  dirt,  &c.  are  thrown 
upon  the  land  of  another,  by  persons 
engaged  in  doing  an  unlawful^  act — 
as  erecting  or  continuing  a  nuisance 
— such  persons  are  liable  for  all  the 
damage  sustained  thereby.  Hay  v. 
T/ie  Cohoes  Company^  4Si 

2.  So  if  one,  in  blasting  rocks  on  his 
own  land,  throw  them  upon  his 
neighbor's  land,  an  action  will  lie; 
except  in  extreme  cases,  attributable 
to  inevitable  accident.  ib 

3.  Although  a  person  has  a  right  to 
make  a  propter  use  of  his  own  prop- 
erty, yet  he  is  not  justified  in  disturb- 
ing the  soil  of  the  adjacent  owner,  in 
its  natural  state,  or  in  casting  sub- 
stances upon  it.  ib 

See  Agreement,  5,  7. 


ACTION  OP  ACCOUNT. 

1.  A  person   who   is  in  copartnership 
with  another  in  any  kind  of  business 
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may  mamtain  an  action  of  account 
agunat  hu  coj^artner.  The  remedy 
by  that  action  is  not  limited  to  part- 
nen  in  meicantile  copartnennipe. 
Kelly  V.  KeUy,  419 

2.  After  judgment  of  quod  computet^  in 
an  action  of  account,  and  the  ap- 
pointment of  referees,  no  plea  can  be 
put  in  by  the  defendant,  before  the 
referees.  tb 

3.  In  order  to  charge  a  person  in  an 
action  of  account  as  receiver,  it  is 
not  necessary  that  he  should  have 
any  specific  appointment  as  such,  ib 


ADMISSIONS. 

Ste  Husband  and  Wife,  8, 

ADULTERY. 

See  DiTORCB. 


AGREEl^ENT. 

1.  A  receipt  in  these  words :  "  Rec^d  of 
J.yf.  i  barrels  of  white  fish,  to  be 
paid  for  when  sold,  at  six  dollars  per 
oarrel,"  is  evidence  of  a  sale  of  the 
fish,  at  the  price  specified,  and  not  of 
a  IktUmerU.  And  after  a  great  lapse 
of  time,  the  vendor  may  recover  there^ 
on,  without  proving  an  actual  sale 
of  the  fish,  by  the  vendee.  McArtkur 
V.  Wilder,  66 

58.  After  a  lapse  of  three  and  a  half 
years,  a  sale  of  the  fish  by  the  pur- 
chaser will  be  presumed ;  especially 
where  it  appears  that  they  were 
bought  by  him  for  the  purpose  of  be- 
ing sold  again.  ib 

3.  Whether  a  demand  of  the  money, 
ftom  the  purchaser,  in  such  a  case,  is 
necessary  before  suit  brought  1  And 
if  BO,  whether  it  may  not  be  presumed  1 
Quire.  ib 

4.  After  one  of  the  parties  to  an  agree- 
ment has  refused  to  execute  the  same, 
on  his  part,  and  has  declared  his  in- 
ability to  do  so,  he  cannot  insist  up- 
on a  performance  thereof  by  the  other 
party.    De  Peyster  v.  Pulver,       364 

5.  Where  a  contract  has  been  abandon- 
ed, by  mutual  agreement  of  the  par- 


ties thereto,  one  pait^  cannot  sue  Aa 
other,  upon  a  note  given  as  a  paitof 
the  consideration  for  the  perfofmance 
of  the  contract  by  the  paity  suing,  ib 

6.  An  a£[reement  was  made  between  the 
plaintifis  and  the  water  commission- 
ers of  the  city  of  New- York,  whereby 
the  plaintifis  agreed  to  construct,  ac- 
conung  to  the  specifications  annexed 
to  the  agreement,  a  certain  section  of 
the  Croton  Aqueduct;  and  it  was 
provided  that  the  plaintiflb  dionld 
make  ai\y  alterations  in  the  form,  di- 
mensions, or  materials  of  the  woik 
which  might  be  directed  in  writing  bf 
the  water  commissionerB,  or  by  toeir 
chief  engiiieer ;  Held  that  the  water 
commissioners  were  not  authorized, 
by  the  terms  of  the  agreement,  to  ar- 
rest the  plaintifis  in  the  perfomianoe 
of  their  contract,  and  to  order  the 
work  to  be  stopped,  under  color  of 
changing  the  form  and  dimenaions 
of  the  work,  vHthout  any  directions 
in  vmting,  for  such  change,  having 
been  given  to  the  plaintifis,  either  by 
the  water  commissioners,  or  by  the 
chief  engineer.  CUtrky.  'neMaifur. 
<f^.  of  New-York,  988 

7.  Held  also^  that  the  st<^pin^  of  the 
work  commenced  by  the  plaintifit  in 
pursuance  of  the  contract,  by  the  en- 
gineer, under  the  direction  of  the  wa- 
ter commissioners,  was  to  be  deemed 
a  rescission  of  the  contract  on  the 
part  of  the  water  commissionen, 
which  would  justify  the  plaintiA  ia 
bringing  their  action  to  recover  upon 
a  quaTUum  ineruU,  for  the  work  acta- 
ally  done  by  theuL  Barculo,  J.  dis^ 
serUing.  ib 


8.  Where  a  contract  has  been 
by  one  of  the  parties  thereto,  after 
the  same  has  been  in  part  performed 
by  the  other  party,  the  former  is  not 
entitled  to  the  benefit  of  any  stipula- 
tion contained  in  such  contract,  as  to 
the  method  in  which  the  amount  of 
o<Hnpensation  to  be  paid  to  the  latter 
is  to  be  determined ;  so  as  to  prevent 
the  latter  from  recovering  upon  a 
qiuifUum  meruit  for  the  won  done  hj 
him  previous  to  the  rescisfeion  of  the 
contract    Barculo,  J.  dissenting,  ib 


9.  In  such  a  case,  the  amount  of  com- 
pensation for  the  work  actnaHy  done, 
is  to  be  ascertained  by  a  refereoee  to 
the  prices  which  the  parties  thaa> 
selves  have  fixed,  in  their  contra^ 
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10.  MneiplM  vpoii  wliich  the  Talne  of 
woik  dime  bjr  a  paitf ,  in  pnnaanee 
of  A  written  contract  which  has  been 
nednded  by  the  other  paitf ,  ie  to  be 

ib 


DAMAGES. 

See  Frauds,  Statute  op,  1. 
Mistake. 
Usury. 


ALLOWANCE. 
See  Husband  and  Wife,  6. 

Alteration  of  instruments* 

1.  The  fact  that  ink  of  different  colon 
has  been  used  in  a  deed  doee  not 
alone  afford  evidence  of  a  firaudalent 
alteration  of  the  deed.  There  is  noth- 
ing in  that  ciicumstance,  considered 
in  Itself,  which  will  require  the  court, 
as  matter  of  law,  to  exclude  the  in- 
strument as  evidence.  SmUhr.  Mc- 
Cknoan^  404 

5.  Neither  is  the  fhct  tliat  the  name  of 
the  grantee,  in  an  assignment  of  a 
lease,  was  written  on  an  erasure  of 
another  name,  prima  facie  evidence 
against  the  validity  of  the  assign- 
ment ;  nor  does  it  render  the  assign- 
ment, per  scy  a  nullity.  Hand,  J. 
dissenUng.  ib 

3^.  The  existence  of  an  erasure  in  a  ma- 
terial part  of  a  deed,  is  a  suspicious 
circumstance,  requiring  explanation 
on  the  part  of  the  party  producing  it ; 
and  it  is  the  province  of  the  jury  to 
determine  whether  or  not  the  expla- 
nation given  is  satisfactory.  ib 

4.  But  the  order  in  which  proof  is  to  be 
received,  on  the  trial,  is  within  the 
discretion  of  the  judge.  It  is  for  him 
to  determine  whether  the  explana- 
tion, or  the  deed,  shall  first  be  given 
in  evidence.    Hand,  J.  dissenUng.  ib 

6.  The  defendant  cannot  object  to  the 
admissibility  of  a  deed,  for  anj  pur- 
pose ;  on  the  ground  that  writing  the 
name  of  the  grantee  in  an  assignment, 
upon  an  erasure,  made  the  instru- 
ment per  se  ei  nullity.  ib 

6.  The  title  of  the  grantors  in  a  lease 
passes  by  the  execution  of  the  lease, 


and  will  not  be  revetted  in  them  by 
any  fraudulent  alteration  of  an  as- 
signment of  such  lease ;  nor  even  bj 
a  ibrgeiy  of  the  lease  itself.  v 


T  The  ancient  strictness  with  regard  to 
alterations  in  a  deed,  in  points  mate- 
rial, which  rendered  the  deed  void, 
whether  made  by  the  party  benefited 
or  by  a  stranger,  has  oeen  qualified 
by  the  modem  decisions.  ib 

See  Bills  of  Exchange,  dtc.  10, 11, 13. 


APPEAL. 


See  Courts  op  Common  Pleas,  3. 


ARBITRATION  AND  AWARD. 


I.  Submission. 

1.  Where  parties  agree  to  submit  to  the 
award  of  arbitrators,  among  other 
things,  the  question  how  much  had 
been  paid  on  a  certain  contract,  at 
the  date  of  the  submission,  which  in 
justice  should  be  applied  thereon,  so 
as  the  award  be  maae  in  vrriting,  sub- 
scribed, &c.  and  ready  to  be  defivered 
on  or  before,  dec.  the  submission  of 
the  other  matters  is  upon  the  condi- 
tion that  the  arbitrators  shall  settle 
how  much  has  been  paid  upon  the 
contract,  up  to  the  time  of  tne  sub- 
mission ;  and  if  they,  in  making  their 
award,  omit  to  determine  that  ques- 
tion, the  condition  on  which  the  party 
agreed  to  be  bound  by  the  award  has 
not  been  fulfilled,  and  the  award  is 
void.     OU  V.  Sckroeppel,  56 

2w  Where  a  submission  to  arbitrators 
confers  an  authority  upon  them,  on 
condition  that  they  shall  settle  the 
whole  dispute ;  or  where  it  contains 
an  ita  quod  clause,  the  case  is  an  ex- 
ception to  the  general  rule  that 
awards  are  entitl^  to  a  very  liberal 
construction ;  and  the  arbitrators  are 
held  to  more  than  ordinary  strictness, 
in  pursuing  the  terms  of  the  submis- 
sion, ib 

3.  A  submission  to  arbitrators  of  the 
subject  matter  of  a  suit  fi>r  a  parti- 
tion, coDunenced  by  one  of  the  par- 
ties, is  a  discontinuance  of  such  sast. 
Jordtm  V.  HffoU^  975 
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II.  TdE  Award. 


4.  An  award,  made  without  any  ap- 
pointment of  a  time  or  ^ace  far  a 
nearing  having  been  made,  or  any 
notice  siven  to  the  parties,  and  with- 
out their  being  present,  or  having  an 
opportunity  to  be  heard  before  the  ar- 
bitrators, is  void.  Jordan  v.  HyaUf  275 

5.  An  award  made  under  such  circum- 
stances LB  in  the  nature  of  a  judg- 
ment of  an  inferior  court  which  has 
not  obtained  inrisdiction  of  the  par- 
ties. The  arbitrators  are  bound  to 
give  the  parties  an  opportunity  of  be- 
ing beam,  in  relation  to  the  matters 
submitted;  and  without  this,  they 
have  no  authority  to  decide  the  ques- 
tion in  controversy.  i^ 

6.  In  such  a  case,  it  is  not  necessary  to 
show  fraud,  or  corruption,  in  order  to 
set  aside  the  award.  ib 

7.  Arbitrators  are  not  bound  to  dehver 
their  award,  until  their  fees  have 
been  paid.  t6 

8.  But  when  an  award  is  ready  to  be  de- 
livered, on  payment  of  the  fbes  of  the 
arbitrators,  it  is  ready  to  be  delivered 
to  the  parties,  within  the  legal  mean- 
ing of  a  provision  in  the  honds  of 
suomission  requiring  the  award  to  be 
made  and  ready  to  be  dehvered, 
within  a  certain  time.  ib 

See  Pleading,  6, 7, 9, 10. 


ASSESSMENTS. 

An  assessment  by  a  municipal  corpora- 
tion, upon  the  lands  of  private  per- 
sons, to  raise  money  for  a  public  pur- 
pose, without  any  notice  being  given 
to  the  owners  of  the  property  ass^sed, 
is  illegal,  and  is  not  binding  upoii  the 
owners.    Jordtm  v.  HyaU^  275 

See  CJoNSTiTUTiONAL  Law,  4,5,6,7,8,9. 


ASSIGNMENT. 

See  Dbbtor  and  Creditor,  1,3. 
EciuiTABLE  Assignments. 


ATTACHMENT. 

Under  the  act  of  1842,  relative  to  pro- 
ceedings by  attachment  against  for- 


eign corporations,  by  which  pivfisioo 
is  made  for  seizing  the  trast  property 
of  such  corporations  in  this  state,  the 
attachment  must  be  executed  by  leav- 
ing a  copy  thereof  with  the  trustee. 
WrigU  V.  Douglass,  554 

See  Debtor  and  Creditor,  7, 8, 9, 10. 


ATTORNEY. 

1.  An  attomef  cannot  recover  of  his 
client,  for  professional  services,  with- 
out proving  a  retainer.  Burgkari  v. 
Gardner,  64 

2.  Proof  of  the  actual  performance  of 
the  services  is  not  sufficient.  ib 


3.  A  promise  to  pay  for  such  services 
will  not  be  implied,  where  there  is  no 
proof  either  of^a  knowledge,  or  a  re- 
cognition, of  the  services  by  the  par^ 
sought  to  be  charged.  w 

4.  A  retainer  of  attorneys,  for  the  pur- 
pose of  prosecuting  a  writ  of  certiorari 
upon  a  justice's  judgment,  will  not  be 
presumed  from  the  fact  that  a  bond 
upon  the  certiorari,  purporting  to  be 
signed  by  the  alleged  clients,  has  been 
duly  approved  by  the  proper  officer, 
and  filed,  and  that  the  justice  has 
made  a  return  to  the  writ,  upon  which 
the  cause  has  been  disposed  of  by  the 
common  pleas.  ib 

5.  Such  a  bond  will  fVimish  no  evidence 
of  a  retainer,  nor  of  a  recognition  of 
the  suit  by  the  parties  sought  to  be 
chaiged,  unless  the  execution  thereof, 
by  them,  be  duly  proved.  ib 

6.  The  46th  section  of  the  act  of  Decem- 
ber 14,  1847,  which  authorizes  anv 
person  of  good  moral  character,  al- 
though not  admitted  as  an  attorney, 
to  manage,  prosecute  or  defend  suits 
for  others,  provided  he  has  a  special 
authority  for  that  purpose,  is  void, 
and  of  no  binding  effect,  as  being 
contrary  to  the  provisions  of  the  con- 
stitution respecting  the  adnussion  af 
attorneys  to  practice.  McKoan  t. 
DevTteSy  196 

7.  In  an  action  to  recover  the  amount 
of  an  attorney's  bill  which  has  been 
taxed  ex  parte,  and  without  any  copy 
thereof  or  notice  of  taxation,  having 
been  served  upon  the  defbndant,  soum 
bill  is  not  conclusive  evidence  of  the 
services  or  disboisenients  chaiged,  or 
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of  the  amoiint  as  taxed,  as  against 
the  defendant.     Cook  ▼.  StUson,  337 

8.  Money  collected  by  an  attorney,  ibr 
his  client,  must  be  demanded,  or  a  di- 
rection to  remit  given  and  nefflected, 
before  a  suit  can  be  brought  therefor. 
Walradt  v.  MaofTuird,  564 

9.  But  where  the  attorney  denies  his  lia- 
bility to  pay,  and  sets  up  a  claim 
against    his    client,    exceeding    Uie 

.  amount  collected,  this  amounts  to  a 
waiver  of  a  legal  demand.  ib 

10.  An  attorney  employed  to  defend  a 
suit  removed  from  a  justice's  court  to 
the  common  pleas  by  certiorari,  has 
no  authority  by  virtue  of  his  retainer 
fer  that  purpose,  to  brin^  a  suit  in  the 
name  of  his  client,  against  the  obli- 
^rs  in  the  bond  given  upon  obtain- 
ing the  certiorari.  ib 


ATTORNMENT. 
Sk  Landlobd  and  Tenant,  3,  4. 


B 


BAILMENT. 

1.  Where  a  horse,  hired  to  perform  a 
certain  journey,  and  back,  becomes 
disabled  by  lameness,  while  on  his  re- 
turn, without  any  fault  on  the  part 
of  the  hirer,  so  that  he  is  unable  to 
travel,  and  the  hirer  is  thereby  com- 
pelled to  procure  other  means  of  re- 
turning home,  and  to  incur  expenses 
in  consequence  thereof,  those  expenses 
may  be  recouped  against  the  demand 
of  the  bailor,  tor  the  hire  of  the  horse  *, 
and  if  they  exceed  the  value  of  the 
horse's  services,  the  bailor  cannot  re- 
cover in  an  action  brought  for  such 
services.    HarriyigUm  v.  Snyder,  380 

9.  A  person  hiring  a  horse  of  another  is 
oniy  responsible  for  that  degree  of  dil- 
igence which  all  prudent  men  use  in 
ueir  own  affairs.  He  is  bound  to  ride 
the  horse  moderately,  and  to  treat  it 
as  carefully  as  any  man  of  common 
discretion  would  treat  his  own,  and  to 
supply  it  with  suitable  food.  If  he 
does  so,  and  the  horse  is  lamed  or  in- 
jured, the  hirer  is  not  renponsible  for 
any  damages.  He  u  liable  only  for 
negligence,  unskiHalness,  or  wilftal 
misieondmct  ib 
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3.  In  an  action  on  the  case  against  the 
hirer  of  a  horse,  fbr  so  neghgently  ta- 
king care  of  the  horse  that  he  became 
of  no  value,  the  burthen  of  proof  lies 
on  the  bailor.  It  is  not  enough  for 
him  to  show  that  the  horse  became 
disabled ;  but  it  must  be  shown  that 
he  became  so  by  the  fault  of  the  de- 
fendant, ib 

4.  On  a  contract  for  the  hire  of  a  vehicle 
usually  employed  to  carry  two  persons, 
an  h^ement,  on  the  part  of  the  hirer, 
that  it  shall  be  used  only  to  carry  onet. 
will  not  be  implied.  ib 

5.  Where  both  parties  are  silent  as  to 
the  number  of  persons  who  are  to  be 
permitted  to  riae  in  a  hired  carriage, 
the  hirer  is  authorized  to  carry  such 
number  as  the  vehicle  was  made  fer, 
not  exceeding  the  ordinary  load  adapt- 
ed to  the  toam  drawing  the  same,    ib 

See  Agreement,  1, 3, 3. 


BANKRUPT  AND  BANKRUPT 
LAW. 

1.  The  voluntary  provisions  of  the  bank- 
rupt act  of  the  United  States,  passed 
in  1841,  are  not  unconstutionaL 
Dresser  v.  Brooks,  499 

2.  In  an  action  of  debt  upon  judgment, 
the  defendant,  in  his  plea,  set  out  his 
certificate  and  discharge  as  a  bank- 
rupt, in  hoc  verba,  and  then  averred 
that  the  plaintiff's  judgment  was  re- 
covered TCfore  the  uischaige,  upon  a 
debt  owing  before  and  at  the  time  of 
the  presentation  of  the  petiton  of  the 
defendant,  and  which  was  provable 
under  the  bankrupt  act,  and  was  not 
created  in  a  fiduciary  capacity,  and 
that  by  virtue  of  such  diicharge  the 
defendant  was  discharged  fhmi  said 
judgment  and  the  debt  upon  which  it 
was  recovered,  &c.  To  this  plea  the 
plaintiff  replied  that  the  defendant  was 
not  by  the  decree  discharged  fiom 
the  plaintiff's  judgment,  and  the  debt 
upon  which  it  was  recovered,  &c.  «» 
manner  and  form  as  the  defendofiU 
had  alleged,  in  his  plea ;  and  conclu- 
ded to  pie  country;  Held,  that  the 
replication  denied  the  granting  of  the 
dischaige  in  manner  and  fonn  as 
pleaded^  and  that  the  only  issue  joined 
upon  the  plea  was  as  to  the  granting 
of  the  discharge;  and  that  the  deibn* 
dant,  upon  proof  of  the  dischaigeaad 
certificate,  was  entitled  to  a  veidiot 
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iipon  that  issue ;  and  thai  neither  the 
(^rcuit  Judge  nor  the  jury  could  pass 
upon,  or  decide,  aa  to  the  effect  to  be 
|;iTen  to  the  discharge.  ib 

9.  BeJd  alio  J  that  whether  the  plaintiff's 
debt  was  provable  under  the  act,  was 
a  mixed  question  of  law  and  fact ; 
and  that  whether  it  was  discharged 
by  the  defendant's  certificate  as  a 
bankrupt,  was  a  mere  question  of  law, 
after  the  facts  were  ascertained,  and 
was  not  traversable.  iJb 

4.  A  replication  to  a  plea  of  the  defen- 
dant s  discharge  under  the  bankrupt 
act,  averring  fraud  in  obtaining  the 
discharge,  must  specify  the  particular 
acts  of  we  defendant  which  the  plain- 
tiff will  give  in  evidence,  and  claim  to 
be  fraudulent.  ib 

5.  The  fact  that  a  person  applying  to  be 
discharged  as  a  bankrupt  concealed 
his  relation  as  a  copartner  with  an- 
other, and  did  not  inventory  nor  give 
up  to  his  creditors  the  interest,  balance 
due.  or  assets  belonging  to  him,  or  his 
exeditors,  on  a  settlement  with  his 
partner,  without  any  proof  that  the 
Dankrupt  had  any  interest  in  any 
partnerahip  assets,  or  that  there  was 
any  thing  due  him,  or  that  the  con- 
cealment was  wilful  or  fraudulent, 
does  not  amount  to  a  fraud  which 
will  vitiate  the  discharge.  ib 

6^  A  discharge  under  the  bankrupt  act 
of  1841,  may  be  pleaded  in  bar  to  an 
action  upon  a  judgment  founded  on  a 
debt  existing  when  the  bankrupt  filed 
his  petition,  but  which  judgment  was 
recovered  before  the  discharge  was 
granted,  so  that  the  defendant  liad  no 
opportunity  of  pleading  such  discharge 
in  the  suit.  ib 

7.  In  such  a  case,  where  the  judgment 
is  founded  on  a  note,  bond,  or  other 
demand  which  was  itself  a  ddt  when 
the  defendant's  petition  in  bankruptcy 
was  filed,  the  ori^al  debt  is  not 
merged  in,  nor  extinguished  by,  the 
Jud^nent,  so  aa  to  be  exempt  from  the 
operation  of  a  discharge  afterwaids 
granted.  And  the  <5osts  which  are 
included  In  the  judgment  are  accesso- 
rial to  the  debt,  and  are  discharged 
with  it  ib 

8,  The  bankrupt  act  was  remediai,  and 
«ba«ld  reeeiv«  a  liberal  interpretation 
-""-WQ  that  will  advance  and  carry 
«9(i  infftMd  «f  d«ftatiQg,  the  pbject 
9i  its  framers.  ib 


6AXiKS  AND  BANUNd. 


Post-notes  issued  by  banking  a 
tions,  haviiy  beendeddeatobeab4 
solutely  void;  Hdd,  that  an  asap- 
ment  of  securities,  made  by  a  bankioff 
association,  to  trustees,  as  a  coUateru 
security  for  the  payment  of  potrnotet 
issued  by  it,  was  also  void,  and  trans* 
ferred  no  title  to  the  assignees.  Tyte 
v.  YaUs^ 

See  Etidencb,  3. 


BILL  OP  EXCEPTIONS. 
Ste  Practice,  9; 


BILLS  OF  EXCHANGE  AND 
PROMISSORY  NOTES. 

1.  Where  a  judgment  is  obtained  onder 
the  statute  of  April  35, 1832,  regula- 
ting suits  on  bills  of  exchange  and 
promissory  notes,  by  the  ho]der,aguost 
the  maker  and  first  and  second  en- 
dorsers, and  the  first  endorser  plI^ 
chases  and  takes  an  assignment  of 
the  judgment,  from  the  holder,  such 

.purchase  and  assignment  does  not 
operate  as  an  extinguishment  of  the 
judgment,  as  against  the  maker  of  the 
note.  And  the  endorser,  so  purchat- 
ing  the  judgment,  can  wield  it  against 
the  property  of  the  maker.  Cawf  ▼• 
Whke,  13 

2.  The  7th  section  of  that  act  preKTva 
the  rights  and  responsibilities  of  the 
severiQ  parties  to  negotiable  paper,  as 
between  each  other,  to  the  same  ex- 
tent as  though  the  act  had  not  bseo 
passed ;  saving  only  tiie  rights  of  the 

Slaintiff,  so  fiir  as  they  mayhavelNeB 
etermin^d  by  the  judgment.         ^ 

3.  Prior  to  the  act  of  April  18, 1832,  the 
holder  of  negotiable  paper  might  ol>- 
tain  judments  in  separate  acdonsi 
against  Sil  the  prior  piuties,  bat  could 
have  but  one  satufaction,  and  theooite 
in  all  the  suits.  ^ 

4.  Any  of  the  prior  endorsers  might  pay 
the  holder,  and  take  an  assignment  (u 
the  judgments  against  the  parties  to 
the  note  or  bill,  anteeedent  to  himself 
and  thus  TCimbaxse  himself.  ^ 

5.  The  diatijaetiofc  between  tiie  eoatnet 
by  law  between  (he  principal 
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and  mxidtj,  alid  that  bdweenthesao 
am&n  parties  to  negotiable  paper 
pointed  out  ib 

6.  A  party  who  sees  his  obligations 
transferrBd  by  the  holder  to  a  bona 
^de  purchaser,  for  a  valuable  consid- 
eration, without  giving  notice  of  any 
defence  or  set-off  which  he  may  claim, 
against  it,  is  estopped  from  setting  up 
such  defence  or  set-off,  against  the 
purchaser.     Tyte  ▼.  YaUs^  ^SSi 

7.  Where  a  debt  is  secured  by  an  in-t 
strument  of  a  higher  nature,  as  by  a 
bond  and  mortgage,  a  promissory  note 
given  for  the  same  debt  is  void.  In 
such  a  case  the.  remedy  is  upon  the 
higher  security.  ib 

8.  Where  the  holders  of  a  mortgage  re- 
ceived firom  the  mortgagor  his  prom- 
issory note  for  the  interest  due  on  the 
mortgage,  and  afterwards  assigned 
the  note,  to  a  third  party,  who  brouffht 
an  action  on  the  note,  and  the  hold- 
ere  also  transferred  the  bond  and  mort- 
gage, to  other  persons ;  JSeld^  that  the 
plaintiff  was  bound  to  prove  that  the 
sum  for  which  the*  note  was  given 
was  endorsed  as  paid,  upon  the  bond, 
or  reserved  to  the  assignors,  when  the 
bond  and  mortgage  were  assigned,  ib 

9.  An  instrument  in  these  words :  "  Six 
months  firom  date  I  guaranty  to  pay 
J.  K.  A.  or  his  order,  $180  without 
interest,"  is  a  promissory  note.  Bruce 
V.  West4:oU,  374 

10.  The  insertion  of  the  words  "  or  his 
Older,"  in  a  note,  after  the  execution 
and  deUvery  thereof  to  the  nayee, 
without  the  maker's  knowleoge  or 
eonsent,  is  a  material  alteration,  and 
renders  such  note  invalid  in  the  hands 
of  an  innocent  holder.  ib 

11.  The  fact  that  a  blank  space  has 
been  left  in  a  note,  sufficient  for  the 
insertion  of  additional  words  therein 
without  creating  suspicion,  will  not 
alone,  and  as  matter  of  law,  author- 
ise the  holder  to  insert  additional 
words,  after  the  execution  and  deliv- 
ery of  the  note,  without  the  consent 
of  the  maker.  ib 

» 
13.  YlHiere  a  blank  space  has  been  left 
in  a  note,  which  renders  the  note  im- 
perfect, the  holder  may,  U  seems^  in 
some  special  cases,  fill  the  blank.  But 
if  a  note  is  perfect  vriien  delivered,  no 
alteration  can  be  made  therein  but  by 
consent  of  the  parties ;  nor  will  the 


law  imply  an  atrthMf^  to  liM  holder 
to  malM  an  addition  thereto  whkJi 
will  render  it  negotiable.  ib 

13.  In  an  action  upon  a  bill  of  exchange, 
against  the  acceptor,  a  special  en- 
dorsement thereon  directing  payment 
to  be  made  to  a  person  other  ^an 
the  plaintiff,  if  shovm  to  have  been 
made  merely  fi>r  the  purpose  of  collec- 
tion, may  be  stricken  out  upon  the 
trial.     Wright  v.  Bayd,  523 

14.  In  a  suit  of  that  nature,  a  copy  of 
the  bill,  annexed  to  the  declaration, 
is  to  be  regarded  as  a  bill  of  particu- 
lars, and  nothing  more.  And  the 
omission  of  an  enoorsement  upon  the 
bill,  in  such  copy,  will  not  preclude 
the  plaintiff  f^m  giving  evidence 
thereof  ib 

15.  Where  bills  of  exchange  are  drawn 
in  fkvor  of  the  cashier  of  a  bank,  and 
are  discounted  by  the  bank,  they  are 
in  law  drawn  in  favor  of* the  bank; 
and  it  may  sue  thereon,  in  its  own 
name.  ib 

16.  Where  bills  oi  exchange  are  trans* 
ferred  by  one  bank  to  another,  upon 
an  understanding  that,  if  collected, 
the  proceeds  shaS  be  credited  to  the 
assignor,  but  not  otherwise,  this 
amounts  to  an  assignment  of  the 
bills,  with  a  guaranty  of  collection ; 
and  the  assignee  has  such  an  inter- 
est in  the  bills  that  it  may  maintain 
an  action  thereon,  in  its  own  name, 

ib 

17.  Where  the  plaintiff  put  his  naipe 
upon  a  note  as  a  second  endorser,  at 
the  request  of  the  payee  who  had 
previously  endorsed  the  same,  to  en- 
able the  latter  to  get  the  note  dis- 
counted at  some  bank,  for  his  own 
benefit,  and  upon  his  promise  to  take 
care  of  it  if  tne  maker  should  not ; 
Held  that  the  plaintiff  was  to  be  con- 
sidered as  having  endorsed  the  note, 
not  as  surety  for  the  maker,  but  for 
the  accommodation  of  the  payee,  of 
at  least  merely  as  second  endorser; 
and  that  he  was  entitled  to  all  the 
rights  and  privileges  of  that  charac* 
ter.    Baker  v.  Aforftit,  634 

18.  Wliere  an  endorsee  of  a  note  has 
paid  up  the  whole  note,  and  become 
the  legal  owner  of  it,  he  can  either 
sue  the  endorser  on  the  note,  or  for 
money  had  and  received,  or  paid,  laid 
out  and  expended.  But  where  he 
has  only  paid  the  note  in  part,  not 
being  tiie  legal  owner  of  the  note,  he 
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cannot  sue  tfaenon;  Irat  he  can  re- 
cover againat  the  endorser  for  the 
money  actaally  paid,  on  the  money 
count,  aa  for  moner  j^aid,  laid  out  and 
expended  for  the  aetendant,  at  hia  n- 
quest.  ib 

19.  A  person  who  makes  or  endorses  an 
accommodation  note,  for  the  accom- 
modation of  a  party  thereto,  is  re- 
garded as  a  surety,  and  can  charae 
such  party  with  the  costs  of  a  suit  Sa 
the  collection  of  the  note,  which  he 
has  been  compelled  to  pay.  ib 

See  Fraud. 


BONA  FIDE  PURCHASER. 

8k  Mortgaoe,  7. 

Vendor  and  Purchaser,  1,  3,  3. 


BOND. 

1.  P.  and  R.  beins  sued  in  a  justice's 
court,  interposed  a  plea  of  title,  and 
thereupon  gave  a  bond  with  F.  P.  as 
their  surety,  conditioned  that  P.  and 
R.  should  appear  in  the  court  of  com- 
mon pleas,  and  put  in  special  bail  in 
twenty  days  after  the  return  of  pro- 
cess, in  case  the  plaintiff  in  that  suit 
should  commence  a  suit  against  them 
within  thirty  days.  A  suit  was  com- 
menced in  the  common  pleas  against 
P.  and  R.,  but  the  sheriff  neglected  to 
serve  the  capias  on  them,  and  they 
did  not  appear  and  put  in  bail.  An 
action  was  then  brought  upon  the 
bond,  asainst  the  obligors  therein,  in 
whicli  we  breach  assigned  was  the 
neglect  of  P.  and  R.  to  appear  and 
put  in  special  bail ;  and  a  judgment 

.  being  recovered  against  the  defen- 
dants, the  same  was  collected  of  F. 
P.  the  surety :  Held  that  the  delivery 
of  the  capias  to  the  sheriff,  within  the 
thirty  days,  with  the  bona  fide  inten- 
tion of  having  it  served,  was  a  com- 
mencement of  the  suit ;  and  that  P. 
and  R.  were  bound  to  appear,  whether 
the  process  was  served  or  not.  Per- 
son$  V.  Parker ^  249 

2.  Held  alsoj  that  F.  P.  could  not  main- 
tain an  action  against  the  sheriff  to 
recover  the  amount  collected'  of  him 
in  the  suit  upon  the  bond,  as  damages 
for  the  .neglect  of  the  sheriff  to  serve 
the  capias  upon  P.  and  R.  ib 

See  Injunction. 
Pleading,  1, 2. 


See  Plbadino,  1,  %. 


0 


CASE. 

1.  Where  a  person  sostains  damage  in 
consequence  of  the  act  of  another  in 
wrongfhlly  obstructinff  a  street  bjf 
diming  and  blasting  therein,  and  bs 
bmidings  are  injureid  by  the  throwini 
of  stones,  &c.  asainst  them— botE 
species  of  injurv  oeinff  the  result  of 
the  same  acts — ^the  wh<He  transactioD, 
with  its  con^quences,  may  be  set 
forth  in  one  count  of  the  declsnlioo, 
in  an  action  on  the  case.  Hein  r. 
The  Cohoes  Companyy  42 

3.  The  injury,  in  such  a  case,  b  be& 
direct  or  immediate,  and  coDseooeD- 
tial.  a 

3.  And  even  if  the  stones,  &c.  are  al- 
leged to  have  been  thrown  fhm  the 
defendant's  own  land,  it  senns  the 
plaintiff  will  not  be  obliged  to  fafing 
two  a\:tions  to  recover  all  me  dams^ 
sustained  by  him;  but  may  recova 
for  both  injuries,  in  an  action  on  the 
case.  a 

See  Mortgaoe,  8. 


CASES   OVERRULED,  EXPLAIN- 
ED, OR  aUESTIONED. 

1.  T%e  Ontario  Dank  ^.  W<Uker,{lBM, 
652,)  explained  and  questionei  TU 
Bank  of  Salina  v.  AbboU  and  eAen^ 
(3  DeniOj  181,)  overruled.  Corei/J. 
mite,  « 

2.  Certain  dida  of  Bronson  J.  in  Cmd 
V.  Gridley,  (6  HOI, 250,)  Tlimpimy. 
HewiU,  (Id.  2540  and  KeOogg  v.  5sf 
der,  (3  DeniCj  Ta,)  questions.  Drti- 
ser  V.  BrookSj  429 

3.  The  People  v.  Phelps,  (5  Wend.  10,) 
and  The  People  v.  Wofier,  (Id.  271,) 
questioned,  but  followed  on  the  prin- 
ciple of  stare  decisis.  The  Peejk  v. 
Tredioay  47D 

4.  StUwea  V.  Hasbrouek,  (1  J^  56U 
overruled.     Tracy  v.  RaHibwn^    5» 


INDBX. 


CERTIORARI. 


Upon  a  certiorari  sued  out  under  the 
■tatute  authorizing  summaiy  proceed- 
ings to  recover  the  possession  of  land, 
the  supreme  court  has  a  right  to  look 
into  the  return,  for  the  purpose  of  ex- 
amining any  adjudication  made  bv 
the  officer  before  whom  the  proceed- 
ings were  had,  and  to  decide  the  case 
upon  its  merits.  The  authority  of  the 
court  is  not  limited  to  questions  of 
jurisdiction,  and  regularity.  Buck  v. 
Biwniiigery  391 

CHARGE  OF  JUDGE. 
See  Practice,  10  to  13. 


CODE  OF  PROCEDURE. 

See  Practice,  27,  28,  29. 


COMMON  CARRIERS. 

1 .  In  order  to  charge  a  common  carrier, 
as  such,  there  must  be  a  delivery  o{ 
the  articles  for  transportation,  to  the 
carrier,  or  his  servants  or  agents.  His 
responsibility  does  not  conm^nce  un- 
til there  has  been  a  complete  delivery. 
BlaTtcKard  v.  Isaacs,  iSs 

9.  If  the  delivery  is  made  to  a  servant 
of  the  carrier,  it  must  be  to  one  who 
is  intrusted  to  receive  the  goods,  and 
not  to  a  person  engaged  in  other  du- 
ties, ib 

3.  Where  a  coat  was  delivered  to  the 
driver  of  a  stage  coach,  by  a  person 
not  a  passenger,  to  be  delivered  to  an- 
other, in  a  different  place,  but  nothing 
was  paid  fbr  the  transportation  of  die 
coat,  and  the  driver  refhsed  to  put  it 
upon  the  way-bill — saying  he  had  no 
right  to  do  so;  and  there  was  no 
proof  that  the  coat  ever  came  to  the 
possession  of  the  proprietor  of  the 
stage,  or  any  of  his  agents;  Hdd, 
that  there  was  no  delivery  of  the  coat 
to  such  proprietor,  and  that  he  was 
not  responsible  as  a  common  carrier, 
for  the  loss  thereof.  ii 


COMPTROLLER'S  DEED. 

1.  No  title  passes  to  the  purchaser  of 
land  sold  for  taxes  under  the  comp- 
troller's deed,  if  anv  part  of  the  land 
is  actually  occupied  by  another  at  the 
time  of  tne  sale,  until  notice  of  the 

Vol.  III.  84 


666 

sale  has  been  served  upon  the  occo- 
pant,  and  an  affidavit  of  such  service 
filed,  and  the  certificate  of  the  comp- 
troller obtained,  as  required  by  the 
statute.    Smith  v.  Sant^cr,  360 

The  performance  of  these  acts  is  a 
condition  precedent  to  the  vesting  of 
the  title,  and  if  such  acts  are  not  done 
by  the  purchaser,  the  comptroller's 
deed  is  not  only  inoperative  as  to  the 
part  of  the  land  actually  occupied, 
out  it  is  also  inoperative  as  to  the 
part  unoccupied.  The  condition  pre- 
cedent cannot  be  apportioned  or  di- 
vided, to  the  end  that  the  deed  may 
avail  as  to  the  unoccupied  land.      u> 

3.  The  giving  of  the  notice,  and  the  per- 
formance  of  the  other  acts  constituting 
the  condition  precedent,  cannot  be 
waived  by  an  occupant  who  has  no 
interest  in  the  land,  to  the  prejudice 
of  the  owner.  ib 

4.  It  is  not  necessary  that  the  occupa- 
tion should  be  by  the  owner,  or  by  a 
person  having  an  interest  in  the  land, 
to  create  the  necessity  of  a  service  of 
the  notice  required  by  the  statute, 
upon  the  occupant.  tb 

5.  The  statute  calls  for  the  service  of 
the  notice  wherever  there  is  an  actual 
occupancy;  an  occupancy  by  any 
person,  whether  he  has  an  interest  in 
the  land  or  not.  ib 

6.  What  amounts  to  an  actual  occu- 
pancy of  land  sold  by  the  comptroller 
for  taxes,  within  the  meaning  of  the 
section  of  the  statute  requiring  notice 
of  the  sale  to  be  given  to  the  occu- 
pant, ib 

7.  To  create  an  actual  occupancy  within 
the  meaning  of  the  statute  respecting 
the  sale  of  lands  for  taxes,  it  is  not 
necessary  that  the  part  actually  oc- 
cupied, of  a  lot  of  land  sold  for  tax- 
es, should  be  occupied  professedly  as 
a  part  of  such  lot.  If  such  part  is 
occupied  as  a  part  of  another  lot,  it 
is  equally  an  occupancy,  and  is  as  ef^ 
fectual  as  if  it  were  occupied  as  a 
part  of  the  lot  sold.  ^ 

8.  It  is  not  neceswary  that  there  should 
be  a  constructive  occupancy  of  the 
whole  of  the  lot  sold,  in  order  to  bring 
an  occupancy  of  a  part  within  the 
statute.  ib 


CONDITION. 
See  Comptroller's  DssD^d,  3. 


lN0BJt. 


OONSTABLS. 
Ses  EzECunoM. 


CONSTITUTIONAL  LAW. 

1.  The  act  of  March  30, 1848,  relative  to 
juBticefl'  and  police  courts  in  the  city 
of  New- York,  is  not  unconstitution- 
al.   MaUerofWakker,  162 

9.  The  object  of  a  state  constitution  is  to 
establish  the  fundamental,  permanent 
law  of  the  state ;  that  law  which  is 
not  to  be  left  to  ordinary  legislation. 
Per  Edwards,  J.  McKoan  v.  Dev- 
fiest  196 

< 

3.  And  if  a  constitutional  provision  is 
made  upon  any  given  subject,  the 

S resumed  object  and  intention,  and 
ke  legal  effect,  of  such  a  provision, 
is  that  the  rule  thus  establisned  shall 
be  permanent,  and  not  be  left  to  be 
repealed  or  modified  by  the  legisla- 
ture. Hence,  any  law  which  coniSicts 
with  such  constitutional  provision  is 
Bot  within  the  province  of  ordinary 
legislation.    Per  Edwards,  J.        tb 

4.  U  seems  that  the  clause  of  the  con- 
stitution which  prohibits  the  taking 
of  private  property  without  due  pro- 
cess of  law,  refers  to  a  transfer  of 
property  ftom  one  person  to  another ; 
and  not  to  the  taking  of  private  prop* 
eit^  fyt  public  use.  ft  means  that  the 
legislature  shall  not  have  the  power 
to  take  the  property  of  one  person 
and  give  it  to  another,  by  mere  en- 
actment; but  that,  to  effect  such  a 
change,  there  must  be  a  suit  or  pro- 
ceeding in  some  court,  or  before  some 
magistrate^  and  a  judgment  thereon 
according  to  due  course  of  law.  Jor- 
ia/a  V.  MyaU,  275 

6.  Whether  there  is  any  distinction  be- 
tween taking  the  hmd  of  a  private 
person  for  public  use,  and  taking  iium- 
«jr,  by  means  of  an  assessment,  topay 
for  land  taken  1  Qiuerff.  Per  Bar- 
CULO,  J.  ib 

^  The  7th  section  of  the  1st  article  of 
the  constitution  of  1847,  prescribing 
the  itoode  in  which  the  compensation 
for  private  property  taken  for  any 
piuMfc  tise  shall  be  ascertained,  is  not 
repugnant  to  the  act  of  May  10^ 
1845,  "  to  reduce  the  number  of  town 
officers^"  Nor  is  that  act  abrogated 
by  the  17th  hediim  of  the  Ist  article 
of  thg  constitution.  TV  People  ▼. 
TlkWpirdiursofVUskr  Of.       332 


7.  The  langoaae  of  the  TIfa  seetidB  of 

the  1st  articM  of  the  constitolion  10 
not  applieable  to  cases  in  wlndi  w- 
seasments  have  been  made,  and  from 
which  assessments  appeals  were  pen- 
ding when  the  constitution  took  ef- 
fect The  words  used  are  prospective, 
and  are  applicable  only  to  new  and 
original  cases  of  aswuniients  occur- 
ring after  the  Ist  of  January,  1847,  ii 


seem: 


ib 


8.  The  section  of  the  constitution  which 
provides  that  assessments  shall  be 
made  by  a  jury,  or  by  commianonen, 
05  shall  be  frescribed  by  law,  contem- 
plates some  act  of  legislatioQ  on  tho 
subject ;  and  until  that  has  taken  place 
no  damages  can  be  aaseraed  in  pursu- 
ance of  the  constitutional  i»ovi8U>n.  t( 

9.  Accordingly  Bkld  that  county  judges, 
appointed  in  November,  1846,  by  the 
board  of  supervisors,  to  assess  the 
damages  sustained  by  the  owner  of 
land  taken  for  a  hignway,  had  pow- 
er, in  March,  1847,  to  act  under  that 
appointment ;  and  that  an  assessment 
made  by  them  was  legal  and  Un^Bng 
upon  the  parties.  And  that  for  the 
refusal  of  the  board  of  supervisors  to 
cause  the  damages  thus  assessed,  to 
be  llevied  and  coliected,  a  mandamus 
would  lie,  on  the  relation  of  the  own- 
er of  the  land.  ib 

10.  The  voluntary  nrovisions  of  tho 
bankru]^  act  of  the  United  States, 
]>a8sed  in  1841,  are  not  uneonotita- 
tional.    Dresser  r.  Brooks^  429 

11.  The  29th  section  of  the  general 
statute  concerning  tummke  coipora- 
tions,  (1  R.  S.  581,)  and  the  2Gth  sec- 
tion of  the  act  concerning  plank  and 
turnpike  roads,  passed  in  1847,  which 
confer  upon  turnpike  and  plank  road 
corporations  the  power  of  taking  any 
public  highway,  by  appraising  the 
value  of  ue  public  interest  in.  the 
road,  or  agreeing  upon  the  amount 
with  the  supervisor  and  commission- 
ers of  highways,  and  paying  the  same 
to  the  commissioneBB  of  highways  to 
be  by  them  appfied  to  the  imptovo* 
ment  of  the  roads  in  their  reneeliTe 
towns,  are  not  unconstitotiolial.  Mn^ 
edict  V.  ChU,  459 

iSbe  Attornbt,  6. 

OORPORATION. 

1.  A  eok^ratioft  hiHaMe  for  atoitMA- 
dutted  i^  its  autfkorised  ageMs.  iSifay 
V.  7^  CohoA  OMnjMmy,  tf 


9L  UlkB  WMfflil  set  WM  doM  by  the 
dinclMii  of  the  corporatioii,  tttiptm 
wOllie.  ti 


COSTS. 

Aw  ArroKNSY,  1, 9, 3,  7. 
JuRMOicnoM,  6. 

PkACTICB,  31. 


8.  The  eovMuuit  Ibr  «it#  ^mm^ 
contained  in  a  le«fe  of  Una  6f  iUb, 
is  a  eovenani  nuining  with  the  laftd; 
and  a  subiequent  ffrantee  of  the  prem- 
ieee  in  fte,  nom  the  leasor,  mioceedp 
to  the  rights  and  liabilities  of  the  lessor, 
and  is  bound  to  gnarantj  to  the  ten- 
ant ibr  lilb  the  quiet  enjoyment  of  the 
premises.  i6 


COUNTY  JUDOB. 
8k  CoNmruTioNAL'  Law,  8.  9. 


COURT  OF  COMMON  PLEAa 

1.  Where,  upon  the  trial  of  a  cause  be- 
fore a  justice,  the  plaintiiT  omits  to 
reply  to  the  defendant's  plea,  or  to 
demur  to  it,  he  will  not  be  permitted, 
on  appeal  to  the  common  pleas,  to  ob- 
ject to  the  form  of  the  plea.  Ross  ▼. 
HamiUont  609 

2.  Where  a  defendant  in  a  snit  before 
a  justice  pleads  his  discharge  under 
the  bankrupt  act,  in  bar,  and  the 
plaintiff  goes  to  trial  without  reply- 
ing to  the  plea,  he  cannot,  on  appeal 
to  the  common  pleas,  be  permitted  to 

Siove  a  new  promise,  suosequent  to 
le  discharge.  ib 

3.  The  office  of  an  appeal  to  the  com- 
mon pleas,  firom  a  judgment  rendered 
by  a  justice,  is  to  try  the  cause  upon 
the  merits ;  and  the  common  pleas  is 
restricted  to  the  iasue  or  issues  of  law 
framed  in  the  court  below,  and  ap- 
pearing upon  the  record.  ib 


COVENANT. 

.  A  subsequent  grantee  in  fee  of  prem- 
ises previously  leased  to  another  per. 
son  ior  life,  is  bound  by  the  covenant 
for  quiet  enjoyment  contained  in  the 
lease  to  the  tenant  for  life ;  and  can- 
not institute  any  proceedings  incom- 
Sitible  with  the  quiet  enjoyment  of 
e  premises  by  the  tenant  for  life. 
He  therefore  cannot  maintain  against 
A  third  person  proceedings  to  recover 
possession  of  tne  land,  the  effect  of 
which  would  be  to  remove  the  tenant 
for  life  from  the  premises.  Buck  v. 
BwiUMger,  391 


CROSS-BILL. 

1.  The  proper  ^e  for  filin|^  a 
bill  is  De&re  a  replication  is  filed  tp 
the  answer  of  the  defendant  to  the 
original  bill.    Braman  v.  Wilkinson^ 

151 

3.  If  a  cross-bill  is  filed  after  issue  is 
joined  in  the  original  cause,  proceed- 
ings will  only  be  stayed  upon  show- 
ing a  satisfactory  excuse  for  the  delav 
in  filing  the  cross-bill.  w 

3.  As  a  general  rule,  a  cross-bill  is  only 
necessary  when  the  defendant  is  en- 
titled to  some  affirmative  relief       ib 

4.  It  is  not  proper  to  file  a  cross-bill 
where  the  party  can  obtain,  in  the 
original  suit,  the  same  relief  asked  for 
by  the  cioss:bill.  ifr 


D 


DAMAGES. 

1.  It  is  a  ^neral  rule  that  the  party 
complaimng  of  a  breach  of  an  ei:ec* 
utoiy  contract  is  entitled  to  indemni- 
ty  for  the  loss  which  the  non-perform- 
ance of  the  obligation  by  the  other 
party  has  occasioned  him,  and  for  the 
gain  of  which  it  has  deprived  him. 
fVeeman  v.  CSv^,  434 

3.  But  the  gain  contemplated  by  this 
rule  is  onhr  that  which  is  the  direct 
and  immeoiate  fruit  of  the  contract. 
The  estimated  profits  upon  the  man- 
ufacture of  a  speci4ea  quantity  of 
flax  seed  into  linseed  oil  do  not 
constitute  a  legitimate  item  of  dam- 
ages in  an  action  for  the  breach  of  a 
contract  to  make  and  defiver  to  the 
plaintiff  certain  machinery  within  a 
spedfied  time.  i» 

3.  In  an  action  for  the  breach  of  an  ex- 
ecutory contract  the  plaintiiris  enti!> 
tied  to  recover  any  eTpcnieB  ' 
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niDBX. 


aetaaUy  inciimd  in  lam  bmiBew  as  a 
consequence  of  the  fkilure  of  the  de- 
fendant to  perfbnn  his  contract,      ib 

See  Agreement,  8,  9,  10. 
Lunatics,  I,  2. 
Practice,  23. 
Vendor  and  Purchaser,  10, 11. 


DEBTOR  AND  CREDITOR. 

1.  Assignments  for  the  benefit  of 
credaJtcTS. 

1.  Where  an  assignment,  made  by  in- 
solvent debtors,  of  their  property,  for 
the  benefit  of  their  creditors,  contain- 
ed a  clause  directing  the  assignee 
to  pay,  in  the  first  class  of  debts,  ev- 
ery sum  of  money  owing  by  the  assign-' 
orSf  whether  then  due  or  to  become 
due  and  payable  thereafter,  for  which 
D.  &  F.  were  endorsers  or  sureties, 
dec. ;  Heldy  that  under  this  provision 
of  the  assignment,  persons  who  had 
accepted  and  paid  drafts  drawn  upon 
them  by  the  assignors,  on  the  credit 
of  proper^  consi^tned  to  the  drawees 
to  DC  sold  on  commission,  and  which 
drafts  had  been  endorsed  by  D.  &  F., 
were  not  entitled  to  be  paid  the 
amount  of  such  drafts,  out  of  the  as- 
sifned  ftmds,  as  preferred  creditors 
of  the  assignors.  DooliUle  v.  Soutk- 
worth,  79 

5.  Held  aJsOj  that  the  acceptors  of  the 
drafts  were  to  be  considered  the  prin- 
cipal debtors,  and  the  drawers  only 
the  sureties;  and  that  consequently 
the  assignors  were  not  debtors  and 
did  not  owe  the  sum  of  money  secured 
Inr  the  drafts,  within  the  meaning  of 
the  provision  in  the  assignment,      ib 

2.  Proceedings  under  non-imprisonr- 
merU  act. 

3.  A  judge,  or  other  ofticer,  has  no  au- 
thority to  issue  his  warrant,  under  the 
4th  section  of  the  act  to  abolish  im- 
prisonment for  debt  and  to  punish 
ftradulent  debtors,  without  evidejux, 
by  affidavit  goin^  to  establish  one  or 
more  of  the  particulars  mentioned  in 
that  section.  Broadhead  v.  McConr 
neU,  175 

4.  An  affidavit  stating  those  particulars, 
on  information  and  belief  merely,  is 
not  evidence  or  proof  and  does  not 
authorize  the  issuing  of  a  warrant,  ib 

6.  When  a  jud^,  or  other  officer,  issues 
hii  waxrant,  in  cases  provided  for  by 


that  sCatate,  witfaout  any  of  liiB  jpio- 
liminajj  pioof  required  by  such  gtat- 
ute,  his  warrant  is  vmd,  and  he 
acquires  no  jurisdiction  over  the  mat- 
ter, or  the  party.  lb 

6.  When  a  defendant  is  brought  before 
the  officer,  on  such  a  warrant,  and 
objects  to  the  officer's  jurisdictioii, 
and  after  a  dednon  aeainst  him,  con- 
troverts the  pretendea  facts  and  cir- 
cumstances on  which  the  warrant 
was  issued,  and  afterwards,  to  pre- 
vent being  imprisoned,  gives  his  bond, 
with  sureties,  as  provi<tod  in  the  10th 
section  of  the  said  act,  he  is  not  es- 
topped firom  denying  the  officer's  juris- 
diction, nor  from  setting  up  his  want 
of  jurisdiction,  as  a  defence  to  an 
action  on  the  bond.  ib 

3.  AUackments  against  wm-resident 
debtors. 

7.  After  an  attachment  has  been  regu- 
larly issued  against  a  non-resident 
debtor,  it  cannot  be  discharged  by  the 
officer  who  granted  the  same,  except 
in  one  of  the  cases  prescribed  by  the 
statute.  He  has  no  power  to  make 
an  order  superseding  the  attachment, 
upon  affidavits  contradicting  the  foct 
of  the  creditor's  residence.  Matter 
of  Marty,  239 

8.  Neither  has  the  supreme  court  power 
to  supersede  an  attachment,  except 
upon  the  return  of  the  officer  who 
granted  the  same,  to  a  certiorari  <fi- 
rected  to  liim.  ib 

9.  An  application  to  the  officer  tM«wg 
an  attachment,  for  a  supersedeas 
thereof,  being  unauthorized^  i^  seems 
affidavits  read  upon  that  application 
are  not  a  part  of  the  proceedings  be- 
fore him,  and  therefore  do  not  consti- 
tute a  part  of  the  return  made  by  him 
to  a  certiorari,  and  cannot  be  regard- 
ed as  before  the  court  issuing  the  cer- 
tiorari, ib 

10.  An  attachment  may  be  issued  ngainst 
a  non-resident  debtor,  upon  an  unli- 
quidated debt.  tb 

See  EduiTABLE  Assignments. 


DEED. 

1.  Where  a  deed  conveyed  lands  to  the 

ntee,  in  ftse,  in  trust  for  the  bene- 
*  others,  and  conferred  upon  the 
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grax^  power  to  grant,  bargain,  sell, 
and  conrej  the  same,  ana  to  make 
and  execute  the  n€ceaMij  conveyan- 
ces fbr  the  benefit  of  the  cestuis  que 
trust ;  Held  that  these  terms  did  not, 
of  themselves,  confer  a  power  to  exe- 
cute a  mortgage.     CoiUant  v.  Servoss, 

128 

9.  Where,  upon  the  sale  and  purchase 
of  land,  a  deed  is  executed  therefor, 
and  the  purchaser  gives  back  a  mort- 
gage fbr  the  purchase  money,  or  for  a 
8 art  thereof,  the  presumption  is  that 
le  deed  and  mortgage  were  executed 
at  the  same  time,  and  the  whole  is 
considered  one  transaction.  And  tak- 
ing the  whole  together,  the  vendee 
acquires  only  the  equity  of  redemp- 
tion, ib 

3.  In  such  a  case  the  purchaser  cannot 
avoid  one  part  of  the  transaction  and 
affirm  the  other.  He  cannot,  nor  can 
any  one  for  him,  take  the  land  and  re- 
pudiate the  mortgage.  He  either  holds 
the  land  subject  to  the  mortgage,  or 
he  does  not  hold  it  at  all.  f  ^ 

4.  Where  land  is  described  as  bounded 
by  monuments,  they  control  courses 
and  distances.     Seaman  v.  Hogeboom, 

215 

5.  But  where  a  deed  described  the  land 
conveyed  as  commencing  at  a  known 
monument  and  running  east  157  feet 
to  a  stake  and  sfanes,  but  at  the  time 
the  deed  was  executed  there  were  no 
stake  and  stones  there,  the  same  hav- 
ing been  entirely  removed  some  years 
before ;  Held  that  the  line  could  not 
be  run  to  where  the  stake  and  stones 
fbrmerly  stood,  but  that  the  next  calls 
in  the  aeed — viz.  the  course  and  dis- 
tance— must  govern.  ib 

6.  Held  aisfl,  that  it  was  not  a  case  of 
latent  ambiguity  in  the  deed,  suscept- 
ible of  parol  explanation.  And  that 
if  it  was  the  intention  of  the  parties 
to  run  the  line  to  where  a  stake  and 
stones  formerly  stood,  and  the  lan- 
guage used  was  the  result  of  mistake, 
toe  only  relief  of  the  party  was  in 
equity.  ib 

7.  Where  a  deed,  after  describing  the 
premises  intended  to  be  conveyed,  by 
metes  and  bounds,  containea  these 
words : "  containing  195  acres  of  land," 
and  after  excepting  two  pieces,  one  of 
50  acres,  and  anotner  of  IG  acres,  ad- 
ded, "  There  being  in  the  lot  hereby 
conveyed  135  acres,  strict  measure, 
the  surplus,  if  any,  not  being  hereby 
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conveyed ;"  Hetd^  that  this  was  not  a 
covenant  that  there  were  135  acres  of 
the  land  described ;  and  that  the  gran- 
tor was  not  liable  in  an  action  ot  cov- 
enant, upon  its  turning  out  that  the 
quantity  of  land  embraced  within  the 
boundaries  was  less  than  135  acres. 
Root  V.  PuJD\  353 

8.  Where  land  Ls  conveyed  by  metes 
and  bounds,  and  at  the  close  oi  the 
description  the  number  of  acres  is  sta- 
ted, even  if  the  description  contains 
positive  language  as  to  ouantitjr,  it  is 
to  be  regarcfed  only  as  aescriptive  of 
the  lot,  and  not  as  a  covenant  of 
quantity.  ib 

9.  Though  a  deed  of  premises  held  ad- 
versely to  the  grantor  is  void  as  to  the 
person  in  possession,  it  is  operative, 
and  passes  the  title,  as  between  the 
grantor  and  grantee,  and  persons 
standing  in  legal  privity  with  them. 
Kenada  v.  Gardner^  589 

10.  In  an  action  of  ejectment  the  plain- 
tilT  claimed  title  un^er  a  sheriff  s  sale 
upon  a  judgment  in  his  favor  against 
the  Towanda  Bank,  recovered  upon 
an  attachment  issued  against  the  bank 
as  a  fbreign  corporation.  To  show 
the  title  to  the  premises  in  the  bank  at 
the  time  they  were  seized  by  \-irtueof 
his  attachment,  the  plaiatifT  proved 
the  recovery  oi  a  judgment  by  the 
bank  against  Dennis,  the  ibrmer  own- 
er, the  sale  of  such  premises  upon  an 
execution  issued  thereon,  and  the  pur- 
chase thereof  by  the  bank,  at  the  sner- 
iff 's  sale,  and  the  execution  of  a  cer- 
tificate by  the  sheriff  to  the  bank,  as 
such  purchaser,  dated  June  0,  1838. 
The  plaintifT  then  gave  in  evidence  a 
deed  of  the  premises  from  the  sheriff 
to  the  bank,  dated  December  16, 1845, 
after  the  commencement  of  the  suit ; 
but  there  was  no  proof  of  the  delivery 
of  this  deed  to  the  bank,  or  to  any 
person  having  authority  to  accept  it 
on  behalf  of  the  bank.  In  addition 
to  this,  it  appeared  the  bank  itself 
had  elected  to  abandon  the  inchoate 
title  it  had  acquired  by  the  sheriff's 
certificate,  and  had  sought,  by  a  dif- 
ferent method,  to  obtain  a  beneficial 
interest  in  the  premises,  and  to  con- 
vey that  interest,  together  with  an 
outstanding  trust  estate,  to  another 
creditor,  the  defendant,  in  satisfaction 
of  a  iust  debt.  The  bank  had  more- 
over become  insolvent,  and  had  ceased 
firom  all  business  operations  some 
years  before  the  date  of^he  instrument ; 
Held  that  the  deed  could  not  be  up- 
held as  having  been  delivered  either 
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to  the  mntee,  or  to  any  aoent  aii- 
thoxised  to  accept  it  on  belialf  of  the 
bank,  bo  as  to  vest  the  title  in  the 
bank,  by  relation,  at  the  time  when 
the  attachment  was  served ;  but  that 
it  must  be  regarded  as  having  been 
procured  by,  and  delivered  to,  the 
plaintiff,  without  the  knowledge  or 
consent  of  the  bank,  or  of  the  defend- 
ant, to  whom  the  rights  and  interests 
of  the  bank  in  the  premises  had  been 
transferred.    Wrignt  v.  Douglass^  554 

11.  Hdd  also^  that  it  was  competent 
for  the  Bank  of  Towanda  and  Den- 
nis to  agree  to  abandon  the  sheriff's 
certificate  and  to  adopt  a  direct  mode 
of  acquiring  a  title  to  the  premises 
by  a  conveyance,  and  for  the  bank  to 
transmit  that  title  to  any  creditor,  in 
payment  of  a  just  debt.  And  that  no 
one  could  question  the  legality  of 
such  a  proceeding  except  a  creditor 
who  stood  in  a  situation  to  challenge 
the  transaction  as  a  fraud  unon  his 
rights.  ib 


13.  And  Dennis  having  executed  a  deed 
of  the  premises  to  Dana,  the  attorney 
and  trustee  of  the  Bank  of  Towanda, 
on  the  4th  of  December,  1839,  which 
it  appeared  from  the  evidence  was  ex- 
ecuted by  the  consent  and  procure- 
ment of  the  bank,  and  that  the  bank 
fiimished  the  consideration,  viz.  the 
debt  due  f^om  Dennis  to  the  bank ; 
Hdd  furlker^  that  this  was  a  new  ar- 
rangement which,  as  between  Dennis 
and  the  bank,  subverted  the  title  de- 
rived under  the  sheriff's  certificate. 
That  such  deed  was  inconsistent  with 
the  tide  derived  under  the  sheriff's 
sale,  and  must  be  held  to  be  evidence 
that  such  titie  was  abandoned,  by  a 
mutual  agreement  of  the  parties; 
that  thenceforth  the  bank  possessed 
no  right  or  interest  in  the  premises 
by  virtue  of  the  sheriff's  certificate ; 
and  that  consequenUy  the  plaintiff 
could  not  acquire  any  titie  based  on 
such  certificate.  ib 

13.  Held  aJsOj  that  the  bank  having  fur- 
nished the  funds  which  constituted 
the  consideration  of  the  conveyance, 
the  deed  from  Dennis  to  Dana  created 
a  resulting  trust  in  favor  of  the  bank — 
it  not  appearing  that  any  trust  was 
expressed  on  its  face — ana  that  it  con- 
veyed the  entire  estate  in  the  land  to 
Dana,  by  virtue  of  the  51st  section  of 
the  article  of  the  revised  statutes  rela- 
tive to  uses  and  trusts,  subject  only  to 
the  provisions  of  the  52d  section  of 
thtd.  article ;  and  that  to  entitie  him- 


■df  to  recorer,  the  pUdoliff  nut  feflng 
himself  within  the  provinoi/ of  ihe 
53d  section,  by  showing  that  be  was 
a  creditor  of  the  bank,  at  the  date  of 
the  deed.  ^ 

See  Practical  Location. 


DEMAND. 

See  AORBEMBNT,  3. 

Vendor  Ai>n>  Purchaser,  IS. 


DIVORCE. 

1.  In  suits  for  divorce  on  the  groood  of 
adultery,  feigned  issues  are  only  to  be 
made  up  for  the  trial  of  the  facts  con- 
tested by  the  pleadings.  The  allega- 
tions expressly  made  on  one  side,  m 
denied  on  the  other,  and  those  onh, 
are  to  be  tried.    MorrtU  v.  Morm, 

33G 

2.  Accordingly  held  that  where  the  biB 
contains  no  allegation  as  to  a  coado- 
nation  by  the  defendant,  of  adulte- 
ries committed  by  the  plaintiff,  an 
issue  cannot  be  framed  directing  an 
inquiry  whether,  in  case  the  plaintiff 
has  been  guilty  of  adulte^  smce  the 
intermamage  of  the  parties,  it  was 
committed  without  the  procurement 
or  connivance  of  the  defendant,  or 

I      not,  or  had  been  fi>rgiven  by  ber  or 
,      not.  ^ 

\  3.  Where,  in  a  suit  for  a  divorce  on  the 
I     ground  of  adultery,   the  defendant 
makes  a  recriminatory  charge  of  adul- 
tery, in  her  answer,  the  char|e  mut 
I      be  such  that  the  defendant,  if  inno- 
'     cent,  would  be  entitied  to  a  divorce, 
if  the  charge  were  substantiated,  upon 
a  bill  filed  by  her.  rk 

4.  And  in  such  a  case,  the  adnltciy  of 
the  plaintiff  should  be  set  up  in  the 
answer,  in  the  same  manner,  and  to 
be  accompanied  with  the  same  allega- 
tions, aa  are  required  when  charged 
in  a  bill.  The  answer  should  thoe- 
fore  allege  that  the-  adulteries  of  the 
plaintiff  were  conunitted  without  the 
procurement,  connivance,  privitf,  or 
consent  of  the  defbndant.  And  Uiat 
allegation  will  form  the  proper  subject 
of  an  issue.  ^ 


DOWER. 

1.  A  wife's  light  of  dower  attachei  oo 
the  real  estate  of  her  husband  as  soon 
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M  tluM  k  a  coneumnce  of  inaniAffe 
tLoA  Misia.    8afU  ▼.  Btfward,       3l9 

&  Such  right  of  dower  will  not  be  nf" 
fected,  or  prejudiced,  by  any  cust  of 
the  husband  subsequent  to  the  mar- 
riage, or  by  any  jud^ent  afterwards 
recovered  against  hun.  But  it  is  lia- 
ble to  be  defeated  by  every  subsisting 
claim  or  incumbrance,  in  law  or  equi- 
ty, existing  before  the  inception  of  the 
title,  and  which  would  have  defeated 
the  husband's  seisin.  ib 

3w  Previous  to  assignment,  the  right  of 
dower  of  a  married  woman  is  a  right 
resting  in  action  only.  She  can  nei- 
ther convey  nor  assign  it ;  and  has  no 
estate  in  tne  land.  ib 


E 

EJECTMENT. 

1.  Ejectment  cannot  be  maintained  un- 
less the  plaintiff  has  the  legal  estate 
in  the  premises.    Wright  v.  Douglass, 

355 

S.  Where  a  person  enters  into  possession 
of  the  land  of  another,  with  nis  assent, 
under  a  contract  to  purchase  the 
same,  the  vendor  may  maintain  eiect- 
ment  against  him,  after  default  in 
either  of  the  payments  stipulated  in 
the  contract,  without  the  previous  sei^ 
vice  of  a  notice  to  quit.  Powers  v. 
JngraAoMf  576 

3.  JThe  service  of  a  notice  to  quit  is  taot 
in  law  an  admission  of  a  subosling 
tenancy;  especially  where  such  no- 
tice is  served  at  the  same  time  with  a 
declaration  and  notice  in  ejectment,  ib 


EQUITABLE  ASSIGNMENT. 

Ib  order  to  constitute  an  equitable  as- 
siffnment,  by  a  debtor  to  his  creditor, 
of  a  sum  due  to  the  debtor  from  a 
third  person,  there  must  not  only  be 
an  agreement  to  pay  the  creditor  out 
of  the  particular  ftind,  but  an  appro- 
priation of  the  ftind,  either  by  giving 
an  order  upon  it,  or  by  transferring  it 
in  such  a  manner  that  the  holder 
Would  Mt  authorised  to  pay  it  to  the 
creditor  directhr,  tvilhout  tne  flirther 
intervention  of  the  debtor.  Hoyt  v. 
Stonf,  963 


BRAfiUaitf. 


See  Altiration  or  iNmuMKirrs,  %3. 


ESTOPPEL. 

An  estoppel  must  be  reciprocal.  It  must 

bind  both  parties,  or  neither.  Baker 

V.  Martinj  684 


EVIDENCE. 

1.  ExempUficd  copies  of  judgment  re- 
cords and  executions,  properly  authen- 
ticated under  the  seal  of  the  court,  are 
admissible  in  evidence  without  a  cer- 
tificate of  the  clerk  stating  that  the 
exemplification  contains  the  whole  of 
the  record,  &c.    Merritt  v.  Lyon,  110 

2.  The  rules  respecting  the  admission 
of  evidence  are  the  same  in  civil  as 
they  are  in  criminal  cases.  VaUance 
V.  King,  548 

3.  The  mere  possession  of  bank  notes, 
bearing  various  dates,  without  any 
proof  to  show  when  such  notes  were 
issued  by  the  bank,  or  when  the  holder 
received  them,  furnishes  no  evidence 
that  the  holder  was  a  creditor  of  the 
bank  at  any  particular  time  subse- 
quent to  tne  dates  of  the  notes. 
Wright  V.  Douglass^  554 

4.  As  a  general  principle,  in  actions  of 
assumpsit,  any  thing  which  shows 
that  ue  plaintiff  has  no  subsistiztf 
cause  of  action  may  be  given  in  evi- 
dence under  the  plea  of  the  general 
issue.    NUts  v.  Totman,  594 

5.  Minutes  of  testimony,  taken  by  coun- 
sel, or  by  a  judge,  on  a  former  trial, 
can  only  be  resorted  to  as  memoranda 
to  refresh  the  memory  of  a  witness 
testifying  to  what  then  took  place. 
Green  v.  Bfown^  119 

6.  Where  a  person  testifying  to  what 
was  sworn  to  by  a  witness  on  a  former 
opcasion,  states  that  he  took  minutes 
of  the  testimony,  and  intended  to  take 
down  what  the  witness  swore  to,  and 
believes  he  did  so,  but  that  he  has  no 
remembrance  of  uie  witness'  testimo^ 
ny,  independent  of  his  minutes,  he 
cannot  be  allowed  to  state  the  con- 
tents of  his  minutes.  ^ 

*l.  Where,  in  an  action  of  trover,  tti6  de- 
fendant justifies  ^e  taking,  by  the 
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command  of  a  third  penon,  and  under 
the  title  of  the  latter,  he  is  to  be  re- 
garded afi  a  privy  of  such  third  person ; 
and  the  record  of  a  former  recovery 
by  the  plaintiff,  against  such  thira 
person,  for  the  same  taking  of  the 
property,  is  admissible  in  evidence 
against  the  defendant;  and  is  con- 
cuisive  as  to  the  plaintiff's  title  to  the 
property,  and  as  to  his  right  to  the 
possession  thereof.  Calkins  v.  AUer- 
ton,  171 

8.  What  a  party  swore  to  as  a  witness 
on  a  former  occasion  cannot  be  given 
in  evidence  in  his  favor,  though  it 
may  be,  against  him.  Robertwn  ▼ 
Coir,  410 

9.  Parol  evidence  cannot  be  given  of  the 
contents  of  a  judgment  record.  Sntr- 
ton  V.  DiUnye,  529 


10.  The  offence  of  selling  sj^rituous 
liquors,  in  violation  of  the  excise  laws, 
may  be  established  by  circumstantial 
evidence.  And  the  fact  that  the  de- 
fendant kept  liquor  in  his  grocery 
store,  to  sell,  is  competent  evidence 
for  that  purpose  in  an  action  aeainst 
him  to  recover  the  penalty.  Valiance 
V.  EverU,  553 

See  Account,  2. 

FoRKiQN  Laws,  5. 
Justices'  Courts. 
Slander,  1,  2,  4,  5,  6. 


EXCISE  LAW. 

The  provisions  of  the  revised  statutes  re- 
lating to  excise,  and  the  regulation* 
of  taverns  and  groceries,  are  not  re- 
pealed by  the  act  of  May  14,  1845,  in 
cases  where  the  electors  of  a  town 
have  determined  by  vote,  in  pursu- 
ance of  that  act,  that  no  license  shall 
be  granted  for  the  sale  of  liquor. 
Vauance  v.  King,  648 

See  Evidence,  10. 


EXECUTION. 

1.  The  objection  that  the  real  estate  of 
one  of  two  defendants  cannot  be  sold 
upon  an  execution,  to  satisfy  the 
judgment,  while  his  co-defendant  has 
sufficient  personal  property  in  the 
county  for  that  puipose,  can  only  be 
raised  by  the  derendant  whose  land  is 
sold,  if  it  can  be  urged  by  any  one. 
Sm^  V.  McGowan,  404 


2.  Objections  aa  to  the  rqgoiuity  of  a 
sale  of  ptopaty  upon  an  ezecation 
cannot  oe  raised  by  strangers  to  the 
execution.  d 

3.  The  absolute  owner  of  property,  or 
an  officer  who  has  levied  on  it  and  is 
therefore  a  special  owner,  may  main- 
tain an  action  of  trespass  or  trover, 
for  an  unlawfVd  intermeddling  with 
such  property  by  a  stranger.  And  it 
is  no  defence,  in  the  latter  case,  that 
there  may  be  property  enough  re- 
maining to  satisfy  ttie  execution.  Ptr 
Gridley,  J.    Marsh  v.  White       518 

4.  Otherwise,  however,  when  the  rait  is 
brought,  not  for  a  direct  injury  to  the 
property  itself,  but  to  recover  the  con- 
seouential  damages  sustained  by  a 
judgment  and  execution  creditor  oe- 
casioned  by  the  removal  of  property 
upon  which  he  had  acquired  a  lien 
by  the  levy  of  his  execution.  ik 


5.  Thus,  where  a  judgment  creditor  i 

an  individual  to  wnom  the  judgmeat 
debtor  has  transferred  a  part  of  the 
property  levied  upon  by  virtue  of  an 
execution,  subsequent  to  the  levy,  ibr 
removing  it,  he  must  prove  that  he 
necessanhr  suffered  damage  by  the 
act  complained  of:  in  other  worda, 
that  there  was  not  property  enough 
lefi  to  satisfy  his  execution.  ib 

6.  The  plaintiff  in  an  execution  cannot 
sue  a  stranger  for  removing  property 
levied  on,  where  it  appears  that  there 
was  enough  propei^  left  to  'atis^ 
the  execution,  and  that  the  plaintiff' 
has  either  released  such  residue,  or 
lost  his  lien  upon  it  by  his  own  neg- 
ligence. *  it 


7.  Nor  can  a  constable  maintain  an 
tion  against  a  stranger  for  taking 
away  property  levied  on  by  him,  after 
he  has  made  a  return  upon  the  exe- 
cution by  which  he,  by  order  of  the 
plaintiff,  has  formally  released  the 
levy.    Per  Gridlet,  J.  d 

8.  The  beneficial  interest  ofacestei  TUT 
trust  in  lands  cannot  be  sold  on  a 
judgment    and    execution    at    law. 

WHght  v.  Douglass, 


EXECUTORS  AND  ADMINIS- 
TRATORS. 

See  SuRROOATB,  %  5,  7. 
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FEIGNED  ISSUE. 

See  Divorce,  1,2. 

FELONY. 

See  Vendor  and  Purchaser,  1, 8. 

FOREIGN  CORPORATION. 

See  Attachment. 

FOREIGN  LAWS. 

1.  Prima  facUf  the  law  of  a  neighbor- 
ing state  is  like  our  own ;  ana  when 
it  IS  not  proved  to  be  otherwise,  oar 
courts  act  on  their  own  laws.  Robin- 
ion  V.  Dauckj/t  20 

2.  A  statute  of  one  state  cannot  create 
a  lien  on,  or  appropriate,  property  in 
another  state,  nor  provide  any  mode 
of  proceeding,  which  will  give  such 
an  effect  to  an  extra-territonal  trans- 
action.   De  WiU  V.  BumeU,  89 

3.  The  statute  of  Ohio,  proyiding  fbr  the 
collection  of  claims  against  steam- 
boats and  other  water  craft,  and  au- 
thorizing proceedings  against  them  by 
name,  passed  Feb.  96,  1840,  it  seems 
was  intended  to  apply  to  claims  ac- 
cruing within  that  state ;  and  as  well 
by  its  terms,  as  by  the  principles  which 
govern  the  construction  of  all  statutes, 
IS  applicable  only  to  such  claims,    ib 

4.  Where  a  citizen  of  this  state  has  a 
demand  against  the  owners  of  a  ves- 
sel, for  supplies  furnished  here,  but 
which  demand  is  not  a  lien  on  the 
vessel,  by  our  statutes,  he  cannot  fol- 
low the  vessel  to  Ohio,  and  seize  and 
sell  her  for  such  demand  under  the 
statute  of  that  state,  and  thereby  di- 
vest the  owner  who  purchased  after 
the  demand  accrued  but  before  the 
seizure,  of  his  title  to  the  vessel ;  un- 
less he  is  made  a  party  to  the  proceed- 
ing in  Ohio.  tb 

$.  The  judgment  upon  the  proceedings 
against  the  vessel  in  Ohio  in  such  case, 
is  no  evidence  against  the  owner  here, 
in  an  action  brought  by  a  purchaser 
of  the  vessel  before  seizure,  to  recover 

Vol.  III.  86 


damages  fbr  his  eviction  bythetd- 
zure.  ib 


FORMER  RECOVERY. 

A  former  recovery  against  the  defendant 
is  an  absolute  defence  to  a  second  suit 
for  the  same  debt  or  claim,  whether 
pleaded  or  not.  Niles  v.  Totvum^  594 


FRAUD. 

1.  Fraud  in  obtaining  a  promissoiy  note 
is  a  good  defence  to  an  action  brought 
to  collect  such  note.    Barber  v.  £eiT, 

149 

2.  Accordingly,  where  the  book-keeper 
and  cashier  of  a  mercantile  firm,  by 
making  false  additions,  and  omittinff 
to  charge  himself  with  large  sums  of 
money  appropriated  bv  him,  had 
fraudulently  made  a  balance  to  ap- 
pear due  to  him,  upon  the  books  of 
ue  firm,  when  he  was  in  fact  indebt- 
ed to  the  firm ;  and  had  tcJien  a  note 
for  the  balance  thus  appearing ;  Hdd 
that,  in  an  action  brought  oy  him 
upon  the  note,  the  defendants  might 
give  in  evidence  the  f^aud  of  the  plain- 
^ff  in  procuring  the  same  to  be  given. 

ib 

• 

See  Husband  and  Wipe,  7  to  10. 
Judgment,  9. 
Specific  Perporuance,  3. 


FRAUDS,  STATUTE  OP. 

1.  A  promise,  made  by  A.  to  B.,  to  pay 
a  debt  owing  by  the  latter  to  C. — B. 
agredngthat  the  payment  shall  be  so 
made,  in  order  to  discharge  a  debt  due 
firom  him  to  C. — is  not  within  the 
statute  of  frauds;  and  need  not  be  in 
writing,  to  be  valid.    Blunt  v.  Boyd. 

2.  Where  a  promise  is  made  by  one  per- 
son to  another,  for  the  benefit  of  a 
third,  to  enable  the  thirdparty  to  main- 
tain an  action  thereon,  it  is  necessary 
there  should  hi^ve  been  a  new  and  dis< 
tinct  consideration  tcit  the  promise, 
moving  to  the  defendant,  either  ftom 
the  plaintiff  or  the  party  indebted  to 
the  plaintiff.    Harris,  J.  dissenting. 

tb 

3.  In  cases  where  suits  have  been  brought 
by  a  penon  not  a  party  to  the  contraci, 
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but  fbr  whose  benefit  the  contract  was 
made,  the  question  whether  the  de- 
fendant haa  received  money  or  prop- 
erty, as  a  consideration  fbr  the  prom- 
ise, has  in  general  been  regaraed  as 
the  controlSng  circumstance.  Per 
Parker,  J.  ib 


G 


GENERAL  ISSUE. 

Sk  Evidence,  4. 


GENERAL  SESSIONS. 

Ste  Indictment. 


H 


HABEAS  CORPUS. 

I.  Where  the  warrant  on  which  a  pris- 
oner has  been  arrested  was  issued  by 
a  person  who  was  acting  as  a  police 
justice  defaetOy  under  color  of  an  elec- 
tion, in  pursuance  of  an  aot  of  the  le- 
gislature, this  is  sufficient,  on  habeas 
corpus,  to  justify  the  court  in  determ- 
ining whether  the  prisoner 'is  rights 
ftilly  held  in  confinement;  without 
goiof^  into  the  inquiry  whether  the 
magistrate  was  a  police  justice  dejure. 
Per  Edmonds,  J.    Matter  of  Wdicker, 

162 

S.  Although  the  writ  of  habeas  corpus 
may  sometimes,  with  propriety,  be 
used  as  a  writ  of  error,  vet  U  seems 
that  it  cannot  be  converted  into  a  qito 
vwraaUOf  in  order  to  detennine  a 
question  of  usurpation  of  ofilce.  Per 
Edmonds,  J.  ib 

See  Process,  8. 

Supreme  Court  Commissioner. 


HIGHWAYS. 

9se  Plank  Roads. 
Streets. 


HUSBAND  AND  WIFE. 

1.  The  savings  of  the  interest  arising 
ihnn  the  separate  estate  of  a  married 


woman  is  as  much  separate  propeitj 
as  the  principal.  Ana  propexty  pur- 
chased with  it  belongs  to  her,  and  is 
subject  to  the  same  rules  as  the  prin- 
cipal (Und.    MerrUt  v.  Lofon^        110 

3.  Suffering  the  separate  property  of  a 
married  woman  to  remain  in  the  pos- 
session of  the  husband  is  not  neceasa- 
rily  fraudulent,  as  to  creditors,  if  the 
husband's  possession  is  not  inconsist- 
ent with  the  trust.  ib 

3.  Such  possession  of  the  husband  may, 
or  may  not,  be  considered  as  evidence 
of  fraud,  according  to  circumstaztees. 
And  the  question  of  firaud  is  proper 
fbr  the  consideration  of  the  jury,      ib 

4.  The  second  section  of  the  act  of  April 
7,  1848,  "for  the  more  effectual  pro- 
tection of  the  properly  of  married  wo- 
men" was  not  intended  to  have  a 
retrospective  operation,  so  as  to  apply 
to  property  which  fbnales  tiien  mar- 
ried had  at  the  time  of  their  marriai^ 
or  which  they  had  acquired  during 
coverture.    Snyder  v.  Snyder,        &i 

5.  The  true  construction  of  that  section 
is,  that,  so  iiur  as  there  should  be  any 
proper^  upon  which  the  law  conla 
operate,  the  same  provisions  contained 
in  the  first  section  of  the  act,  for  the 
protection  of  the  property  of  femalea 
who  should  marry  after  the  naasage 
of  that  act,  should  be  applicaMe  also 
to  the  property  of  females  married  be- 
fore the  passage  of  the  act.  ib 


6 


An  allowance  to  a  married 
for  temporaiy  support,  as  well  as  fbr 
the  purpose  of  demiying  the  expenses 
of  a  smt  brought  by  her  against  hex- 
husband  for  a  separation,  is  left  to  the 
sound  discretion  of  the  court.  Azkd 
in  the  ezeroise  of  that  discretion  such 
allowance  wiU  be  withheld  when  it  is 
apparent  that  thero  is  no  probabili:^ 
that  the  wife  will  ultimate^  succeed. 
Per  Harris,  J.  ib 


7.  In  an  action  on  the  case  againat  hus- 
band and  wife,  to  recover  damaces 
sustained  by  the  plaintiff  upon  toe 
exchange  of  a  farm  belonging  to  him 
for  one  owned  by  the  wife,  on  account 
of  the  fraudulent  representations  of 
the  defendants,  representations  made 
by  the  wife  several  months  e^ier  the 
exchange  was  completed,  cannot  he 

S'ven  in  evidence  on  the  groond  of 
eir  beinff  similar  to  representatioiM 
made  by  tne  husband  previous  Uj  the 


IN0UL 


eaduuige,  and  iir  tiMMurpoMofsap- 1  i. 
poiting  an  avennent  of  a  joint  fraaa-  i 
ulent  repieientation  by  htuband  and 
wile.    Bvrdseye  ▼.  Fhnt,  500   3. 


8.  Nor  Bfe  rach  representations  le^pti- 
mate  evidence  by  way  of  admission^ 
to  prove  that  the  wife  had  made  sim- 
ilar representations  previous  to  the 
exchange ;  or  that  she  authorized  her 
husband  to  make  any;  or  that  she 
had  any  knowledge  of  his  having 
made  them.  tb 

9.  A  wife  cannot  be  made  liable,  in  an^ 
action  on  the  case,  fer  the  lE^ud  <sf 
her  husband,  committed  u^on-tHe  ex- 
change of  a  fenn  belon|[ing  to  her, 
fi>r  another,  on  the  ground  upon  which 
a  principal  is  made  responsible  fer 
the  fraua  of  his  agent,  or  a  partner- 
ship firm  liable  for  the  fraua  of  one 
of  Its  members.  lb 

10.  Where  the  husband,  while  contract- 
ing to  dispose  of  his  vrife's  land  and 
or  his  own  interest  therein  as  tenant 
by  the  curtesy,  makes  representations 
alleged  to  m  fraudulent,  he  vrill,  in 
the  absence  of  any  evidence  to  the 
contrary,  be  deemed  to  have  made 
such  representations  on  his  own  be- 
half, and  not  as  the  agent  of  his  witd. 

^  ib 


11.  A  married  woman  has  no  power  to 
make  a  contract,  so  as  to  bina  herself, 
at  law ;  nor  to  appoint  an  agent  to 
contract  for  her.  iJb 

Id.  A  married  woman  is  not  liable  jointly 
with  her  husband,  in  an  action  on 
the  case,  fer  a  firaud  committed  by 
him  in  a  contract  fer  the  exchange 
of  her  land,  on  the  ground  of  her  hav- 
ing reaped  the  fruits  of  his  fraud,    ib 

See  DiYORCE. 


INDICTMENT. 

1.  Where  an  indictment  has  been  found 
at  the  ^neral  sessions,  fer  an  offence 
triable  m  that  court,  and  the  cause  is 
subsequently  removed  into  the  oyer 
and  terminer,  by  an  order  of  a  circuit 
judge,  the  oyer  and  terminer  has  pow- 
er to  order  the  indictment  to  be  sent 
back  to  the  general  sessions  for  trial ; 
and  this  without  notice  to  the  accused. 
Tkt  PeepU  v.  T%e  QemertA  Sessiotu 
ifN,  v.,  144 


And  the  general 

power  to  tiy  such  indjctment 


675 


the 
ib 


The  court  of  oyer  and  terminer  has  a 
discretion  to  reftise  to  try  such  in- 
dictments as,  in  the  opinion  of  the 
courtj  may  not  be  proper  to  be  tried 
therein.  ift 

.  In  an  indictment  for  perjury,  commit- 
ted by  the  defendant  upon  an  exam- 
ination under  oath  as  to  hissufficien- 
cy  as  a  surety  for  another  in  a  bond 
execut^under  the  4th  subdivision  of 

.4fa6l6th  section  of  the  "  act  to  abol- 
ish imprisonment  for  debt,"  &c.  after 
a  conviction  of  the  debtor  and  an  or- 
der for  his  commitment  under  that 
act,  it  is  not  necessary  to  set  ferth 
fects  sufficient  to  show  that  the  offi- 
cer who  entertained  the  proceedings 
had  jurisdiction  to  adimnister  the 
oath.     7%€  People  \.  TVedtoay^    470 


INJUNCTION. 


The  rules  of  the  late  court  of  chan- 
cery, and  of  the  supreme  court,  require 
a  clause  to  be  inserted  in  the  condi- 
tion of  an  injunction  bond,  consent- 
ing that  the  defendant's  damages  shall 
be  summarily  ascertained,  upon  a  re- 
ference. And  without  such  a  clause 
in  the  injunction  bond  the  court  has 
no  jurisdictaon  to  direct  a  referanoe 
fer  Uiat  purpose.    €hircU  y.  SktUUm^ 


INSURANCE. 

1.  Where  an  application  made  to  an  in- 
surance company,  fer  insurance,  con- 
tained an  interrogatory  on  the  part  of 
the  company,  to  be  answered  Dy  the 
applicant,  in  relation  to  the  situation 
of  the  property  to  be  insured,  in  these 
words,  "  How  baumded,  and  distance 
from  other  buildings^  if  less  tkan  ten 
TodSt  and  for  wkat  purpose  occupied^ 
and  bjf  whom ;"  Held  that  such  inter- 
rogatory called  fer  all  the  buildings 
within  ten  rods,  and  that  an  answer 
stating  the  nearest  buildings  merely — 
omitting  others  within  that  distance, 
one  or  more  of  which  was  of  the  most 
haiardous  description— amounted  to 
a  vrithholding,  by  the  applicant,  of 
information  callea  for  by  the  inteiirog- 
atoiy,  which  was  material  to  the  risk; 
and  that  the  omission  to  ftumish  that 
information  eonstitoted  a  good  de- 
fence to  an   action  on  the  polii^. 
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OaUtyr,  The Maditon  Coumtif  MOtuU 
Insurance  Ccmpofiif,  73 

2.  Where  an  applicant  Ibr  uuroiance 
upon  his  property  is  inquired  of  bj 
the  aMoien  as  to  the  situation  of  his 
property,  he  is  bound  to  nve  a  fiill 
answer ;  and  if  he  withhofis  any  in- 
fbnnation  fidrly  called  fi>r,  it  is  at  the 
peril  of  forfeiting  all  riffhta  under  the 
pohcy  of  insurance.  And  this,  whether 
the  withholding  of  such  information 
is  fraudulent,  or  not  ib 


INVENTORY. 
See  Legact,  3. 


ISSUES  AT  LAW. 
See  pRAcncs,  96, 27, 38. 


JUDGMENT. 

1.  it  is  a  general  rule  that  a  sale  of 
lands,  under  a  judgment,  destroys  the 
Hen  of  the  judgment,  on  the  lands. 
Tttm  ▼.  Lewis,  70 

3.  But  where,  after  the  sale  of  premises 
upon  an  execution,  for  less  than  the 
sum  due  upon  the  judgment,  the 
same  are  redeemed  by  the  grantee  of 
the  judgment  debtor,  they  may  be  re- 
sold by  the  sheriff,  upon  the  same  ex- 
ecution, fbrthe  balance  remaining  due 
thereon.  ib 

"5/  In  such  t  case,  a  redemption  under 
the  first  sale  renders  that  sale  null 
and  void';  and  by  such  redemption 
the  judgment  is  merely  paid  ana  sat^ 
isfied  pro  tatUo^  but  remains  a  valid 
lien  upon  the  premises,  fbr  the  unpaid 
balance.  ib 

4.  A  copy  of  the  docket  of  a  judgment 
rendered  in  the  supreme  court  and 
docketed  in  a  county  clerk's  office 
pursuant  to  the  statute,  for  the  purpose 
of  redemption,  by  a  judsment  credi- 
tor, of  the  lands  sold  under  the  judg- 
ment, is  properly  certified  by  the  cleriL 
of  the  county  in  which  the  judgment 
Was  docketed.     WooUey  ▼.  Saimders, 

301 

h.  Whether  a  redemption  can  be  made 
without  the  production  of  such  a  copy 


of  the  doeket  as  will  ahow  the  jii4|- 
nient  to  be  a  hen  upon  the  land 
sought  to  be  redeemed  f    Quen,   H 

6.  A  judgment,  after  ten  years  from  the 
time  it  is  docketed,  ceases  to  bind,  or 
be  a  charge  upon,  real  estate,  as 
against  puichasers  in  good  fiudi  j>  and 
as  against  incumbranees  subseoneBt 
to  such  judgment,  by  mortgage^jodg- 
ment,  dacree,  or  othervrise.  Scettr. 
Hawardt  319 

7.  But  such  judgment,  after  the  expin.- 
tion  of  the  ten  years,  continues  alien 
dn  real  estate,  as  against  the  deien- 
dant  in  the  judgment,  and  his  bdn, 
and  as  against  Uie  grantee  of  die  de- 
fendant without  valuable  coDsiden* 
tion.  Where  there  are  later  ju^lgmenti 
it  ranks,  in  effect,  as  to  theoi,  at  a 
junior  judgment.  i 

8.  And  the  judgment,  after  ten  jean, 
ceases  to  be  a  lien  as  against  snbaa- 
quent  purchasers  in  good  fidth,  and 
subsequent  incumbrances,  alth«idi 
the  purchaser  purchased,  and  ue 
subsequent  incumbrance  was  accept- 
ed, with  full  knowledge  of  the  pior 
judgment.  H 

9.  Where  a  party,  having  a  good  defeooe 
to  an  action  commenced  against  him, 
is  2>revented,  by  a  gross  fifaud  of  the 
plaintiff  in  the  suit,  and  others,  tnm 
setting  up  that  defence,  and  a  judg- 
ment IS  obtained  against  him,  withoot 
any  negligence  or  fault  on  his  part,  it 
is  a  proper  case  fer  relief  in  eqdty 
against  the  judgment.  Buggm  t. 
King,  616 

10.  A  jud^ent  recovered  against  the 
shenff,  in  an  action  for  not  returning 
an  execution  issued  on  a  judgment 
recovered  against  the  maker  of  a  note, 
is  not  a  satisfaction  or  extingnisb- 
ment  of  the  first  judgment,  ao  as  to 
discharge  a  second  endorser  ftom  hia 
liability  upon  a  judgment  recovered 
against  him  as  such  second  eodoner. 
BaJker  v.  Martin,  634 

11.  Nor  will  such  judgment  against  the 
sheriff  estop  the  second  endorser  fiom 
recovering  from  the  maker  and  iint 
endorser,  the  amount  of  any  payments 
made  by  him  on  the  note.  ^ 

12.  The  judgment  against  the  sheriff,  in 
such  case,  is  merdy  a  cumulativs  or 
collateral  security  fer  the  same  debt, 
and  does  not  deprive  the  holder  of  the 

'note  of  the  right  to  enfiuce  the  preri- 
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^00  judgmMit  against  the  tecond  en- 
doner.  i^ 

See  Bills  op  Ezchamoe,  Ac.  1  to  4. 
FoREiON  Laws. 
Justices'  Courts,  3^  3. 
Money  had  and  received. 
Principal  and  Surety. 
Trespass,  3. 


JURISDICTION. 

I.  Proceeding  upon  a  reference  is  a 
waiver  of  all  objections  to  the  order 
of  reference  on  me  ffround  of  irregu- 
larity ;  but  not  of  tne  objection  that 
the  court  had  no  jurisdiction  to  make 
the  order.  That  objection  may  be 
raised  at  any  time.  Oarcie  v.  Shel- 
dan,  232 

3.  The  justices  of  the  supreme  court 
possess  the  same  powers  at  chambers, 
in  equity  oases,  and  can  make  the 
same  oroers  there,  that  the  chancellor 
could  make,  out  of  term ;  unless  re- 
stricted by  the  rules  of  the  supreme 
court.  ib 

3.  A  court  of  equity  has  jurisdiction  to 
restrain  the  corporation  of  the  city  of 
New- York  from  permitting  a  portion 
of  its  property  to  be  used  in  such  a 
manner  as  to  endanger  the  health 
and  lives,  or  seriously  to  impair  the 
comfort,  of  persons  residing  in  the  vi-  | 
cinity  of  such  property ;  and  to  restrain 
its  lessees  from  feo  using  it.  Brower 
V.  J%e  Mayor ^  ^c.  of  New- York ^  ^iSA 

4.  It  is  the  settled  doctline  of  courts  of 
equity  to  deny  relief  to  a  party  seek- 
ing their  aid  to  remove  a  supposed 
cloud  upon  his  title,  when,  upon  the 
fiice  of  toe  proceedings  through  which 
the  adverse  claim  is  derived,  the  law 
adjudges  that  claim  to  be  void.  Cox 
V.  O^,  481 

5.  Accordingly,  where  the  adverse  claim 
was  founded  upon  a  deed  executed 
by  the  attorney  general,  upon  a  sale 
of  land  under  a  statute  foreclosure  of 
a  mortgage  given  to  the  state,  which 
deed  only  professed  to  convev  to  the 
purchaser  the  "  remainder,"  (viz.  36} 
acres,)  of  a  lot  of  62|  acres,  of  which 
36  acres  belonged  to  the  complainant, 
but,  in  consequence  of  an  erroneous 
description,  it  in  fact  purported  to  con- 
vey the  whole  of  the  62|  acres ;  and 
it  beinff  a  case  where  the  attorney 
geneFal  had  no  right  to  sell  the  26 


acres,  and  the  notice  of  sale  embraced 
only  the  "  remainder,"  by  which  title 
the  364  acres  were  known ;  and  where 
the  testimony  to  prove  the  error  in  tiie 
deed  was  not  tiable  to  be  lost,  by  the 
death  of  witnesses,  but  consisted  of 
record  evidence ;  Held  that  the  attor- 
ney general's  deed  was  not  a  cloud 
upon  the  complainant's  title,  such  as 
to  justify  the  interference  of  a  court 
of  equity.  ib 

6.  But  the  grantee  in  such  deed  having, 
on  request,  refused  to  release  to  the 
complainant  the  36  acres  to  which 
he  had  no^  right,  but  inrtead  of  so 
doing  he  asserted  a  claim  to  the 
whole  62i  acres,  and  executed  a  mort- 
gage i^n  the  same,  to  a  third  per- 
son ;  Held  also^  that  he  was  net  enti- 
tled to  costs,  on  the  dismissal  of  a  bill 
filed  against  him  to  remove  the  cloud. 

ib 

See  Judgment,  9. 
Pleading,  3,  4. 


JUSTICES*  COURTS. 

1 .  Where  a  cause  before  a  justice  of  the 
peace  is  held  open  to  a  particular 
nour  on  a  subsequent  day,  tne  justice 
should,  in  analogy  to  the  time  given 
on  adjournments,  wait  an  hour  after 
the  time  specified,  for  the  patties  to  ap- 
pear. And  it  is  erroneous  for  him  to 
call  the  cause,  in  the  absence  of  one 
ef  the  parties,  and  proceed  to  the 
hearing  thereof  before  the  expiration 
of  that  time.    Clark  v.  Garrison^  373 

2.  A  justice's  docket,  although  not  tech- 
nically a  record,  is  at  least  elevated 
to  the  dignity  of  a  specialty;  and 
though  it  may,  in  some  cases,  be  ex- 
plained, it  is  not  liable,  as  a  whole,  to 
be  contradicted  by  parol  proof  Niles 
V.  Tbtmaffi,  594 

3.  A  justice's  docket  of  a  judgment  ren- 
dered by  him,  has  a  verity  superior  to 
a  rule  entered  in  the  minutes  of  a 
court  of  common  pleas,  reversing  such 
judgment  ib 

4.  And  where  an  exemplified  copy  of 
such  a  rule  is  objected  to,  generally, 
when  introduced  for  the  purpose  of 
showing  that  a  justice's  judgment,  set 
up  as  a  bar  to  the  action,  nas  been 
reversed,  a  certificate  that  there  was 
no  record  of  such  reversal  in  the  com- 
mon pleas,  will  not  render  the  rule 
competent  evidence.  ib 
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5.  Great  latitade  18  aU6wed  in  pleadings 
before  justices  of  the  peace;  and 
courts  construe  them  tiberally.  Ross 
V.  BamOton  609 

See  Courts  of  Common  Pleas. 
Pl£aoino,  3,  4,  5. 


JUSTICES'  COURTS  IN  NEW- 
YORK. 

See  Constitutional  Law,  1. 


LANDLORD  AND  TENANT. 

1.  Proceedings  under  the  act  respecting 
summary  proceedings  to  recover  the 
possession  of  land  cannot  be  instituted 
oy  a  person  who  is  merely  the  owner 
of  the  reversion,  expectant  on  the  ter- 
mination of  the  estate  of  the  tenant 
for  life,  who  is  in  the  actual  posses- 
sion of  the  premises,  against  a  tenant 
to  whom  the  petitioner  has  assumed 
to  let  the  same.    Buck  ▼.  Binninger^ 

391 

3.  A  petition  under  that  act  should  state 
that  the  petitioner  was  the  ovmer  of 
the  premises,  or  entitied  to  the  posses- 
sion thereof,  at  the  time  of  his  demise 
to  the  defendant.  It  should  abo  state 
that  the  petitioner  let  the  premises  to 
the  defendant,  or  that  he  was  the 
landlord  of  the  defendant  with  respect 
to  the  premises  of  which  the  posses- 
sion is  sought  to  be  recovered.  Oth- 
erwise it  will  notiustify  the  proceed- 
ings before  the  officer*  ib 

3.  A  person  entering  into  the  possession 
of  land,  under  another,  either  as  his 
tenant  or  by  virtue  of  an  agreement 
to  purchase,  cannot  dispute  the  titie  of 
such  person,  nor  attorn  to  a  stranger, 
so  as  to  affect  such  titie,  while  he 
continues  in  possession.  Kenada  v. 
Gardner,  589 

4.  An  attornment  to  a  stranger,  however, 
by  the  tenant,  is  operative  as  to  him- 
self, ib 

5.  The  relation  of  landlord  and  tenant 
does  not  exist,  in  any  sense,  between 
vendor  and  vendee.  If  the  vendor 
has  actually  made  a  conveyance,  his 
titie  is  extinguished,  and  the  purcha- 
ser holds  aoversely  to  him,  and  may 


controTait  his  iiii^  And  the  vendee 
may  fortify  his  title  by  the  pnicltaae 
of  any  other  which  may  proiect  him 
in  the  eiyoyoMnt  of  the  pranoset.    iif 


Sse  Sjectment. 


LEASE. 


See  Alteration  of  Instrumentb,  3^  6. 

Covenant. 


LEGACY. 

1.  A  legacy  to  a  person  who  is  a  sab* 
scribing  witness  to  the  will,  and  who 
may  be  examined  as  a  witness  on  the 
probate  of  the  will,  to  prove  the  exe- 
cution thereof,  is  void.  Robertson  ▼. 
Caw,  410 

2.  A  person  having  only  a  reohote  and 
contingent  interest  in  the  readue  of 
personal  property  bequeathed  to  oth- 
ers is  not  entitied  to  a  decree  direct- 
ing the  legatees  to  file  an  inTentoiy 
thereof.  Such  a  decree  can  only  be 
made  in  favor  of  a  party  having  a 
vested  interest  in  the  property,  wiik 
the  right  to  possession  defened^  ~ 
ffums  V.  Cairns f 

See  Will,  1  to  4. 


LIEN. 

1.  U  seems,  a  lien  for  salvage  eon  only 
be  acquired  as  a  reward  for  *>»^yyrriif 
incurred  in  rescuing  nioperty  fiom  the 
perils  of  storms  ana  tempests  "upon 
the  ocean ;  and  that  no  such  lien  ex- 
ists with  regard  to  goods  wrecked  np- 
on  a  navigable  river,  at  a  great  ^a- 
tance  from  the  main  sea.  Saker  ▼. 
Boag, 


2.  Where  a  canal  boat  was  found  stoik 
in  the  channel  of  a  navigable  river, 
over  one  hundred  miles  from  the 
ocean,  and  within  the  ebb  and  flow 
of  the  tide,  where  she  had  been  sunk 
bjT  collision,  and  was  got  ashore^ 
with  her  cargo,  by  the  jdamtifi' ;  EMd^ 
that  such  boat  was  a  wreck,  within 
the  meaning  of  the  title  Of  the  revised 
statutes  respecting  wrecks ;  and  that 
if  the  plaintiff  hiul  any  lien,  origin- 
ally,  upon  the  boat  or  cax;g^,  lor  sal- 
vage, it  ceased  at  the  expiration  of 
the  forty-eight  ikours  within  which  he 


I 

J 


WM  leqnirad,  by  the  itatnta,  to  place 
tile  wrecked  jDiopeity  in  the  hands  of 
the  proper  omcer.  ib 

I.  Held  alsOf  that  after  the  expiration 
of  the  forty-eight  hotin  no  one  but 
the  sheriff,  or  one  of  the  coroners  or 
wieckmasters  of  the  county,  could 
hold  possession  of  the  wrecked  prop- 
erty by  yirtae  of  any  lien  for  sahrage. 

ib 

See  Vendor  and  Purchaser,  4  to  9. 


LIMITATIONS,  STATUTE  OP. 

The  provision  of  the  revised  statutes, 
prescribing  a  limitation  of  ten  years 
to  suits  or  exclusive  equitable  cogni- 
zance, does  not  apply  to  a  right  to 
redeem,  which  was  vested  and  perfect 
before  those  statutes  took  effect. 
Caikins  v.  Calkins,  305 

See  Pleading,  13,  13,  16. 
Public  Officers,  1,2. 


LUNATICS. 

1.  A  lunatic  cannot  be  ponlshed  for 
crime,  but  he  may  be  sued  for  an  in- 
jury done  to  another.  He  ii  not  a 
free  agent,  capable  of  intelligent  vol- 
untaiy  action,  and  therefore  is  inca- 
pable of  a  guilty  intent,  which  is  the 

)  very  essence  of  crime ;  but  a  civil  ac- 
tion, to  recover  damages  for  an  inju- 
ry, may  be  maintained  against  him, 
because  the  intent  with  which  the 
action  is  done  is  not  material.  Krom 
T.  SckooTvmaker,  647 

%  The  principle  upon  which  this  di»- 
tinction  rests  reaches  also  to  the 
measure  of  damages  in  a  civil  action. 
Ordinarily,  in  an  action  for  a  person- 
al injury,  the  damages  are  graduated 
by  the  iirtent  of  the  party  conmiitting 
the  iinury.  But  where  tne  defendant 
is  a  mnatic,  as  he  has  properiy  no 
will,  the  only  correct  measure  of  dam- 
ages is  the  mere  compensation  of  the 
party  injured.  ib 

3.  In  an  action  against  a  justice,  fat 
false  imprisonment  in  issuing  a  war- 
rant for  the  arrest  of  the  plaintiff  up- 
on a  criminal  charge,  without  any 
complaint  having  been  made,  where 
the  aefbnce  is  the  insaniJby  of  the  de- 
fendant at  the  time  he  issued  the 
warrant,  the  fhct  that  the  plaintiff 


INDEX.  g79 

had  applied  to  a  justice  for  the  con- 
finement of  the  defendant  as  a  luna- 
tic, and  had  founded  that  apniication 
upon  the  circumstances  or  his  own 
arrest  on  the  warrant  issued  by  the 
defendant,  is  strong,  if  not  conclusive, 
evidence  of  the  defendant's  insani^ ; 
in  the  absence  of  all  proof  to  show 
that  the  plaintiff  was  in  fkct  mistaken, 
at  the  tune  he  made  the  application. 

ib 

4.  In  such  a  case,  the  jury  should  be 
instructed  that  Uiey  have  the  right  at 
least,  to  take  the  plaintiff's  judgment 
as  to  the  state  of  the  defendant's  mind, 
as  conclusiye  against  him,  until  he 
shall  himself  show  that  he  was  mis- 
taken in  his  opinion.  ib 


M 


MASTER  AND  SERVANT. 

I.  To  make  a  master  liable  for  the  neg- 
liff^ce  or  unskilfulness  of  his  servant, 
while  engaged  in  his  lawfhl  business, 
there  must  be  an  allegation  of  n^li- 
gence  or  unskilfiilnese.  Haiy  v.  Tke 
Cohoes  Compaw^f  42 

3.  A  master  is  not  liable  for  the  wilfld 
acts  of  his  servants,  done  without  his 
direction.  ib 


MAXIMS. 

The  maxim,  with  regard  to  sales  of  per- 
sonal property,  is  ,^<2es  5frvaiMto ;  and 
if  there  be  no  express  contract  of  war- 
ranty, general  rules  of  implication 
should  be  adopted,  with  this  maxim 
constantly  in  view.  McCoy  v.  Arick- 
er,  323 


MEMORANDUM. 
See  Evidence,  5,  6. 

MERGER. 
See  Principal  and  Surbtt,  2. 

MISTAKE. 

I.  Where,  upon  the  makin|g  of  an  agree- 
ment for  die  sale  and  purchase  of 
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land,  it  m  ezpreBsl^  stipulated  that 
interest  is  to  be  paid  by  the  purcha- 
ser, upon  the  purchase  money,  but 
owing  to  the  fraudulent  design  of  the 
purchaser,  or,  to  the  mistake  and  in- 
advertence of  the  vendor,  the  written 
contract  omits  all  mention  of  interest, 
the  purchaser  is  not  entitled  to  a  spe- 
cific performance  of  such  contract, 
but  the  vendor  has  a  right  to  have  the 
same  reformed,  and  the  mistake  cor- 
rected.   Mathews  v.  DerwUMger,    50 

,  As  a  general  rule,  a  mistake  of  the 
law  is  not  a  ground  for  reforming  a 
deed  founded  on  such  mistake.  But 
an  exception  to  this  rule  occurs  where 
a  party  is  taken  by  surprise ;  where 
he  had  not  sufficient  time  to  act  with 
caution ;  or  where  an  undue  advan- 
tage was  taken  of  his  situation,      ib 

See  Specific  Performance,  3,  4. 


MONEY  HAD  AND  RECEIVED. 

1.  Where  the  purchaser  of  real  estate 
sold  upon  execution  receives  a  certifi- 
cate firatm  the  sheriff,  and  assigns  the 
same  to  another,  and  the  real  estate 
sold  is  subsequently  redeemed,  by  a 
junior  judgment  creditor  of  the  derea- 
dant,  tae  money  paid  by  the  redeem- 
ing creditor  to  the  officeic  making  the 
sale  is  paid  to  the  use  of  the  assignee 
of  the  certificate,  who  may  sue  there- 
for, in  his  own  name,  in  an  action 
for  money  had  and  received.  Colvin 
V.  HoUn-ook,  475 

2.  But  where  the  sale  is  made  by  a  dep- 
uty sheriff,  and  the  money  is  paid  to 
him,  by  the  redeeming  creditor,  the 
deputy  is  not  personally  responsible 
to  the  assignee  of  the  purchaser,  for 
the  non-payment  of  the  money.  The 
action  should  be  brought  against  the 
sheriff.  ib 


MORTGAGE. 

1.  NaJtnure  and  vaUdiiy  of. 

1.  A  mortgage  upon  land  is  a  mere  se- 
curity for  the  debt;  and  the  interest 
of  the  mortgagee  is  a  mere  chattel  in- 
terest.    CaStins  v.  Caikifis,  305 

3.  Where  a  mortgage  is  given  under  a 
genera^  power  to  sell,  as  a  part  of  the 
same  transaction  with  the  conveyance 


creating  the  power  to  tdl,  and  for  the 
purpose  of  securing  the  pavment  of 
the  purchase  money,  it  is  vaiid.  And 
this  although  such  mortgage  coven 
land  conveyed  to  the  mortgasor  by 
separate  deeds,  in  trust  for  different 
ceUvis  qu4  trusty  respectively.  €»• 
iaiU  V.  Serooss,  1S9 


2.  Lien  and  priofUi^. 

3.  A  release  of  a  part  of  mortgaged 
premises,  fhmi  the  lien  of  the  mort- 

Sage,  does  not  in  any  manner  affect 
le  lien  thereof  upon  the  residQe,  at 
between  the  original  parties.  So  ftr 
as  it  relates  to  mem,  every  part  of  the 
mortgaged  premises  is  bound  for  the 
payment  of  the  whole  debt.  ib 


4.  W.  havinff  a  lifo  estate  in  a  pieoeof 
land  which  had  been  set  off  to  her  in 
satisfoction  of  her  right  of  dower  in  a 
farm,  conveyed  the  same  to  H.  for  the 
consideration  of  ^400,  for  which  fum 
he  gave  his  note.  On  the  same  day 
H.  conveyed  the  same  interest  to  N. 
who  already  owned  one  half  of  the 
farm.  H.  refhsing  to  take  N.'s  nole 
for  the  purchase  money,  J.,  on  behalf 
of  N.,  gave  his  Qote  to  EL  for  $400. 
This  note  was  afterwards  paid  oat  of 
the  proceeds  of  a  note  for  $600  made 
by  N.  and  signed  by  J.  ashissure^, 
and  discounted  at  a  bank.  At  toe 
time  the  life  estate  of  W.  was  con- 
veyed by  her  \fi  H.,  and  by  H.  toN., 
the  latter  conveyed  absolutely  to  D. 
(who  owned  the  other  half  of  the 
farm.)  a  portion  of  the  land  which 
had  been  set  off  to  W.  for  her  dower, 
and  D.,  in  consideration  thereof^  re- 
leased to  N.  all  hia  interest  in  the 
residue  of  the  farm.  N.  then  in«t* 
gaged  the  whole  &rm  (except  that 
part  conveyed  by  him  to  1).)  to  J.  to 
secure  S^OO,  ana  J.  agreed  to  pay  the 
note  which  he  had  signed  as  auittf 
for  N.,  and  he  subsequently  did  pay 
it.  On  a  bill  filed  by  the  plaintifi,  at 
the  ao^ignee  of  the  bond  and  mortr 
gage  execi]|ted  by  N.  to  J.,  for  the 
roreclosure  and  satufhction  thereof: 
Heldy  that  the  case  came  within  the 
principle  of  Jackson  v.  Austin,  (15 
John,  ^Tiy)  and  that  the  mortgage 
was  entitled  to  a  preference  over  a 
prior  judgment  against  N.  HaywoU 
y.  Nooney,  643 

5,  Hdd  also^  that  any  interest  which  N. 
acquired  m  the  mortgaged  jnemisei, 
by  means  of  the  transaction,  was 
chargeable  with  the  payment  of  the 
mortgage,  to  the  amoont  of  S400  and 
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interwt,  in  pfelbfence  to  the  prior 
judgment  against  N.;  on  the  ground 
that  that  portion  of  the  mortgage  was, 
in  contemplation  of  law,  given  fi>r  the 
purchaw  money  of  the  premiaes  con- 
veyed to  N.  by  W. ;  the  poichase  by 
N.  having  been  effected  by  means  of 
the  note  and  money  of  W.  iA 

6.  M.  executed  a  mortgage  to  Church, 
to  secure  the  paymisnt  ot  9200,  dated 
July  11,  1843,  and  recoided  July  12, 
at  5  o'clock  P.  M.  At  the  same  time 
M.  executed  another  mortgage  upon 
the  some  premises  to  Croloot,  to  se- 
cure the  payment  of  990.  Both  mort- 
gages purported  to  be  given  for  the 
purchase  money.  It  appeared  that 
Church  was  the  owner  of  the  prem- 
ises, and  had  contracted  to  sell  them 
to  Crofoot  for  S200;  that  the  latter 
transferred  his  interest  to  M.  for  $100, 
of  which  sum  he  received  in  cash  $10, 
and  at  Crofoot's  request  the  deed  was 
executed  to  M.,  who,  instead  of  Cro- 
foot, executed  the  mortgage  to  Church 
for  the  purchase  money.  The  mort- 
gage to  Crofoot  was  recorded  July  12, 
1842,  at  3  o'clock  P.  M.,  and  was  as- 
signed hyr  the  mortgagee,  for  a  valu- 
afie  consideration,  to  the  defendants, 
who  took  the  same  without  notice. 
On  a  bill  by  the  assignee  of  the 
Church  mortgage,  to  roreclose  the 
same ;  Held  that  the  defendants  were 
entitled  to  protection  as  bona  fide  pur- 
chasers ;  and  that  the  Crofoot  mort- 
gojre  having  been  first  recorded,  was 
entitled  to  a  preference  over  the 
Churoh  mortiraire.  Coming  v.  Mur- 
ray,  ^^  653 

3.  Rights  of  mortgagee. 

7.  Where,  at  the  time  of  the  execution 
of  a  mortgage,  a  person  other  than 
the  mortgagor  is  in  the  actual  posses- 
sion of  the  mortgaged  premises,  such 
possession  is  sufficient  to  put  the 
mortgagee  upon  inquiiy  as  to  the 
rights  of  the  person  in  possession; 
and  he  cannot  claim  protection  against 
such  rights  as  a  bona  fide  mortgagee 
without  notice.  Bramany.  l^nlSn- 
son,  151 

8.  A  mortgagee  may  maintain  an  action 
on  the  case  against  the  mortgagor,  or 
a  penon  elainung  under  him,  for  waste 
committed  upon  the  mortgaged  prem- 
ises after  forfeiture  of  the  mortoage, 
and  after  a  decree  for  the  sale  of  ue 
mortgaged  premises  has  been  obtain- 
ed; where  the  mortgagor  is  insolvent 


and  the  moitgaged  premises  are  a 
slender  seeuity  for  the  mortgage  debt 
SmOkuforth  v.  Van  PeU,  347 

4.  Redemption  of, 

• 

9.  Where,  after  a  mortgagee  had  been  in 
the  uninterrupted  possession  of  the 
mortgaged  premises  about  twenty 
years,  the  mortgagee  commenced  pro- 
ceedings to  foreclose  the  mortgage,  by 
advertisement  under  the  statute ;  Held^ 
that  this  amounted  to  a  recognition 
of  the  mortgage  as  an  open  and  sub- 
sisting security,  and  was  to  be  regud- 
ed  as  an  unqualified  admisnon,  bv  the 
mortgagee,  of  the  mortgagor's  right  to 
redeem ;  and  that  it  was  sufficient  to 
authorize  the  filing  of  a  bill  for  re- 
demption, and  for  an  account  of  the 
rents  and  profits,  although  more  than 
twenty  yean  had  elapwsd.  Calkins 
v.  CaXkins,  305 

10.  It  is  a  general  principle  that  no  lapse 
of  time  will  bar  the  right  of  a  mort- 
gagor to  redeem,  so  long  as  the  mort- 
gage has  been  treated,  by  the  parties, 
as  a  subsisting  mortgage  and  securihf 
only.  tb 

11.  The  provision  of  the  revised  statutes, 
prescribing  a  limitation  of  ten  yean 
to  suits  of  exclusive  equitable  cogni- 
zance, does  not  apply  to  a  right  to  re- 
deem, which  was  vested  and  perfoct 
before  those  statutes  took  effect      ib 

12.  Terms  upon  which  a  redemption  is 
to  be  allowed,  where  the  mortgagee 
has  gone  into  possession  of  the  mort- 
gage premises,  without  a  foreclosure ; 
and  the  principles  upon  which  the 
account  of  the  rents  and  profits  is  to 
betaken.  ib 

13.  Where  a  mortgage  is  riven  to  the 
special  guardian  of  an  infant,  for  the 
iNmefit  of  the  latter,  the  spteia!  guar- 
dian is  the  proper  penon  to  file  a  bill 
for  the  redemption  and  assignment  of 
a  senior  mortgage  upon  the  same 
premises.  Pariee  v.  van  Amibm,  534 

14.  A  junior  mortgagee  may  file  a  biU 
in  equity  against  the  holder  of  a  sen- 
ior mortgage,  to  redeem,  and  to  com- 
pel an  assignment  of  the  senior  mort- 
gage, after  tendering  the  amount  due 
Siereon,  and  demanding  an  as8i|ni- 
ment;  where  a  stUisfacUon  of  the 
senior  mortgage  would  not  be  as  ben- 
eficial to  the  plaintiff  as  an  ettsignment 
thereof.  ib 


Vol.  III. 


86 


INDEX. 


682 

15.  The  right  of  a  junior  nuntgagae  to 
an  aflognment  of  a  senior  mortgage 
■prings  direcUy  from  the  general  right 
of  redemption :  which  ib  a  correspon- 
dent right  to  that  of  foreclosiiTe.  Per 
Gridley,  J.  Hf 

16.  Every  person  who  has  any  riffht  to, 
interest  in,  or  lien  upon,  the  lands  em- 
braced in  a  mortff  age  which  is  liable 
to  be  ibrecloeed,  is  entitled  to  a  re- 
demption.   Per  Gridley,  J.  ib 

17.  The  owner  of  the  fee  of  the  equity 
of  redemption  redeems  the  land  itself; 
and  the  decree  in  such  cases  directs 
the  mortgagee  to  convey  all  his  right 
and  title  to  the  premises  to  the  redeem- 
ing party.  The  owner  of  a  junior  in- 
cumorance  redeems  not  ihe  premises 
strictly  speaking,  but  the  senior  in- 
cumbrance. And  he  is  entitled,  not 
to  a  conTeyance  of  the  premises,  but 
to  an  assignment  of  the  security.  Per 
Gridley,  J.  ib 


MUNICIPAL  CORPORATIONS. 

1.  As  a  lawgiver,  a  municipal  corpora- 
tion is  irresponsible,  and  the  courts 
cannot  interfere  with  its  police  regu- 
lations, which  are  ordained  as  laws 
Ibr  the  observance  of  the  citizen.  But 
courts  can  enforce  the  obligation 
which  rests  alike  upon  owners  of 
land,  whether  corporations  or  indi- 
viduals, so  to  use  their  property  as 
that  adjacent  proprietors  snail  be  ren- 
dered secure  in  the  enjoyment  of  their 
estates.  Brower  v.  The  Mayor,  <f«. 
of  New- York,  254 

S.  The  corporation  of  the  city  of  New- 
York  has  no  more  right  to  erect  and 
maintain  a  nuisance,  on  its  lands, 
than  a  private  person  possesses,      ib 

3.  A  municipal  corporation,  empowered 
by  its  charter  to  order  lands,  directed 
to  be  sold  for  assessments,  to  be  sold 
for  a  term  of  years,  has  no  authority 
to  direct  the  %individedhalfofei  lot  to 
be  sold  in  that  manner.  Jordan  v. 
BjfoU,  375 

See  Agreement. 
Jurisdiction,  3. 


N 

NEW  TRIAL. 
See  Practice,  18  to  S3. 


NON-IMPRISONMENT  ACT. 
See  Debtor  and  CRSDrroR,  3  to6. 

NON-RESIDENT  DEBTORS. 
See  Debtor  and  Creditor,  7  to  10. 

• 
NUISANCE. 

1.  Where  stones,  dirt,  &c.  are  thrown 
upon  the  land  of  another,  by  wnoat 
engaged  in  doing  an  unlawral  act- 
as  erecting  or  continuing  a  nuisance 
— such  persons  are  liable  for  all  tbe 
damage  sustained  thereby.  Mt^  ▼. 
The  Cohoes  Company,  43 

3.  To  render  a  trade  or  business  a  dtu- 
sance  it  is  not  necessary  that  it  should 
endanger  the  health  of  the  neighbo^ 
hood.    It  is  sufficient  if  it  produces 

'  that  which  is  offensive  to  the  sensei, 
and  which  renders  the  enjovment  of 
life andproperty uncomfortaole.  Bra- 
dy^. Weeks,  157 

3.  The  occupation  of  a  buildhig  in  a 
city,  as  a  slaughter  house,  is  prima 
facie  a  nuisance  to  persons  residing 
in  the  neighborhood ;  and  may  be  re- 
strained by  injunction,  notwitiutand- 
ing  the  denial  of  the  defendant,  in  his 
answer,  that  it  is  a  nuisance.         ik 

4.  A  subsequent  punihaser  of  premisa 
injured  fy  a  nuisance  erected  previ- 
ous to  his  purchase,  has  a  remedr  6a 
the  injury  sustained  by  him  from  the 
continuance  of  the  nuisance;  iipn 
the  principle  that  the  continnattoD 
thereof  is  regarded  as  a  new  nuisance. 

5.  Where  a  nuisance  is  a  common,  al- 
though not  a  joint  injury  to  several 
persons  residing  in  the  ndghborhoodi 
they  may  unite  as  plaintifls  in  a  bill 
to  restram  the  nuisance.  i^ 

6.  But  if  the  bill  filed  for  that  purpose, 
in  addition  to  the  prayer  to  restrain 
the  nuisance,  contains  a  prayer  that 
the  defendants  may  be  decreed  to  pay 
the  plaintifls,  respectively,  the  dam* 
affcs  which  they  have  sustained  by 
the  nuisance,  it  will  be  muhifaiioos.  w 

7.  That  objection  may  be  obviated,  how- 
ever, by  striking  out  of  the  bill,  that 
part  of  the  prayer  which  asks  for  the 
payment  of^damages.  ^ 


g.  j^^dll■tlHlOlll  a  bill  to  reitndii  a  nui- 
■anoeihoiild  be  flkd.  id 

See  Mdmicipal  Corporations. 


o 

•     OCCUPANCY. 

See  Comptroller's  Deed. 


ONONDAGA  INDIANS. 

1 .  The  title  of  on  indian  to  property  may 
be  divested  by  a  sale  under  a  justice^ 
execution,  issued  on  a  judgment  re- 
covered against  Mm  in  an  action  upon 
contract,  where,  after  personal  service 
of  process,^  he  ftdled  to  appear  and 
plead  his  disability  to  be  sued.  Has- 
dtngs  V.  EUis,  492 

3.  An  indian,  sued  in  an  action  upon 
contract,  must  plead  his  disability  in 
the  suit  If  he  fhils  to  do  so,  and  a 
judgment  is  recovered  against  him, 
the  same  will  be  vahd.  i& 

3.  The  statute  forbidding  any  person  to 
prosecute  an  Onondaga  indian  on  a 
civil  contract,  so  far  as  the  reason  lor 
it  is  founded  on  the  incapacity  of  Uie 
indian  to  make  a  vaud  contract, 
stands  on  the  same  footing  with  the 
cases  of  lunacy,  infancy,  and  cover- 
ture, in  which  the  par^  under  disabil- 
ity  must  plead,  ana  make  good  his  de- 
fbhce  on  the  trial.  ib 
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OYER  AND  TBRMINBR. 

See  Indictuemt. 


ONUS  PROBANDI. 

1.  The  owus  is  on  the  party  claiming  a 
return  of  money  paid  by  him  under  a 
misapprehension,  to  show  the  fhcts 
entitling  him  to  it.  Wyman  v.  Fhums- 
worthy  369 

S.  In  an  action  on  the  case  against  the 
hirer  of  a  horse,  for  so  negligently 
taking  care  of  the  horse  that  he  be- 
came of  no  value,  the  burthen  of  proof 
lies  on  the  bailor.  It  is  not  enough 
for  him  to  show  that  the  horse  became 
disabled ;  but  it  must  be  shown  that 
he  became  so  by  the  fault  of  the  de- 
ftndant.    Harrington  v.  Sn/ffder,  380 

See  Replevin,  1. 


PARENT  AND  CHILD. 

1.  Although  a  father  is  entitled  to  the 
services  of  his  child,  during  the  minor- 
ity of  the  latter,  yet  he  may  waive 
tnat  right,  by  emancipating  the  child. 
Or  the  child  may,  by  nis  father's  con- 
sent, become  entitled  to  receive  the 
fruits  of  his  labor,  for  his  own  use. 
Canovar  v.  Cooper ,  115 

3.  The  intention  of  a  father  to  emanci- 
pate his  minor  child  is  a  question  of 
fact;  and  in  the  absence  of  direct 
proof,  may  be  inforred  firom  circum- 
stances, ib 

3.  In  determining  that  question,  in  a  suit 
brought  by  a  person  to  recover  for 
work  and  labor  done  by  him  while  a 
minor,  the  cijcumstances  that  he  has 
been  in  the  habit  of  working  for  oth- 
ers, aSid  receiving  pay  for  his  labor, 
hiinself,  and  that  another  infant  child 
of  the  same  parent  has  done  the  same, 
without  objection  by  the  parent,  may 
properly  be  taken  into  consideration. 

ib 

4.  Where  a  father  was  absent  for  seve- 
ral years,  leaving  his  infant  son  to 
manage  for  himself;  the  father  ..con- 
tributing nothing  to  his  education  or 
support,  and  not  interfering  in  his 
eng^agements ;  Held  that  the  emanci- 
pation of  the  infont  might  be  pre- 
sumed ;  and  that  he  was  entitled  to 
recover,  in  his  own  name,  for  work 
and  labor  done  by  him  during  his  mi- 
nority, ib 


PARTIES. 

Who  are  necessary  and  proper  parties  to 
a  bill  to  set  aside  a  jud^^ent  obtained 
by  fraud.    Huggins  v.  King         616 

See  MoRTOAOE,  16. 


PARTNERSHIP. 

1.  After  the  dissolution  of  a  paitnership 
one  of  the  partners  cannot  bind  thie 
other  by  an   agreement   to  collect 
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moncjS|  IB  tiw  eopaitnemlup  name, 
for  a  thud  penon  naving  knowledge 
of  the  dissolutioii.    StUkm  ▼.  DiUaye. 

m 


3.  Such  an  agreement  has  no  neceasaiy 
or  legitimate  connexion  with  the 
winding  up  of  the  business  of  the  co- 
partnership, ib 


PERJURY. 
Ste  Slandeb,  3, 4,  6  to  10. 


PLANE  ROADS. 

1.  A  public  highway  taken  by  a  plank 
road  corporation,  by  virtue  of  the 
statute  and  of  its  act  of  inconmration, 
does  not  cease  to  be  a  public  highway. 
And  when  the  corporation  has  paid 
the  commissioners  of  highways  for 
the  interest  of  the  public  in  the  road, 
it  succeeds  to  all  the  rights  of  the 
town  commissionerB  to  make  such  re- 
pairs in  the  road  as  the  public  interest 
requires ;  whether  such  repairs  consist 
in  excavations  or  embankments  to 
bring  the  road  to  a  proper  grMe,  and 
thus  to  improve  its  condition  as  a  pub- 
lic thoroughfare.  Benedict  v.  GoU,  459 

S.  And  any  inconvenience  or  damage 
which  any  person  may  suffer  by  the 
proper  ana  reasonable  repairs  of  such 
publio  highway  by  the  corporation,  in 
the  legitimate  exercise  of  the  powers 
confened  by  the  statute,  is  damnum 
absque  injuria^  and  no  action  lies 
there&r.  ib 

3.  But  for  any  unreasonable  exercise  of 
the  power  conferred  by  the  statute,  the 
corporation,  or  its  agent,  is  respon- 
sible, ib 

See  Constitutional  Law,  11. 


PLEADING. 

1.  Dedaration. 

1.  A  bond)  conditioned  for  the  payment 
of  money  by  instalments,  is  not  with- 
in the  statute  requiring  breaches  to 
be  assigned  in  the  declaration ;  and 
the  assignment  of  breaches,  in  an  ac- 
tion on  such  a  bond,  is  unnecessary. 
Hamufn  v.  Dedrickj  192 

9.  Where  the  plaintiff  assigns  breaches 
in  his  declaration  on  such  a  bond,  he 


is  not  entitled  to  a  seinfaeiatt  madm 
the  12th  section  of  dittb  itatois,  to 


3.  In  declaring  upon  a  judgment  ren- 
dered by  a  justice  of  the  peace,  it  is 
sufficient  for  the  plaintiff,  after  setting 
forth  enough  of  the  proceedingi  to  give 
the  justice  jurisdiction,  to  a^  tautw 
processum  fidty  &c.  and  judgment. 
Barnes  v.  Morris^  G03 

4.  But  the  fibcts  giving  the  iustioe  juris- 
diction must  be  specifically  stated.  A 
mere  averment  of  jarisdiction  is  not 
sufficient.  The  court  must  be  shown 
to  have  had  jurisdiction  of  the  subject 
matter,  and  of  the  person  of  the  de- 
fendant. & 

5.  A  declaration  which  omits  to  state  any 
of  the  proceedings  before  the  justice 
intermediate  the  return  of  process  and 
the  rendering  of  the  judgment,  is  bod 
on  demurrer;  but  the  imperfection 
would  be  cured  by  a  verdict.  ib 

See  Replevin,  3,  4. 
Slander,  1,  2,  10. 

3.  Plea, 

6.  The  plea  ofnU  debet  is  an  appropriate 
plea  to  an  action  of  debt  on  an  award, 
and  is  the  general  issue ;  putting  in 
issue  every  allegation  in  the  decmn- 
tion.     OU  V.  Sckroeppel^  56 

7.  Consequently,  under  the  issue  upon 
the  plea  of  nil  debet,  the  plaintiff  is 
bound  to  prove  a  legal  and  ?alid 
award.  ib 

8.  When  the  defence  consists  of  matter 
of  fact  merely  amounting  to  a  denial 
of  such  allegations  in  the  declaration 
as  the  plaintiff  would,  under  the  gen- 
eral issue,  be  bound  to  prove,  in  sup- 
port of  hiis  case,  a  special  plea  is  hiid, 
as  being  unnecessary,  and  amounting 
to  the  general  issue.  w 

9.  The  plea  of  no  award,  to  an  action 
of  debt  on  an  award,  is  therefore  bad, 
fui  amounting  to  the  general  issue,  ib 

10.  Where  an  arbitration  bond  contain- 
ed a  condition  that  the  award  should 
be  ready  to  be  delivered  by  a  specified 
day,  a  plea  to  an  action  of  debt  upon 
the  award,  which  averred  that  on  the 
last  day  for  making  it,  the  defendant 
requested  the  arbitrators  to  deliver  the 
award,  but  that  they  neglected  to  do 
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io.  kdd  good,  oo  demtimr,  ai  it  ■fa- 
ted a  new  and  independent  fkct,  and 
was  not  merely  the  denial  of  a  fbct 
which  the  plaintiff  was  boand  to 
proTe.  ib 

11.  The  rule  declaring  a  special  plea  bad 
when  it  amounts  to  the  general  issue, 
does  not  prohibit  a  party  from  plead- 
ing specially  all  matters  that  are  ad- 
missible under  a  plea  of  the  general 
issue,  but  only  such  as  constitute  a 
mere  denial  of  what  the  plaintiff  is 
bound  to  prove,  in  the  first  instance. 

ib 

3.  RepHcaHon. 

13.  The  principle  in  regard  to  the  man- 
ner of  repljring  to  a  plea  of  the  statute 
of  limitations,  where  the  plaintiff 
would  avail  himself  of  the  time  allow- 
ed by  the  8th  section  of  the  statute, 
in  an  action  brought  against  execu- 
tors or  administrators,  or  of  that  al- 
lowed by  the  9th  section  in  an  action 
brought  by  them,  is  the  same  in  both 
cases.  It  is  unnecessary  to  set  out, 
in  pleading,  the  time  which  these  pro- 
visions of  the  statute  allow  for  the 
bringing  of  actions  after  the  death  of 
the  testator  or  intestate,  and  after  the 
granting  of  letters  testamentary  or  of 
administration.  Nelson  v.  Lounsbu- 
ry,  125 

13.  It  is  matter  of  evidence,  under  the 
issue  "infra  sex  annos;"  and  when 
proved,  tHe  time  thus  allowed  will  not 
oe  taken  into  the  computation  of  the 
six  years.  ib 

14.  Unnecessary  statements  in  a  repli- 
cation, all  tending  to  the  one  point 
properly  put  in  issue,  are  to  be  regard- 
ed as  suq>lusage.  ib 

15.  And  superfluous  matter,  in  a  repli- 
cation concluding  to  the  coontry,  does 
not  vitiate.  ib 

See  Bankrupt,  &c.  2,  3. 

i.  Render. 

16.  A  rejoinder,  by  one  of  several  defen- 
dants, to  a  repucation  averring  a  new 
promise  by  the  defendants  witlun  six 
yean,  that  he,  the  defeTidant^  did  not 
make  a  new  promise,  without  deny- 
ing that  the  other  defendants  did  so, 
b  Dad  on  special  demumr.  TVdcy 
Y.BaMwn,   '  453 


5.  'Demurref. 


17.  If  a  demurrer  states  thtfaet  on  which 
the  objection  raised  by  it  is  founded, 
and  calls  the  attention  of  the  pleader 
to  the  point  in  which  the  pleading  is 
defective,  it  is  sufficient }  without  say- 
ing, in  words,  that  the  pleading  is  ar- 
ffumentative,  or  is  incapable  of  trial, 
by  reason  of  Uie  party's  pleading  the 
law  instead  of  Uie  fiict.  ib 

See  Justices'  Courts,  5. 


POLICE  COURTS. 
See  Constitutional  Law,  1. 


POSSESSION. 

• 
Where,  at  the  time  of  the  execution  of 
a  mortgage  a  person  other  than  the 
mortgagor  is  in  the  actual  possession 
of  the  mortgaged  premises,  such  pos- 
session is  sufficient  to  put  the  mort- 
gagee upon  inquiry  as  to  the  rights 
of  the  person  in  possession;  and 
he  cannot  claim  protection  against 
such  rights  as  a  bona  'fide  mor&agee 
without  notice.  Braman  v.  WtUcin- 
son^  151 

See  Prescription. 
Warranty. 


POSTMASTERS. 

Riffhts  and  duties  of  postmasters  in 
charging  nevrapapers  on  which  ini- 
tials are  placed,  with  letter  postage. 
And  what  are  to  be  deemed  marks  or 
signs  within  the  meaning  of  the  act 
of  congress,  subjecting  newspapers, 
dec.  to  letter  postage.     7>atf  v.  f^eUoUy 

512 

See  Account. 
Trover. 


POWER. 

As  a  ffeneral  rule,  a  power  to  sell,  if 
eraiand  unqualified, does  not incHide 
a  power  to  mortgage.  OnUofiU  ▼.  Ser^ 
voss,  128 
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PRACTICAL  LOCATION. 


1.  Ignorance  of  the  tine  location  of  a 
boundary  line,  cannot  defeat  the  le- 
|al  effect   of  a  practical    location. 


vUh  ▼.  Sanger^ 


360 


3.  It  is  not  neceflsajy,  in  order  to  make 
an  actual  practical  location  control 
the  courses  and  distances  in  a  deed, 
that  the  party  makinff  such  location, 
or  acquiescing  in  it,  should  know  that 
the  effect  of  it  will  be  to  give  him  less 
land  than  he  otherwise  would  be  en- 
titled to.  ib 


PRACTICE. 

I.  At  Law. 

1.  Trial. 

\.LimUingih£7mmberofvnbusses,'\  A 
circuit  judge  may,  in  his  discretion, 
limit  the  number  of  witnesses  to  be  ex- 
amined on  a  collateral  issue  as  to  the 
character  of  the  plaintiff,  or  that  of 
either  of  the  witnesses  in  the  cause. 
NoUon  V.  MoseSf  31 

3.  This  discretion  may  be  exercised  either 
by  laying  down  a  rule,  at  the  com- 
mencement of  the  examination,  liinit- 
inff  the  number  of  witnesses  to  be 
called  on  each  side,  or  by  interposing 
and  arresting  the  f\iither  examination, 
when,  in  the  opinion  of  the  judge,  the 
inquiry  as  to  character  ought  not  to 
be  pushed  further.  ib 

3.  If  this  discretion  is  exercised  in  such 
a  manner  as  to  work  injustice  to  either 
of  the  parties,  the  remedy  is  by  a  mo- 
tion for  a  new  trial,  on  a  case.  The 
decision  of  the  judge  upon  that  point 
cannot  be  reviewed  on  a  billof  excej)- 
tions.  ib 

4.  After  several  witnesses  have  been  ex- 
amined, before  refisrees,  as  to  the  char- 
acters of  other  witnesses,  the  referees 
have  a  right  to  interfere,  and  torefhse 
to  hear  turther  testimony  upon  that 
question.     Green  v.  Brovm^  119 

5.  Nonsuit.]  Whether  a  witness  is  cred- 
ible, or  not,  is  solely  a  question  fbr 
the  consideration  of  the  j  ury.  A  n  on- 
Buit  cannot  be  granted  on  the  assump- 
tion, by  the  juage,  that  the  plaintiff^s 
witness  is  not  to  be  believed.  MerriU 
V.  Lyon^  110 


6.  It  is  the  doty  of  the  comt  to  nomit 
a  plaintiff,  when  the  evidence  viD  not 
authoiixe  a  jury  to  find  a  ver£ct  fx 
him ;  or  where  the  court  wooU  set  it 
aside,  if  so  fbund,  as  contiaiy  to  ewi- 
dence,  or  against  the  clear  weight  and 
effect  of  the  evidence.  d 

7.  A  defendant  cannot  move  fbr  a  nan- 
suit  on  the  ground  of  the  insafficieiiey 
of  the  plaintiff's  declaration.  Kdit 
V.  KeUy,  419 

8.  When  there  is  any  evidence,  on  the 
part  of  a  plaintiff,  of  the  fiict  pat  in 
issue  by  the  pleadings,  a  refusal  to 
nonsuit  is  not  good  cause  fbr  an  ex- 
ception, ib 

9.  DiU.ef  exceptions.]  A  bill  of  excep- 
tions ought  to  be  on  some  point  of  law 
either  in  admitting  or  rejecting  evi- 
dence, or  upon  a  challenge,  or  some 
matter  of  law,  arising  upon  a  feet  not 
denied,  in  which  either  party  is  over- 
ruled by  the  court.  ift 


10 


',  Charge  of  judge.]  The  commentaries 
of  the  judge,  at  tne  circuit,  upon  the 
evidence,  are  not  the  subject  of  excep- 
tions. If  the  circuit  judge  inadver- 
tently misstates  the  facts,  the  counsel 
must  correct  him,  at  the  time.  If  he 
gives  an  opinion  upon  the  evidence, 
It  cannot  be  reviewed  upon  a  UU  of 
exceptions.    Nollon  v.  Moses^        31 


11.  It  is  proper  for  a  ciKoit  judge  to  a]^ 
prize  tbe  jury  as  to  the  effect  of  their 
verdict  upon  the  partiea  in  respect  to 
the  question  of  costs.  ib 

12.  An  exception  does  not  lie  to  the  refu- 
sal of  a  judge,  at  the  circuit,  to  chai^ 
several  matters  in  one  continaoBS 
proposition,  if  any  part  of  the  entiie 
series  of  points  proposed  is  wrofUj. 
VaUance  v.  King,  5k 

13.  Counsel  have  a  right  to  submit  their 
propositions  to  the  judge  separatelj, 
and  to  require  him  to  pass  upon  then 
separately.  But  if  counsel  submit 
a  proposition  conststinff  of  several 
p<»nt8,  the  judge  is  not  Dound  to  se- 
lect such  parts  as  would  be  admissible 
if  standing  alone,  and  to  pass  niioa 
them  separately,  unless  requestea  to 
do  so.  He  performs  all  the  doty  in- 
cumbent upon  him  when  he  decides 
upon  the  entire  proposition  as  made,  ib 

14.  Wken  one  of  sttferd  defendanisnJ^ 
tied  to  a  verdict.]  One  of  several  de- 
fendants saed  jointly  ftr  a  toit,  is 


entitled  to  a  vwdiet,  balbra  the  eaie  of 
hii  co-defendants  b  mbmitted  to  the 
vary,  if  the  testimony  be  siich  that,  if 
he  were  sued  alone,  he  would  be  en- 
titled to  a  nonsuit.  DomiiUck  ▼. 
Saeker,  17 
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eidsed,  when  the  error  complained  of 
relates  only  to  the  amount  of  dama- 
ges.   Kram  ▼.  Schoonmaker,         647 

3.  Argument  at  bar. 


15.  This  is  not 
but  of  right. 


a  matter  of  discretion, 

lb 


16.  C&urt  to  d£dare  the  law.]  Where 
there  is  no  dispute  about  the  (acts, 
the  law  arising  from  them  is  to  be  de- 
clared by  the  court.  Powers  v.  /?»- 
grakam,  576 

17.  Order  of  receiving  proof  .]  The  ex- 
istence of  an  erasure  in  a  material 
part  of  a  deed  is  a  suspicious  circum- 
stance, requiring  explanation  on  the 
part  of  the  party  producing  it ;  and 
It  is  the  province  of  the  juiy  to  deter- 
mine whether  or  not  the  explanation 
given  Lb  satisfactory.  But  the  order 
in  which  proof  is  to  be  receded,  on 
the  trial,  is  within  the  discretion  of 
the  judge.  It  is  for  him  to  determine 
whether  the  explanation,  or  the  deed, 
shall  first  be  ^ven  in  evidence. 
Hand,  J.  dissenting.  Smith  v.  Mc- 
GowaUf  404 

3.  New  trial. 

18.  Although  a  circuit  judge  commits  an 
error  in  admitting  testimony,  yet,  if  in 
the  progress  of  the  trial  such  testimo- 
ny becomes  immaterial,  and  the  court, 
upon  an  application  to  set  aside  the 
verdict,  on  a  case,  can  see  that  the 
error  of  the  judge  could  not  have  in- 
jured Uie  peity,  it  will  not  grant  a 
new  trial  u>r  that  reason.  VaUance 
v.  King,  548 

19.  A  mere  abstract  decision,  in  favor 
^f  the  admission  of  evidence,  although 

erroneous,  is  no  ground  fi>r  a  new 

trial,  unless  evidence  was  actually 

•given  under  it.  tb 

90.  When  improper  evidence  has  been 
admitted,  and  which  is  essentially  ma- 
terial, the  safe  rule  is  to  ^ant  a  new 
trial ;  there  being  no  certainW  or  safe- 
ty in  reasoning  upon  the  efllect  such 
evidence  may  have  had.  Per  More- 
HousB,  J.    dark  v.  CrandaU,     612 

91.  This  rule  applies  to  a  hearing  be- 
fine  a  reierae  as  well  as  to  a  triu  be- 
fine  a  jury.  ib 

98.  The  power  of  the  court  to  award  a 
new  taal  ought  to  be  caatioiisly  ex- 


23.  A  defect  in  the  form  and  manner  of 
authentication  of  a  certificate  of  dis- 
charge in  bankruptcy,  offered  in  evi- 
dence on  the  trial  of  a  cause  at  the 
circuit,  may  be  obviated  by  produ- 
cing, upon  the  argument  at  bar,  a  cer- 
tificate duly  exemplified  and  authen- 
ticated.   Dresser  v.  Brooks,  420 

II.  In  Equity. 

1.  Motion. 

24.^  It  is  irregular  to  grant  affirmative  re- 
lief to  a  party  opposing  a  motion, 
upon  matten  appearing  m  the  oppos- 
ing papers,  which  the  moving  party 
has  had  no  opportunity  to  answer. 
Garde  v.  Sheldon,  232 

25.  An  opposing  party  is  sometimes 
allowed  to  amend  a  defect  in  his  pro- 
ceedings, without  being  put  to  a  mo- 
tion, on  his  pait.  But  this  b  allowed 
only  in  cases  where  the  court  can 
see,  fh>m  the  nature  of  the  case,  that 
no  valid  objection  can  be  made  to  the 
amendment  in  case  a  motion  is  speci- 
fically made  for  that  purpose.  Per 
Sill,  J.  ib 

2.  Issues  of  fact. 

2G.  Issues  arising  out  of  the  pleadings 
in  equity  suits  are  to  be  triea,  and  the 
testimony  taken,  in  open  court,  in 
like  manner  as  in  cases  at  law,  unless 
referred  by  consent  of  parties.  F,.i 
V.  Monger, 

See  Divorce. 


"^ 


3.  References. 

27.  A  reference  to  take  testimony,  in  a 
suit  in  equity  at  issue  upon  the  plead- 
ings, cannot  be  directed,  under  the 

S revisions  of  the  act  "  to  facilitate  the 
etermination  of  existing  suits,"  dEc. 
passed  AprU  12,  1848,  without  the 
consent  or  the  parties.  ib 

28.  The  3d  subdivision  of  the  4th  see- 
tion  of  that  act  was  intended  to  pro- 
vide for  references  in  cases  wnere 
questions  of  fiict  should  arise  vspan 
collateral  matten  in  the  cause,  in  any 
stage  of  it,  and  not  to  those  questions, 
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or  iiMMIoffiMi, 

the  pleading. 


am 


1 


99.  What  matters  may  be  refened  by 
the  court,  without  the  consent  of  par- 
ties, under  the  supplement  to  the  code 
of  procedure.  ii 

3.  Examining  co-ptainiif  as  a  yrUness. 

30.  Where  one  of  seTeral  plaintiffs  in  a 
suit  in  equity,  who  has  no  interest  in 
the  subject  matter  of  the  litigation,  is 
a  material  witness  for  his  co-plaintiffs, 
their  proper  course,  when  the  nature 
of  the  suit  will  admit  of  it,  is  to  move 
for  leave  to  strike  out  his  name  as  a 
plaintiff;  and  if  he  is  a  necessary 
party,  to  make  him  a  party  defendant. 
And  on  his  name  being  stricken  out 
as  a  plaintiff,  he  may  m  examined  as 
a  witness  for  his  co-plaintiffs.  Lea- 
viU  ▼.  Steenbergen^  155 

31.  But  where  this  is  done,  the  remain- 
ing plaintiffs  will,  if  required  by  the 
defendant,  be  ordered  to  give  security 
for  costs ;  in  case  there  is  any  doubt 
as  to  their  pecuniary  responsibility,  ib 


PRESCRIPTION. 

1.  An  exdusiTe  right  of  possession  can- 
not be  established  by  prescrij^on; 
but  a  qualified  right,  for  a  particular 
purpose,  may  be.    Perrii  v.  Brown, 

105 

2.  Prescription 'applies  only  to  incorpo- 
real hereditaments.  Consequently  an 
interest  in  the  land  of  another,  of  a 
higher  character  than  an  incorporeal 
hereditament — as  a  right  to  .the  use 
of  a  saw  mill  erected  thereon — cannot 
be  established  by  prescription.         ib 


PRESX7MPTI0NS. 

See  Agreement,  3. 

Parent  and  Child,  52,  3,  4^ 
Public  Officers,  3. 
Vessel. 


PRINCIPAL  AND  AGENT. 

Knowledge  of  a  particular  fiu^  aei^uired 
fay  an  agent,  in  the  coime  of  buauMss, 
is  the  Knowledge  of  tiie  principal. 
SuU^n  ▼.  ZHOaye,  539 

See  Husband  ah d  Wife,  9, 10. 


PRINOIPAL  AND  SimSTT. 

1.  Whore,  after  the  ncoveir  of  a  jwjlg- 
ment  against  principal  deblon  and 
their  surety,  the  plaintiflBi  entoed  in> 
to  a  valid  agreement  with  the  pdad- 
pal  det»toxs,  to  delay  proceedings  to 
collect  the  judgment,  and  did  su^end 
proceedings  accordingly;  Hdd,  that 
the  surety  was  thereby  discliai;ged 
from  his  liabiUty  on  the  jodgmeot; 
and  a  creditor's  bill,  founded  on  such 
judgment,  was  dismissed,  as  to  him, 
with  costs.    Storms  ▼.  jiam,     314 

3.  In  equity  there  is  no  merger  of  the 
relation  of  principal  and  surety  eriit- 
ing  between  several  debtors,  hj  the 
recovery  of  a  judgment  agdnst  them 
jointly.  The  rigltts  of  a  surety  are 
recognized  as  well  after,  as  beftie, 
jud|^ent,  and  will  be  protected,    ik 


•  PROCESS. 

1.  Where  process  is  issued  out  of  a  coon 
of  common  pieas,  vrith  a  seal  of  the 
supreme  couit  cuttached  to  it,  instead 
of  the  seal  ofthe  common  |»leaa,  aoch 
process  is  erroneous ;  and  u  the  aune 
as  if  it  had  no  seal.  Daminkk  v. 
Backer,  17 

3.  This  defect,  however,  is  amendahk; 
and  the  process  is  not  absolutely  i«id 
but  voidable  only.  ^ 

3.  Such  process  is  a  good  prolecliaD  to 
the  officer,  and  it  seems,  to  the  poitj, 
until  it  is  set  aside.  ^ 

4.  When  process  may  be  said  to  he  ftir 
on  its  race.  «^ 

5.  Those  defects  in  process  which  an 
amendabley  and  wnich  do  not  render 
it  absolutely  void,  although  appa:^ 
on  its  fkce,  do  not  render  the  emSa 

or  party  liable.  ^ 

• 

6.  It  is  only  jurisdicHanal  defects,  and 
such  as  cannot  be  amended,  which 
render  the  officer  liable,  when  they 
are  apparent  on  the  fe«e  of  the  pvo^ 


7.  The  appareni  defeefs  which  kavathe 
officer  without  protection  are  soch  if 
apprize  him  of  a  want  of  jurisdiction 
in  the  court  issuing  the  pncesSiSitha 
over  the  subject  matter,  or  the  p^toB 
ofthe  defendant  ** 

8.  If  the  defects  be  amendable,  it  matttai 
not  whether  Ihsy  aia  appafsat  en  the 


■ 

J 
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ikee  of  the  pvocflM  or  not  They  do 
not,  until  it  ii  set  aside,  deprive  the 
proeeMofitspiotectingefficaBy.     ib 

9.  For  fimnal  deftcts  in  ptobam  the 
lemed^  »  either  in  the  same  cooit  out 
of  which  it  iMned,  b]r  motion  to  let  it 
aside,  or  by  certiorari  to  the  supreme 
court.  Such  defects  cannot  be  cor- 
rected by  habeas  corpus.  WUes  ▼. 
Brow%j  37 

10.  Where  a  statute  has  prescribed  a  per^ 
sonal  service  of  process  as  the  com- 
mencement of  any  legal  proceeding, 
the  directions  of  the  statute  must  be 
obeyed,  if  a  personal  service  is  possi- 
ble;  or  the  court  or  officer  vriU  not 
acquire  jurisdiction  over  iht  person 
of  the  defendant   Wrighi  v.  Douglass^ 

566 


PUBLIC  OFFICERS. 

1.  The  statute  authorizing  any  public 
officer,  when  sued  fer  or  concerning 
any  act  done  fay  him,  by  virtue  of  his 
office,  to  plead  the  general  issue  and 
give  the  special  matter  in  evidence, 
without  notice,  relates  only  to  suits 
ibr  acU  done  by  officers  by  virtue  of 
their  office;  and  does  not  extend  to  an 
action  against  a  sheriff  to  recover 
damages  fer  t  negUU  to  perform  an 
officifu  act,  as,  to  serve  a  capias. 
Persons  V.  Pafrker^  S49 

8.  And  if  the  defendant,  in  such  a  case, 
neglects  to  plead  the  statute  of  limita- 
tions, he  cannot  avail  himself  of  that 
defence,  under  the  plea  of  not  guilty,  ih 

3.  The  usual  presumption,  that  a  public 
officer  has  done  his  du^,  cannot  pre- 
vail where  it  is  resorted  to  for  the  pur^ 
pose  of  making  out  a  vital  jurisdic- 
tional feet     (Sfrwin  v.  MerriU^   341 

See  Habeas  Corpus. 


QUANTUM  MERUIT. 
See  AoEBBMBiiT,  7, 8. 

R 

RECEIPT. 

Bee  Accouvr, 

Vol.  m. 


REDEMPTION. 

See  JuDOUBNT,  3. 3, 4, 6. 

MORTGAGB,  9  to  17. 


REFERENCE. 

1.  The  report  of  referees,  like  the  verdiet 
of  a  jury,  is  only  to  be  set  aside  where 
the  finding  is  clearly  against  tihe 
weight  of  evidence,  or  where,  upon 
the  trial,  some  rule  of  evidence,  or 
principle  of  law,  has  been  violated. 
Crreenv.  Brown,  119 

3.  The  report  of  a  referee  is  like  the  ver- 
dict of  a  jury.  It  is  conclusive,  upon 
a  question  of  feet,  where  there  U  no 
decided  preponderance  of  evidence  in 
fevor  of  the  party  against  whom  it  is 
made.    Baker  v.  Smriiny  634 

3.  After  several  witnesses  have  been  ex- 
amined, before  referees,  as  to  the  char- 
acters of  other  witnesses,  the  referees 
have  a  rieht  to  interfere,  and  to  refhse 
to  hear  mrther  testimony  upon  that 
question.    Qreen  v.  Brtnon,         119 

See  Practice,  96  to  99^ 


•     REPLEVIN. 

1.  Where  goods  are  taken  upon  exectt* 
tion  wh3e  in  the  actual  possession  of 
the  defendant  in  the  execution,  and 
are  replevied  by  a  person  claiming  to 
be  the  owner  tnereof,  the  onvs  of  pro- 
ving that  thej  are  lus  property  rests 
upon  the  plaintiff.  But  if  the  goods 
were  in  the  possession  of  another,  ai 
the  time  of  tne  levy,  the  onus  is  cast 
upon  the  officer  making  the  levy,  of 
proving  property  in  the  defenoant 
Merritt  v.  L^on,  110 

3.  Where  goods  taken  upon  execution 
are  replevied  by  a  person  claiming  to 
be  the  owner  thereof)  the  plaintiff  in 
the  replevin  suit  has  a  right  to  go  to 
the  jury  upon  the  question  as  to  the 
actual  possession  of  the  goods,  at  the 
if  the  lev 


time  oi 


levy. 


ib 


3k  A  declaration  in  replevin  must  allege 
that  the  articles  replevied  wers  the 
goods  and  chattels  of  Uie  plaintiff. 
And  it  is  not  sufficient  fer  the  plain- 
tiff to  say  that  the  goods  were  taken 
by  the  defendant  out  of  his  possession, 
and  that  he  was  entitied  to  the  pos- 
sessioD  of  theai.    Bond  v.  MUclM, 
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4.  In  an  aetion  ofwifMn  die  plaintifT 
is  not  at  liberty  to  state,  in  his  decla- 
ration, the  evidence  of  his  title,  in 
place  of  an  averment  of  title.  id 

6.  The  principle  that  in  actions  ex  ddieto 
the  omission  of  a  par^  who  otifht  to 
join  as  a  co-plaintiff,  can  only  be  ob- 
jected to  by  plea  in  abatement,  or  up- 
on  the  trial  i  nritigation  of  damage., 
applies  to  the  action  of  replevin. 
Wright  ▼.  BenneU,  451 

6;  If  a  parl^  has  a  general  or  special 
propertjr  in  goods,  either  alone  or  in 
connection  with  others,  he  can  main- 
tain the  action  of  replevin  in  the  deti- 
net  affainst  a  stran^r.  And  the  mere 
flu^t  3iat  the  plaintiff  owns  the  prop- 
erty with  others,  and  not  alone,  is  no 
btirio  the  action,  either  under  the  jplea 
of  non  detinet  or  when  it  is  specially 
pleaded ;  although  it  would  be  proper 
matter  for  a  plea  in  abatement.        ib 

7.  If  the  defendant,  in  an  action  of  re- 
plevin brought  by  one  of  several  joint 
ovmers,  can  connect  himself  with  the 
title  throttffh  any  of  the  owners,  he 
may  avail  himself  of  the  rights  which 
he  nas  thus  acquired,  in  oar  of  the 
action.  But  as  a  stranger,  he  will 
not  be  permitted,  by  a  t^hnical  de- 
fence, to  defeat  the  claim  of  a  person 
entitled  to  the  possession  of  t^  proi>- 
erty,  as  against  him.  ib 
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SALE. 

See  Execution,  1,  2,  8. 
Judgment,  1,  3,  3. 
Maxims. 


SALVAGE. 
See  Lien. 

SCIRE  FACIAS. 

A  id/re  facias  to  have  execution  of  a 
judgment,  where  there  ui  no  chanj^e 
of  parties,  is  not  a  common  law  wnt ; 
and  is  siven  by  statute  only  in  cases 
Where  ue  time  for  issuing  execution 
Is  passed.    Hann4)nY.D«3aick,     193 

See  PLSADUfo,3. 


mpfix. 


SEA; 


Waters  withan  the  ebb  and  flov  oC  the 
tide  are  to  be  considered  the  sea. 
Baker  v.  Hoag,  SOS. 


SET-OPF. 

1.  Where  a  suit  is  brought  upon  an 
count,  by  the  assi^ees  thereof,  in  the 
name  of  the  assignor,  a  nrasBiiioiy 
note  of  the  assizor,  hdd  vf  the  dfr- 
fendant  at  the  tune  of  the  assignment 
of  the  account,  but  not  then  due,eaii- 
not  be  set  off  against  such  aeoomit 
WeUs  V.Stewart,  40 

3.  Althoiiffh  a  defendant  has  been  pre- 
cluded, by  a  judge's  order,  from  ma- 
king a  set-off,  by  reason  of  his  neglect 
to  furnish  a  bill  of  particulars,  vet 
where  the  plaintiff's  claim  is  ibunded 
on  an  implied  liability  of  the  defen- 
dant, ibr  a  qMmifum  meruit  the  defen- 
dant may  show  that  the  plainliff's 
demand  was  compensated  at  the  time, 
by  services  rendered,  and  that  theie- 
fiire  no  such  liability  ever  onwe. 
Qreen  v.  Brawn,  U9 


SLANDER. 

1.  Where,  in  an  action  ibr  slander,  the 
plaintiff  is  fiilly  informed  by  the  no- 
tice given  by  the  defendant,  of  the 
fects  the  latter  proposes  to  prove,  on 
the  trial,  such  evidence,  if  odiorwise 
proper,  will  not  be  excluded  merelv 
because  the  notice  states  that  lucn 
fects  vdll  be  proved  "in  mitigaliottof 
damages  -^  instead  of  saying  in  justi- 
ficoHon.    Baker  v.  WOhns,        390 

3.  The  effect  of  the  evidence  to  be  gives 
by  a  defendant,  on  the  trial  of  an  ac- 
tion for  slander,  is  a  matter  of  law 
and  not  of  feet,  and  need  not  be  ita- 
ted  in  the  defendant's  notice  of  special 
matter,  accompanying  a  plea  of  the 
general  issue.  d 

3.  All  vnlfhl  false  swearing  is  necem- 
rily  corrupt.  Hence,  if  in  an  action 
for  slander  in  chai;|png  the  plaintiff 
with  perjury,  committMi  on  the  trial 
of  a  cause,  the  defendant,  to  sustain 
a  plea  of  justification,  shows  &at  the 
evidence  given  by  the  plaintiff  was 
felse,  corruption  may  oe  infened. 
Bopkins  v.  SmMhy  699 


i 
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4.  Where,  m  an  action  fiir  slander,  the 
defendant  justifies  a  charge  of  perju- 
ly,  he  must  prove  all  the  particnlan 
which  constitute  the  crime  of  pe^tuy ; 
viz.  the  deliherate  deposition,  the  law- 
fully administered  oath,  the  judicial 
proceeding,  the  absoluteness  of  the 
matter  testified  to,  its  materiality  to 
the  point  in  question  direot  or  collat- 
eral, and  its  falsity.  ib 

b.  What  amount  of  evidence  is  required, 
to  sustain  a  plea  of  justification  in  an 
action  fbr  slander.  H 

6.  In  an  action  fi>r  slander,  in  charging 
the  plaintiff  with  perjury,  committ^ 
in  testifying  as  a  witness  on  a  trial  in 
a  justice's  court,  ihe  plaintiff  is  not 
bound  to  show  affirmatively  the  ma- 
teriality of  his  testimony  on  the  trial 
before  the  justice.     Coons  v.  Robinstm^ 

625 

7,  In  such  a  case  the  law  pxesumes  the 
testimony  of  the  plaintiff  was  mate- 
rial, unless  the  defendant  proves  it  to 
have  been  immaterial;  as  he  has  a 
right  to  do.  ih 

3,  The  def^dant  cannot  be  allowed  to 
show,  in  such  an  action,  that  his 
chaige  of  perjury  referred  to  the  plain- 
tiff's cross-examination,  and  that  the 
testimony  the  plaintiff  gave  on  such 
cross-examination  was  immaterial ; 
unless  he  also  offers  to  prove  that  his 
chaige  was  confined  to  the  evidence 
given  by  the  plaintiff  on  such  cross- 
examination.  If  the  charge  was  gen- 
eral, evidence  of  that  nature  is  inad- 
missible, if, 

9.  The  words  "h^,  [the  plaintiff]  has 
sworn  to  a  lie,  and  done  it  meaningly 
to  cut  my  throat,"  necessarily  convey 
to  the  minds  of  the  hearers  an  impu- 
tation of  penury ;  and  they  are  there- 
fore actionable  per  se.  Hf 

10.  And  under  counts  charging  the 
speaking  of  the  words,  without  any 
colloquium  concerning  the  suit  in 
which  the  perjury  was  alleged  to  have 
been  committed,  the  plaintiff  is  enti- 
tled to  a  verdict,  without  proving  the 
suit,  or  the  proceedings  therein,  or 
that  the  words  refeAed  to  any  suit  in 
particular.  {^ 


SPECIFIO  PERFORMANCE. 

1.  When  a  party  seeks  to  obtain  the  aid 
of  a  court  of  equity  in  enfbicing  a 
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specific  perfbimance  of  a  contract,  a 
different  rule  prevails  ftom  that  which 
is  applied  when  the  other  party  seeks 
relief  by  the  rescinding  or  setting  aside 
of  the  agreement.  Mathews  v.  7>r- 
'UfiUiger,  50 

3.  The  granting  of  aspNBcific  performance 
is  not  a  matter  of  right,  but  is  always 
a  matter  of  sound  and  reasonable  dis- 
cretion, which  grants  or  withholds 
relief  according  to  the  circumstances 
of  each  particular  cbse.  ib 

3.  In  exercisinff  this  sound  discretion, 
the  court  vriS  not  decree  a  specific 
performance  in  cases  of  fiaud  or  mis- 
take; or  of  a  hard  and  unreasonable 
barvain ;  or  where  the  decree  would 
produce  injustice.  ib 

4.  Under  this  rule,  fhe  court  wiU  not 
enforce  a  contract  for  the  sale  of  land, 
which  ffives  a  long  day  fbr  the  pay- 
ment of  the  purchase  nioney,  witnout 
making  any  provision  fbr  the  payment 
of  interest,  and  which  provides  fbr  the 
execution  of  a  warranty  deed  to  an 
embarrassed  and  insolvent  purchaser 
without  requiring  him  to  give  security 
for  the  payment  of  the  purchase  mo- 
ne^r;  and  where  it  is  manifest  that, 
oinng  to  the  suddenness  and  haste 
with  which  the  aj^reement  was  signed, 
and  to  the  surprise,  inadvertence,  and 
confVision  of  the  vendor,  it  did  not  ex- 
press the  intent  of  the  parties,  as 
proved,  at  the  time  of  its  date  and 
execution.  jb 


STATUTES. 

1.  No  statute  is  to  have  a  retrospect  be- 
yond the,  term  of  its  commencement. 
And  a  statute  should  never  be  so  con- 
strued as  to  divest  a  right  already  ac- 
quired, if  it  be  susceptible  of  any  other 
construction.    CaUansv,  Calkins^  305 

2.  Every  statute  authority  in  derogation 
of  the  common  law,  to  divest  the  title 
of  one  person  and  transfer  it  to  an- 
other, must  be  strictly  pursued,  or  the 
title  will  not  pass.    Carwin  v.  MeriU, 

341 

3.  When  lands  are  to  be  taken  under  a 
stetute  authority  in  derogation  of  the 
common  law,  every  requisite  of  the 
stetute  having  the  semblance  of  ben- 
efit to  the  owner,  must  be  strictly 
complied  with.  ^ 
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INOBX. 


See  Bahxkitft,  ftc.  1. 

GoNsnTunoNAL  Law,  1, 6,  11. 
HuiBAND  AND  Wife,  4,  5. 


STREETS. 

Where  the  fte  of  a  public  street  is  in 
private  penons,  they  ma^  lawfhllj 
make  a  race-way  acroM  it,  to  cany 
water  to  a  fiustoiy ;  but  in  bo  doing 
they  must  not  diirturb  the  servitude  or 
easement  of  way.  If  they  do,  any 
one  who  sustains  a  special  and  par- 
ticular injury  may  maintain  an  ac- 
tion, fley  V.  1^  Cohoes  Company,  42 


SUPREME  COtTRT  GOHHIS- 
SIGNER. 

1 .  Where  a  supreme  court  commissioner 
has  become  possessed  of  jurisdiction 
of  the  subject  matter,  ana  of  the  par- 
ties, the  law  clothes  him  with  judicial 
powen ;  and  in  analogy  to  otncr  pro- 
ceedings, his  decisions  cannot  be  im- 
peachMl  in  a  collateral  way.  Wiles 
▼.  Broumf  37 

fL  Aecoidingly,  where  a  person  com- 
mitted to  the  custody  of  the  sheriff 
upon  a  ca.  sa.  was  brought  before  a 
supreme  court  commissioner  upon  A«- 
beas  corpus,  and  was  discharged  by 
him  ftom  imprisonment;  Held,  that 
such  discharge  was  a  protection  to 
the  sheriff  in  an  action  brought 
a^nst  him  for  the  escape  of  the 
prisoner;  although  the  discharge  was 
erroneouisly  granted.  ib 


SURROGATE. 

1.  The  surrogate's  court  is  a  creature 
of  the  statute.  And  bein^  a  court  of 
infbrior  and  limited  jurisdiotion,  those 
claiming  under  its  decree  must  show 
affirmatively  that  the  surrogate  had 
authority  to  make  such  decree,  and 
that  the  fkcts  upon  which  he  acted 
gave  him  jurisdiction.  Conoin  v. 
MerriU,  341 

9.  Upon  an  appUcation,  by  executors  or 
administrators,  to  a  surrogate,  for  an 
order  directing  the  real  esbtte  of  a 
decedent  to  be  sold  for  the  payment 
of  debts,  they  are  required  to  deliver 
to  the  surrogate  a  just  and  true  ac-( 
count  of  the  personal  estate,  and 
debto,  of  the  decedent.    This  is  abso- 


lutely aecysMT;  to  eonftr  apes  tks 
surrogate  iurisdictian  to  make  an  or- 
der &  puohcatioQ.  A 

3.  It  is  also  necessary,  upon  an  apdi- 
cation  of  that  nature,  that  die  oraer 
made  by  the  surrogate  requiring  dl 
persons  interested  in  the  real  estate 
to  appear  and  show  cause  affsinit 
the  Older  for  the  sale  thereof  uodM 
be  duly  published.  This  is  necenaiy 
to  give  the,  surrogate  jurisdiction  to 
make  the  oider  of  sale.  And  if  such 
publication  is  not  made,  the  entire 
proceedings  before  the  sunogatean 
coram  non  judice.  d 

4.  Such  notice  to  appear  is  in  the  na- 
ture of  first  process,  to  summon  tbe 
narties ;  and  is  indispensable  to  ena- 
ole  the  surrogate  to  get  juriafictaon 
of  the  persons  of  the  piaities  intereated 
in  the  proceedings.  til 

5.  It,  upon  an  application,  by  execnton, 
to  a  surrogate  for  an  oider  to  aell  the 
real  estate  of  their  testator  to  pay 
debte,  no  guardians  are  appointed  finr 
the  infant  heirs  of  the  testator,  the 
surrogate  will  not  obtain  jurisdiction 
as  to  them,  and  his  proceedinga  wil 
be  void,  so  far  as  they  are  concerned. 

6.  A  surrogate  has  no  power  to  or- 
der the  sale  of  the  real  estate  of  a 
decedent,  to  pay  debts,  until  the  ex- 
ecuton  have  apc^ed  all  the  penoDal 
estate  to  that  object  ib 

7.  Where  the  personal  property  of  a  tes- 
tator has  been  exhausted  Inr  the  ex- 
ecutors in  the  payment  of  wpmSc 
legacies,  whether  the  executois  caa 
apply  to  the  surrogate  far  an  order  to 
sell  Uie  real  estate  of  the  testator  ftr 
the  payment  of  his  debte  1  Quart,  ib 

8.  The  decision  of  the  surrogate,  on  a 
trial  before  him  as  to  the  vcdidity  of  a 
will,  that  a  legatee  tiberein  named 
who  had  aognea  his  name  as  a  sab- 
scribing  witness  thereto,  was  not  a 
subecri  Ding  witness  within  the  mean- 
ing of  the  law,  will  not  conclude  other 
legatees,  in  a  controversy  between 
them  and  the  executors.  Rebertiet^ 
V.  Caw,  •  410 


SX7RPRISE. 

When  a  court  of  equi^  relieves  on  the 
ground  of  surprise,  it  does  so  for  the 
reason  that  the  party  has  been  taken 
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uaawans ;  thai  he  ka»  acted  without 
due  deiiberaftlon,  and  under  confhsed 
and  sodden  impieiaiona.  Matkews 
y.  TervrilHger,  50 

See  Specific  Performance,  4. 


T 

TAX  SALES. 
See  Comptroller's  Deed, 


TRESPASS. 

1.  In  trespaM  quare  dausum  fregU  the 
defendant  may,  under  the  plea  of  the 
general  iasue,  give  in  evidence  Uderum 
tenementwm^  or  the  light  of  posses- 
sion in  himself  or  those  under  whom 
he  claims.  But  the  right  of  ^oAies- 
sion  which  may  he  given  in  evidence 
under  the  general  issue  must  he  gen- 
eral, and  exclusive  of  any  superior 
claim  of  the  plaintiff  as  to  the  whole, 
or  the  same  part,  of  the  premises. 
And  it  must  not  he  confined  to  a  par- 
ticular purpose,  such  as  the  enjoy- 
ment of  a  privilege  eonferr^  by  an 
incorporeal  hereditament  JVrrt5  v. 
Brown,  105 

S.  In  an  action  of  trespass  brought  by 
a  constable,^  for  the  taking  away  of 
property  levied  upon  by  him  under  an 
execution,  but  of  which  property  he 
has  taken  no  actual  possession,  the 
action  bein^  brought  for  the  benefit 
of  the  plaintiff  in  the  execution,  the 
plaintiff  must  prove  a  judpnerU^  if 
required  to  do  so.  Proving  the  exe- 
aUion  alone  is  not  sufficient.  Pryru 
▼.  WestfaU,  496 

i$ee  Execution,  3  to  7. 


TROVER. 

1.  TVover  will  lie  in  a  state  court, 
•gainst  a  postmaster,  fi»r  the  conver- 
sion of  a  newspaper  belonging  to 
the  plaintiff.     Thallv.  JF^Oton,     512 

S.  To  justiQr  such  an  action,  fa/owerer, 
the  conversion  should  be  clearly 
proved.  The  withholding  of  the  pa- 
per should  be  shown  tobe  without 
color  of  right;  and  the  plaintiff  should 
establish  ms  own  title  to  it,  by  un- 
questionable evidence.  '  ib 

See  Etidence,  7. 


TRUSTS. 


1 .  By  the  terms  of  the  S0d  section  of  the 
article  of  the  revised  statutes  relative 
to  uses  and  trusts,  where  a  grant  is 
made  to  one  person  and  the  consider- 
ation is  paid  by  another,  a  trust  re- 
sults in  favor  of  oZ^  ^  creditors  of  the 
SeiBon  paying  the  consideration.  It 
oes  not  make  the  conveyance  void 
in  tctOf  as  the  statute  of  frauds  docs, 
but  only  pro  tanto,  to  the  extent  that 
may  be  necessary  to  satisfy  the  just 
demands  of  such  creditors.  Wrisht 
V.  Douglass,  555 

3.  Accordingly,  a  creditor  of  the  person 
paying  the  consideration  cannot  ob- 
tain a  judgment  at  law  for  an  indebt- 
edness, a  part  of  which  arose  after  ike 
conveifance^  and  by  a  sale  for  the  sat- 
isfaction of  the  whole  judgment  trans- 
fer the  title  of  the  whole  of  the  prem- 
ises embraced  in  the  conveyance. 
On  the  contrary  the  creditors  must 
seek  their  remedies  in  equity,  where 
alone  the  rights  of  all  parties  can  be 
properly  adjusted.  i5 

See  Attachment. 
Deed,  13. 


u 


USURY. 

An  agreement  to  pajr  interest  upon  in- 
terest, due  at  the  time  the  promise  is 
made,  is  not  usurious,  and  may  be 
enforced.     Tyleev.  YaJtes,  223 


VENDOR  AND  PURCHASER. 

1 .  Where  goods  are  feloniously  obtained, 
the  owner  may  recover  them,  evep  as 
against  the  bona  fide  purchaser  from 
the  thief  or  fraudulent  vendee.  Hob- 
inson  v.  Dauchy,  go 

3.  Where  goods  are  obtained  fi-audi^ 
lenity  but  not  feloniously^  a  purchaser 
from  the  fraudulent  holder  cannot  de- 
feat the  claim  of  the  original  owner, 
unless  he  purchased  in  good  foith  and 
without  notice  of  the  fraud.  ib 

3.  Where  a  party  purchased  fium  one 
who  had  fi^udulentiy  obtained  goods, 


694 

and  on  soch  poschtdBB  varied  tcUk  no 
new  consideraHony  flucb  purchase  be- 
ing out  of  the  uiual  oourae,  at  a  sum 
less  than  the  ralue  of  the  goods,  un- 
der circumstances  of  great  suspicicm — 
such  as  altered  and  deiacea  marks 
upon  the  boxes,  &c. — it  was  held  that 
he  was  not  a  bona  fide  purchaser,   ib 

4.  The  vendor  of  real  estate  has,  ordina- 
lily,  an  equitable  lien  upon  ^e  land 
sold,  for  the  unpaid  and  unsecured 
purchase  money.    Hallack  ▼.  Smithy 

967 

5.  Taking  the  note  of  a  third  person,  as 
payment  for  a  paxt  of  the  purchase 
money,  will  not  discharge  the  lien  of 
the  iFendor  for  the  portion  of  the  pur^ 
chase  money  still  remaining  unpaid,  ib 

6.  Nor  will  the  taking  of  security  fiom 
a  third  person,  for  a  portion  of  the 
purchase  money,  destroy  the  vendor's 
uen  for  the  residue,  U  seems.  ib 

7.  Neither  will  the  taking  of  a  note  or 
bond  fiom  the  vendee,  for  the  pur- 
chase money,  amount  to  a  waiver  of 
the  vendor's  lien-  But  if  such  note 
or  bond  is  assigned  or  transferred  to 
a  third  person,  for  his  benefit,  the  se- 
curity is  gone  forever.  ib 

8.  This  rule  does  not  apply,  however, 
where  the  transfer  is  oply  for  the  pur- 
pose of  payiujg  the  debts  of  the  ven- 
dor, so  far  as  It  may  be  available,  and 
is  therefore  for  his  benefit.  In  that 
case  the  equity  continues.  ib 

9.  The  lien  of  the  vendor,  for  the  pur^ 
chase  money,  exists  not  only  against 
the  original  vendee,  but  also  against 
subsequent  purchasers  and  incum- 
brancers, eitner  when  they  advance 
no  new  consideration,  or  when  tl^y 
have  notice.  ib 

10.  In  cases  of  a  ample  sale  of  personal 
property  with  warranty,  where  there 
l^  no  provision  in  the  contract  for  a 
return  of  the  article,  the  title  to  the 
property  becomes  vested  in  the  pur- 
chaser on  its  delivery,  and  if  the  prop- 
erty purchased  proves  defective  m 
quali^  he  can  only  recover  of  the 
vendor  the  diffeience  in  value  between 
the  property  as  it  was  in  feet,  and  as 
it  was  represented  to  be.  fVeem^an 
V.  Oute,  424 

11.  But  «n  the  case  of  an  executory  con- 
tract, if  the  contract  contains  no  stip- 
ulaiion  on  the  subject,  the  article  sold 
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may  bft  vstmed,  within  a 
time  after  it  has  been  ' 
satisfy  the  contrsflt 


not  to 

ib 


12.  A  demand  of  goods  contracted  to  be 
sold,  is  not  required,  when  it  would 
be  useless  to  make  one ;  as  when  the 
vendor  has  disabled  himself  from  com- 
plying with  the  contract ;  or  ^ere  a 
waiver  of  demand  may  be  inferred 
from  his  declarations  and  condncL 
Clark  V.  CrandaUy  618 

13.  Where  the  delivery  of  prooerty  |Nn<> 
chased,  and  the  payment  of  the  piice, 
are,  by  the.  contract,  to  be  conconent 
acts,  ieuid  the  vendor  has  disabled 
himself  from  performing  the  contract, 
it  is  not  necessary  that  the  purchaser 
should  ofier  to  paj  for  the  property, 
before  bringing  his  suit  againit  the 
vendor.  i& 

See  Landlord  and  Tenamt,  3, 5. 

Vessel. 
Warranty. 


VERDICT. 


See  Pragticb,  14. 


VESSEL. 


1.  Prima  fade  the  owner  of  a  vessel  it 
liable  for  supplies  ftunished  therefinr. 
And  i^  will  be  presumed  that  sock 
suppHes  were  furnished  upon  bit 
cremt,  until  that  presumption  is  rebut- 
ted by  proof  that  the  credit  was  is  fact 
given  to.some  other  person.  Henden 
V.  MerriUy  »1 


2.  The  feet  that  the  purchased  of  a 
sel  suffers  the  venaor  to  remain  in  the 
possession  of  such  vessel,  and  to  le- 
cetve  her  earnings;  but  without  di- 
vesting himself  of  his  right,  as  owner, 
to  the  control  and  possession  and 
eaminffs  of  the  vessel ;  will  not  over- 
come ue  presumption  of  his  liability 
for  supphes,  arising  fimn  the  1^ 
awnersnip.  ^ 


VOLUNTARY  PAYBIENTS. 

1 .  Voluntai^  pavments,  made  widi  a  fbtt 
knowledge  of  the  fects,  cannot  be  re- 
covered back.  Wymin  v.  Fam^ 
iportky 


\ 
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'fi»  TtegenMralfralB^tkfliiHioemoiMy 
is  demanded  of  a  ptfty  oe  a  matter  of 
light,  if  be  Toluntaiily  pay  it,  with  a 
fm  knowled^  of  the  mcts  upon  which 
the  demand  is  foondedf  he  cannot  re- 
cover it  back,  although  it  was  paid 
without  consideration.  ib 

m 

3.  Akhouffh  it  appears  in  an  action  to 
recover  back  money  paid  upon  a  note, 
that  the  plaintiff  was  under  a  misaiH 
prehension  of  facts  at  the  time  the 
note  was  given,  the  court  will  not 

S resume  that  he  wa«  so  at  the  time 
le  payments  Were  made  tipon  the 
note ;  and  proof  of  that  fact  is  neces- 
saiT  to  enable  him  to  sustain  the 
action.  ib 


WA8TB. 

See  MoRTOAOBi  8. 


w 


WAIVER. 


See  Attorney,  9. 

Comptroller's  Deed,  3. 
Jurisdiction,  1. 
Parent  and  Child,  1,  2. 


WARRANT. 

See  Debtor  and  Creditor,  3,  4,  5,  6. 
Public  Officers. 


WARRANTY. 

1.  A  warranty  of  title  should  only  be 
implied  when  good  faith  requires  it. 
McCoy  V.  Art^,  323 

tS.  The  possessioti  of  a  vendor  of  chattels 
is  equivalent  to  an  affirmation  of  title. 
And  in  such  a  case  the  vendor  is  to 
be  held  to  an  implied  warranty  of  title ; 
though  nothing  DC  said  on  the  subject, 
between  the  parties.  ib 

3.  But  if  the  property  sold  be,  at  the  time 
of  the  sale,  in  the  possession  of  a  third 
person,  and  there  be  no  affirmation, 
or  assertion,  of  ownership,  no  war- 
ranty of  title  will  be  implied.  ib 

4.  If,  however,  there  be  an  affirmation 
of  title  where  the  vendor  is  not  in  pos- 
session, the  vendor  should  be  subject- 
ed te  the  same  liability  as  if  he  had 
the  possession  of  the  property.         ib 


WILL. 

1.  A  testator  gave  to  his  wife,  for  lift, 
all  the  income,  rents  and  profits  of 
his  real  and  personal  estate ;  and  af- 
ter her  'death  he  gave  the  like  interest 
to  T.  for  lift,  out  of  which  she  was  to 
support  three  infimts,  W.,  J.,  and  E. 
Next  he  gave  the  whole  rents  and  in- 
come after  T.'s  death,  to  W.»  J.,  and 
E.,  for  life,  as  ioint  tenants ;  and  then 
gave  the  residue  of  his  estate  to  E., 
absolutely  and  in  fee,  after  bequeath- 
ing her  $50,000  when  she  should  be- 
come of  age.  The  testator  then  di- 
rected that  if  E.  should  die  without 
children  or  issue,  the  whole  residue 
of  his  estate  should  go  to  his  cousins; 
Held  that  there  was  no  trust  created 
by  the  devise  of  the  income  to  T.  for 
me ;  that  she  took  the  estate  charged 
with  the  support  of  W.,  J.,  and  E. ; 
and  that  her  interest  was  alienable, 
subject  to  the  charge.  That  the  life 
estate  of  the  widow  oeing  also  aliena- 
ble, neither  of  ihose  devises  suspended 
the  power  of  cdienation,  contrary  to 
the  statute.    Emmons  v.  Cairns^    243 

2.  Held  dUo.XheX  the  bequest  of  $50,000 
to  E.  was  valid,  although  it  was  con- 
tingent, and  only  to  vest  upon  her 
amving  at  the  age  of  twenty-one.  ib 

3.  A  will  contained  this  bequest :  "  To 
the  Associate  Reformed  Church  of  B. 
$500,  provided  that  Rev.  D.  C.  con- 
tinues to  be  their  pastor  for  seven 
years  to  come,  but  if  not,  then  it  must 
be  paid  over  to  said  D.  C.  with  inter- 

•  est ;"  Held^  by  Willard,  J.  that  the 
bequest  to  the  church  was  upon  the 
condition  that  D.  C.  should  continue 
to  be  their  pastor  for  seven  years ;  and 
that  the  same  being  a  condition  pre- 
cedent the  church  would  take  no  ves- 
ted interest  until  the  condition  was 
performed.  And  D.  C.  having  been 
rwilarly  dismissed  from  the  charge 
ofthe  church  within  the  seven  years ; 
Held  also,  by  Willard,  J.,  that  the 
legacy  could  never  vest  in  the  church. 
I&bertson  v.  Gov,  410 

4.  And  the  bequest  over  to  D.  C.  being 
void,  by  reason  of  his  b^ing  a  sub- 
scribing witness  to  the  will.  Held  fur- 
ther,  by  Willard,  J.,  that  the  legacy 
fell  into  the  residue,  and  went  to  the 
residuary  legatee.  ib 


J 
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5.  The  word  "  provided"  is  the  amno- 
pnate  teim  for  creating  a  conoition 
precedent    /VWilla&d,  J.  ib 

6.  To  render  a  person  a  subscribing 
witness  to  a  wiU,  within  the  meaninjg 
of  the  law,  it  is  not  necessary  that  his 
testimony,  on  proving  the  will  before 
the  surrogate,  should  establish  all  the 
ceremonies  of  the  attestation.  ib 

7.  The  fkct  that  one  of  the  suhBcribing 
witnesses  to  a  will  did  not  sign  the 
same  as  a  witness  at  the  request  of  the 
testatrix  cannot,  in  a  suit  Ixiween  him 
and  the  executorB,  be  proved  by  his 
own  affidavit,  taken  before  the  sur- 
rogate on  the  proving  of  (he  will,    ib 

S,  A  testator,  whose  will  took  effect 
since  the  revised  statutes  went  into 
operation,  devised  to  his  son  H.  all 
his  real  estate  in  the  town  of  C,  in 
fee,  "provided  that  if  said  H.  shall 
die  without  child  or  children,  then  it 
is  my  will  that  the  real  estate  hereby 
devieed  shall  be  divided  equally 
among  my  grandchildren,  share  and 
share  alike  y^  Sfeld,  that  the  limita- 
tion over  to  the  grandchildren  was 
good  by  way  of  executory  devise; 


and  that  on  the  death  of  H.  nidumt 
leaving  any  child  or  children,  tin 
mndchildren  took  the  real  eitefte 
by  virtue  of  such  executory  devin. 
Sherman  v.  fiSicrsum,  395 


WITNESS. 

1.  A  witness,  competent  in  other  le- 
spects  to  testify,  is  not  to  be  ezcloded 
merely  because  he  is  the  attomev  on 
record  of  the  party  in  whose  beiMlf 
he  is  called,    kobmson  v.  Daucky,  90 

3.  It  is  necessary  that  a  witness  toAff- 
ing  after  inspecting  a  memorandum 
in  court,  should  be  able,  after  sack 
inspection,  distincUy  to  recollect  the 
facts,  independent  of  the  written  mem- 
orandum.   Green  v.  Browne       119 

See  Evidence,  5,  6, 8. 
Practice,  1  to  5. 
Will,  6,  7. 


WRECKS. 
See  Lien. 
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